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INFORMATION FOR APPLICANTS

WHAT DECISIONS ARE REVIEWABLE BY THE ANTI-DUMPING
REVIEW PANEL?

The role of the Anti-Dumping Review Panel {the ADRP) is to review
certain decisions made by the Minister responsible for the Australian
Customs and Border Protection Service (ACBPS), or by the Anti-Dumping
Commissioner (the Commissioner).

The ADRP may review decisions made by the Commissioner:

- toreject an application for dumping or countervailing measures;

- toterminate an investigation into an application for dumping or
countervailing measures; ,

- toreject or terminate examination of an application for duty
assessment; and

- torecommend to the Minister the refund of an amount of interim duty
less than the amount contended in an application for duty
assessment, or waiver of an amount over the amount of interim duty
paid.

The ADRP may review decisions made by the Minister, as follows:

investigations:

to publish a dumping duty notice;

to publish a countervailing duty notice;
not to publish a dumping duty notice;

not to publish a countervailing duty notice;

Review inquiries, including decisions

- to alter or revoke a dumping duty notice following a review inquiry;

-  to alter or revoke a countervailing duty notice following a review
inquiry;

- not to alter a dumping duty notice following a review inquiry;

- not to alter a countervailing duty notice following a review inquiry;

- that the terms of an undertaking are to remain unaltered:

- thatthe terms of an undertaking are to be varied;

- thatan investigation is to be resumed;
that a person is to be released from the terms of an undertaking;

Continuation inquiries:

- to secure the continuation of dumping measures following a
continuation inquiry;

- tosecure the continuation of countervailing measures following a
continuation inquiry;




not to secure the continuation of dumping measures following a
continuation inquiry;

- not to secure the continuation of countervailing measures following a
continuation inquiry;

Anti-circumvention inquiries:

- to alter a dumping duty notice following an anti-circumvention
inquiry;

- to alter a countervailing duty notice following an anti-circumvention
inquiry;

- notto alter a dumping duty notice following an anti-circumvention
inquiry; and

- not to alter a countervailing duty notice following an
anti-circumvention inquiry.

Before making a recommendation to the Minister, the ADRP may require

the Commissioner to:

- reinvestigate a specific finding or findings that formed the basis of
the reviewable decision; and

- report the result of the reinvestigation to the ADRP within a specified
time period.

The ADRP only has the power to make recommendations to the
Minister to affirm the reviewable decision or to revoke the reviewable
decision and substitute with a new decision. The ADRP has no power to
revoke the Minister's decision or substitute another decision for the
Minister's decision.

WHICH APPLICATION FORM SHOULD BE USED?

It is essential that applications for review be lodged in accordance with
the requirements of the Customs Act 1901 (the Act). The ADRP does not
have any discretion to accept an invalidly made application or an
application that was lodged late.

Division 9 of Part XVB of the Act deals with reviews by the ADRP.
Intending applicants should familiarise themselves with the relevant
sections of the Act, and should also examine the explanatory brochure
(available at www.adreviewpanel.gov.au).

There are separate application forms for each category of reviewable
decision made by the Commissioner, and for decisions made by the
Minister. It is important for intending applicants to ensure that they use
the correct form.



This is the form to be used when applying for ADRP review of a decision
of the Minister whether to publish a dumping duty notice or countervailing
duty notice (or both). It is approved by the Commissioner pursuant to

s 269ZY of the Act.

WHO MAY APPLY FOR REVIEW OF A MINISTERIAL DECISION?

Any interested party may lodge an application for review to the ADRP of a
review of a ministerial decision. An “interested party” may be:

- if an application was made which led to the reviewable decision, the
applicant;

a person representing the industry, or a portion of the industry, which
produces the goods which are the subject of the reviewable decision;

- aperson directly concerned with the importation or exportation to
Australia of the goods;

- a person directly concerned with the production or manufacture of
the goods;

- a trade association, the majority of whose members are directly
concerned with the production or manufacture, or the import or
export of the goods to Australia; or

- the government of the country of origin or of export of the subject
goods.

intending applicants should refer to the definition of “interested party” in
s 269ZX of the Act to establish whether they are eligible to apply.

WHEN MUST AN APPLICATION BE LODGED?

An application for a review must be received within 30 days after a public
notice of the reviewable decision was first published in a national
Australian newspaper (s 2692ZD).

The application is taken as being made on the date upon which it is
received by the ADRP after it has been properly made in accordance with
the instructions under 'Where and how should the application be made?'
(below).

WHAT INFORMATION MUST AN APPLICATION CONTAIN?

An application should clearly and comprehensively set out the grounds on
which the review is sought, and provide sufficient particulars to satisfy the
ADRP that the Minister's decision should be reviewed. |t is not sufficient
simply to request that a decision be reviewed.

The application must contain a full description of the goods to which the
application relates and a statement setting out the applicant’s reasons for
believing that the reviewable decision is not the correct or preferable
decision (s 269ZZE).




If an application contains information which is confidential, or if publication
of information contained in the application would adversely affect a
person's business or commercial interest, the application will be rejected
by the ADRP unless an appropriate summary statement has been
prepared and accompanies the application.

If the applicant seeks to bring confidential information to the ADRP's
attention (either in their application or subsequently), the applicant must
prepare a summary statement which contains sufficient detail to allow the

ADRP to reasonably understand the substance of the information, but the

summary must not breach the confidentiality or adversely affect a
person's business or commercial interest (s 269ZZY).

While both the confidential information and the summary statement must
be provided to the ADRP, only the summary statement will be lodged on
the public record maintained by the ADRP (s 269ZZX). The ADRP is
obliged to maintain a public record for review of decisions made by the
Minister, and for termination decisions of the Commissioner. The public
record contains a copy of any application for review of a termination
decision made to the ADRP, as well as any information given to the
ADRP after an application has been made. Information contained in the
public record is accessible to interested parties upon request.

Documents containing confidential information should be clearly marked
“Confidential” and documents containing the summary statement of that
confidential information should be clearly marked “Non-confidential public
record version”, or similar.

The ADRP does not have any investigative function, and must take
account only of information which was before the Minister when the
Minister made the reviewable decision (s269ZZ). The ADRP will
disregard any information in applications and submissions that was not
available to the Minister.

HOW LONG WILL THE REVIEW TAKE?

The timeframes for a review by the ADRP will be dependent on whether
the ADRP requests the Commissioner to reinvestigate specific findings or
findings that formed the basis of the reviewable decision.

If reinvestigation is not required

Unless the ADRP requests the Commissioner to reinvestigate a specific
finding or findings, the ADRP must make a report to the Minister:

¢ at least 30 days after the public notification of the review;

» but no later than 60 days after that nofification.



In special circumstances the Minister may allow the Review Panel a
longer period for completion of the review (s 269ZZK(3)).

If reinvestigation is required

If the ADRP requests the Commissioner to reinvestigate a specific
findings or findings, the Commissioner must report the results of the
reinvestigation to the ADRP within a specified period.

Upon receipt of the Commissioner’s reinvestigation report, the ADRP
must make a report to the Minister within 30 days.

WHAT WILL BE THE OUTCOME OF THE REVIEW?

At the conclusion of a review, the ADRP must make a report to the
Minister, recommending that the:

* Minister affirm the reviewable decision (s 269ZZK(1)(a}); or

* Minister revoke the reviewable decision and substitute a specified
new decision (s 269ZZK(1)(b)).

After receiving the report from the ADRP the Minister must:
» affirm his/her original decision; or
¢ revoke his/her original decision and substitute a new decision.

The Minister has 30 days to make a decision after receiving the ADRP’s
report, unless there are special circumstances which prevent the decision
being made within that period. The Minister must publish a notice if a
longer period for making a decision is required (s 269ZZM).

WHERE AND HOW SHOULD THE APPLICATION BE MADE?
Applications must be EITHER:
- lodged with, or mailed by prepaid post to:

Anti-Dumping Review Panel

c/o Legal Services Branch

Australian Customs and Border Protection Service
5 Constitution Avenue

Canberra City ACT 2601

AUSTRALIA

OR emailed to:

ADRP_support@customs.gov.au



- OR sent by facsimile to:

Anti-Dumping Review Panel
c/o Legal Services Branch
+61 26275 6784

WHERE CAN FURTHER INFORMATION BE OBTAINED?

Further information about reviews by the ADRP can be obtained at the
ADRP website (www.adreviewpanel.gov.au) or from:

Anti-Dumping Review Panel

c/o Legal Services Branch

Australian Customs and Border Protection Service
5 Constitution Avenue

Canberra City ACT 2601

AUSTRALIA
Telephone: +61 2 6275 5868
Facsimile: +61 2 6275 5784

Inquiries and requests for general information about dumping matters
should be directed to:

Anti-Dumping Commission

Australian Customs and Border Protection Service
Customs House

5 Constitution Avenue

CANBERRA CITY ACT 2601

Telephone: 1300 884 159
Facsimile: 1300 882 506
Email: clientsupport@adcommission.gov.au

FALSE OR MISLEADING INFORMATION

It is an offence for a person to give the ADRP written information that the
person knows to be false or misleading in a material particular (Penalty:
20 penalty units — this equates to $3400).



PRIVACY STATEMENT

The collection of this information is authorised under section 269ZZE of
the Customs Act 1901. The information is collected to enable the ADRP
to assess your application for the review of a decision 1o publish a
dumping duty notice or countervailing duty notice.



APPLICATION FOR REVIEW OF

DECISION OF THE MINISTER WHETHER TO PUBLISH A DUMPING DUTY
NOTICE OR COUNTERVAILING DUTY NOTICE

Under s 269ZZE of the Customs Act 1901 (Cth), | hereby request that the Anti-
Dumping Review Panel reviews a decision by the Minister responsible for
Australian Customs and Border Protecticn Service:

to publish : M a dumping duty notice(s), andter
Ma countervailing duty notice(s)

OR

not tc publish : a dumping duty notice(s), and/or

da countervailing duty notice(s)
in respect of the goods which are the subject of this application.

I believe that the information contained in the application:

. provides reasonable grounds to warrant the reinvestigation of the finding
or findings that formed the basis of the reviewable decision that are
specified in the application;

* provides reasonable grounds for the decision not being the correct or
preferable decision; and

. is complete and correct to the best of my knowledge and belief.

| have included the foliowing information in an attachments to this application:

4| Name, street and postal address, and form of business of the applicant (for
example, company, partnership, sole trader).

M Name, title/position, telephone and facsimile numbers and e-mail address of
a contact within the organisation.

M Name of consultant/adviser (if any) representing the applicant and a copy of
the authorisation for the consultant/adviser.

M Ful description of the imported goods to which the application relates.
| The tariff classification/statistical code of the imported goods.
M A copy of the reviewable decision.

IZI Date of notification of the reviewable decision and the method of the
notification.



M A detailed statement setting out the applicant’s reasons for believing that
the reviewable decision is not the correct or preferable decision.

[ [if the application contains material that is confidential or commercially
sensitive] an additional non-confidential version, containing sufficient detail
to give other interested parties a clear and reasonable understanding of the
information being put forward.

/\M O~

Signature:
Name: Daniel Moulis
Position: Principal, Moulis Legal

Applicant Company/Entity: Government of the People's Republic of China

Date: 4 September 2013
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In the Anti-Dumping Review Panel

Application/s for review

Zinc coated (galvanised) steel and aluminium
zinc coated steel exported from China and
certain other countries

Government of the People’s Republic of China
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1 Applicant

Name, street and postal address, and form of business of the applicant (for example,
company, partnership, sole trader).

The applicant is the Government of the People’s Republic of China (“the GOC") represented by
its Ministry of Commerce (“MOFCOM”).

The address of the applicant is No. 2, East Chang'an Street, Dongcheng District, Beijing, China
100731.

The Government of the People’s Republic of China is the government of the country of export
of goods the subject of the respective application/s for the publication of dumping duty notices
and countervailing duty notices to which this Application to the Anti-Dumping Review Panel

refers.

2 Applicant’s contact details

Name, title/position, telephone and facsimile numbers and e-mail address of a contact
within the organisation

The contact person at MOFCOM is Mr Tian Shuguang, Deputy Division Director, Bureau of Fair
Trade for Import and Export, MOFCOM.

His contact details are:
s telephone +86 10 8509 3420:

e fax +86 10 6519 8443

e email — ianshuguang@mofcom.gov.au

NON-CONFIDENTIAL
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3 Applicant’s representative

Name of consultant/adviser (if any) representing the applicant and a copy of the
authorisation for the consultant/adviser.

The GOC is represented in this matter by Daniel Moulis, Principal of Moulis Legal.
The contact details of Moulis Legal are:

e address - 6/2 Brindabella Circuit, Brindabella Business Park, Canberra International
Airport ACT 2609

e telephone +61 26163 1000
e fax +61 26162 0606
e email - daniel.moulis@moulislegal.com
A copy of the authorisation of Moulis Legal is at Attachment B.

Please address all communications relating to this application to Moulis Legal.

4  Description of imported goods

Full description of the imported goods to which the application relates.

This Application applies to zinc coated (galvanised) steel and aluminium zinc coated steel
(“coated steel”) imported from the People’s Republic of China. These goods are defined by
Australian Customs and Border Protection Service (“Customs”) in its Reports No. 190 ("REP
190") and No 193 (“REP 193”) as:

(i) Galvanised steel

flat rolled products of iron and non-alioy steel of a width less than 600mm and,

NON-CONFIDENTIAL
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equal to or greater than 600mm, plated or coated with zinc.

Galvanised steel of any width is included.

{ir) Aluminium zinc coated steel

“flat rolled products of iron and non-alloy steel of a width equal to or greater than

600mm, plated or coated with aluminium-zinc alloys, not painted whether or not
including resin coating”

5 Tariff classification of imported goods

The tariff classification/statistical code of the imported goods.

The imported goods are classified to the following tariff subheadings in Schedule 3 to the
Customs Tariff Act 1995 (“the Tariff Act”):

e 7210.49.00 (statistical codes 55, 56, 57 and 58);
e 7212.30.00 (statistical code 61); and

e 7210.61.00 (statistical codes 60, 61, and 62)

6 Reviewable decisions

Copy of the reviewable decision, date of notification of the reviewable decision and the
method of the notification

Copies of the decisions are at Attachments C1, C2, C3 and C4.

The reviewable decisions were notified on 5 August 2013. They were published in The

Australian on that day.

On that day the Anti-Dumping Commission ("ADC”, formerly Customs) also caused to be
published:

NON-CONFIDENTIAL
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e Australian Dumping Notice ADN 2013/66 — Zinc coated (Galvanised) steel and
Aluminium zinc coated steel Exported from the People’s Republic of China, the
Republic of Korea and Taiwan;

e Report to the Minister No. 190 — Dumping of Zinc coated (Galvanised) steel and
Aluminium zinc coated steel Exported from the People’s Republic of China, the
Republic of Korea and Taiwan ("REP 190") - a copy of REP190 is at Attachment D1;

and

e Report to the Minister No. 193 - Alleged subsidisation of zinc coated steel and
aluminium zinc coated steel exported from the People’s Republic of China (“REP 193") -

a copy of REP 193 is at Attachment D2.

It should be noted that there are four reviewable decisions to which this Application refers.
They are the dumping notices in relation to each of zinc coated (galvanised) steel and
aluminium zinc coated steel (two notices) and countervailing notices in relation to each of zinc
coated (galvanised) steel and aluminium zinc coated steel (two notices). The application form
issued by the Anti-Dumping Review Panel ("ADRP”) indicates that it is flexible for the inclusion

of reviewable decisions in the one form.

References to “coated steel” in this Application are references to both zinc coated (galvanised)

steel and aluminium zinc coated steel collectively.

References to “Customs” in this Application should be taken to be references to the Anti-Dumping
Commission (“ADC") in relation to matters referred to in this application which occurred after the date on
which the ADC assumed the responsibilities of Customs in relation to anti-dumping and countervailing

matters (on and from 1 July 2013).

NON-CONFIDENTIAL
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7  Applicant’s reasons

A statement setting out the applicant's reasons for believing that the reviewable decision
is not the correct or preferable decision

A Introduction

On 5 August 2013 the Attorney-General (“the Minister”) decided to impose dumping and
countervailing duties on coated steel exported to Australia from China. Specifically, the
Minister decided to publish notices in relation to dumping under Sections 269TG(1) and (2) of
the Custorns Act 1901 ("the Act”), and notices in relation to subsidisation under Section
269TJ(2) of the Act.

The GOC seeks review of these decisions by the ADRP under Section 269Z7ZC of the Act.

In particular, the GOC notes the following key findings which led to Customs’
recommendations in relation to the determination of dumping margins and subsidy margins in
respect of the goods concerned, and ultimately to the reviewable decisions to impose
dumping and countervailing duties against the goods when imported into Australia from

Chinese exporters by the Minister, who accepted those recommendations:

e in relation to the dumping determinations' concerning coated steel exported from
China:

» the finding that the situation in the Chinese “domestic market of galvanised and
aluminium zinc coated steel exported to Australia from China” was such that “sales

in that market were not suitable for use in determining a price” under Section
269TAC(1) of the Act (“Finding 1");

» the finding that the records of Chinese exporters of coated steel did not

* Sections 269TG(1) and (2) of the Act.
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“‘reasonably reflect competitive market costs associated with the production or
manufacture of the like goods” for the purposes of clause 180(2)(b)(ii) of the

Customs Regulations 1926 ("Finding 2”); and

» the finding that the cost of hot rolled steel/coil ("HRC”) of Chinese integrated
producers of coated steel was to be substituted in the calculation of their normal

values by a “benchmark” price of HRC (“Finding 3”);

e in relation to the countervailing determinations? regarding the alleged Programs 1, 2

and 3 concerning Chinese exporters:

» the finding that for the purpose of the alleged subsidy Program 1, enterprises with
State investment that produced and supplied HRC to coated steel manufacturers
were “public bodies” (“Finding 4");

» the finding that for the purpose of the alleged subsidy Programs 2 and 3,
enterprises with State investment that produced and supplied coking coal or coke

were “public bodies” (“Finding 5");

» the finding that a countervailable benefit was conferred by public bodies because
the subject raw materials were provided at “"less than adequate remuneration”
(“Finding 6"); and

» the finding that the alleged subsidies were “specific” (“Finding 7).

The GOC notes that the reviewable decisions involved a decision to reject the domestic sales
prices of the Chinese coated steel exporters for the purpose of determining normal value under
Section 269TAC(1) of the Act, on the basis of Finding 1. Further, based on Findings 2 and 3,

Customs substituted (or “surrogated”) the cost of HRC of the Chinese coated steel exporters

2 Section 269TJ(2) of the Act.

NON-CONFIDENTIAL
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for the purpose of determining constructed normal values. The increased costs arising thereby
increased the level of the normal values of the Chinese coated steel exporters, and generated
and inflated the dumping margins determined for them. These decisions resulted in an

incorrect decision to issue a dumping notice against the Chinese exporters concerned.

Further, Findings 4 to 7 resulted in the Minister deciding that Programs 1, 2 and 3 existed
during the investigation period, thereby leading to the decisions to determine subsidy margins
for the Chinese exporters of coated steel under those programs and to issue a countervailing

notice against the Chinese exporters concerned.

The GOC submits that all of the above findings are manifestly flawed. The decisions made

were not the carrect and preferable decisions.

The GOC requests the ADRP to review these findings and to recommend to the Minister that

the reviewable decisions be revoked and be substituted with new decisions on the basis:

e that the situation in the domestic markets for coated steel in China was not
unsuitable for determining a price for normal value purposes (ie, in WTO parlance,
that there was no “particular market situation” in the Chinese domestic markets) for
the coated steel products concerned;

e that the Minister determines that the costs of the Chinese exporters are the costs
set out in their financial records, without exception; and

e that the alleged subsidy Programs 1, 2 and 3 do not exist.

The grounds supporting the GOC’s submission in relation to each of the Findings 1 to 7 are

discussed separately as follows.

B Finding 1 — Particular market situation determination

1 The GOC is disappointed with the Minister’s conclusions, on the recommendations
of Customs, regarding the existence of a so-called particular market situation, and
wishes to state categorically and without reservation that such a conclusion is both

factually and legally incorrect.

NON-CONFIDENTIAL
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2 Section 269TAC(1) of the Act provides that:

the normal value of goods exported to Australia is the price paid or payable for
like goods sold in the ordinary course of trade for home consumption in the
country of export in sales that are arms lengih transactions by the exporter or, if
like goods are not so sold by the exporter, by other sellers of like goods.

3 This general rule is subject to various exceptions, some of which are referred to in
Section 269TAC(2). Section 269TAC(2)(a)(ii) is one of these exceptions. It refersto a
situation that has become generally known as a “particular market situation”. It
permits resort to be had to either of Sections 269TAC(2)(c) or (d) for determination

of normal value:

...where the Minister:

(a) is satisfied that:

(if) because the situation in the market of the country of export is such
that sales in that market are not suitable for use in determining a
price under subsection (1);

the normal value of goods exported to Australia cannot be ascertained under
subsection (1);

4 Section 269TAC(2)(a)(ii) is said to be the Australian legislative implementation of
Article 2.1 of the World Trade Organisation ("WTQ") Anti-Dumping Agreement. That

Article provides, in this context:

When there are no sales of the like product in the ordinary course of trade in the
domestic market of the exporting country or when, because of the particular
market situation or the low volume of the sales in the domestic market of the
exporting country,’ such sales do not permit a proper comparison, the margin of
dumping shall be determined by comparison with a comparable price of the like
product when exported to an appropriate third country, provided that this price
is representative, or with the cost of production in the country of origin plus a
reasonable amount for administrative, selling and general costs and for profits.

NON-CONFIDENTIAL
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7 Sales of the like product destined for consumption in the domestic market of the
exporting country shall normally be considered a sufficient quantity for the determination
of the normal value if such sales constitute 5 per cent or more of the sales of the product
under consideration to the importing Member, provided that a lower ratio should be
acceptable where the evidence demonstrates that domestic sales at such lower ratio are
nonetheless of sufficient magnitude to provide for a proper comparison.

5 In Appendix 1 to REP 190, Customs determined that a “particular market situation”
existed in the coated steel market in China within the meaning of Section
269TAC(2)(a)(ii). As a result of this, and of the related Regulation 180 finding,
normal values for Chinese exporters were calculated under Section 269TAC(2)(c),
which provides for the calculation of normal values on the basis of the exporter's
costs to make and sell with an amount of profit. Critically, Chinese exporters’ costs
to make were surrogated by Customs with higher “benchmark” costs for hot-rolled
coil (*HRC"), being a main raw material for the production of coated steel. The way
this came about is due to the interaction assumed by Customs to exist between a
finding of unsuitability of sales under Section 269TAC(2)(c), and a finding under
Regulation 180 that, for similar reasons as those which led to Customs’ opinion of

“unsuitability”, the HRC cost did not reasonably reflect a competitive market cost.

6 The GOC considers that there is no valid rationale for the particular market situation
finding, namely that the “prices of coated steel in the Chinese market are not
substantially the same as they would have been without the influences by the GOC”,
and that this formulation of a test for “unsuitability” or for a “particular situation” in a
market for specific like goods lacks any relevance to the questions posed under

Australian law or under the WTO.

T The suggestion that a particular market situation finding can be made so long as the
Chinese domestic market is somehow influenced by the GOC, and that prices of
coated steel are “not substantially the same” as they would have been without the
GOC'’s influence, does not differentiate the Chinese market for coated steel from
any other market in the world. The facts for a particular market situation

determination did not exist and do not exist.

10
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REP 177 related analysis

8 The GOC notes that most parts of the particular market situation analysis as
reflected in REP 190 are the same as those adopted by Customs in its particular
market situation analysis in the report of its investigation (“REP 177”) concerning the
alleged dumping of hollow structural sections (*HSS"). The finding in REP 177 was
rejected by the Trade Measures Review Officer (“TMRO”) following his thorough
review of Customs’ definition and determination of particular market situation in REP
177. The TMRO held that there was insufficient evidence and no justification for the
particular market situation finding in REP 177. The TMRO’s HSS review report (“the
TMRO report”) is attached, at Attachment E.

9 Also attached is a submission provided by the GOC to Customs for the purposes of
its reinvestigation of its HSS findings at Attachment F. This submission provides
support and further commentary on the TMRQO’s particular market situation analysis.
We ask that the ADRP take those submissions of the GOC into account for the
purpose of its review. The arguments of the GOC therein are part of this Application

and are repeated for the purposes of supporting this Application.

10 In the report of its HSS reinvestigation (“REP 203"), Customs did not disagree with
the TMRQO's analysis and conclusion. Rather, it was argued by Customs that in
rejecting Customs’ finding the TMRO had a higher evidentiary standard than
Customs required. From Customs’ perspective, this evidentiary standard was too
high, and accordingly Customs reaffirmed its original finding that there was a
particular market situation in REP 203.

11 In the TMRO Report, the TMRO considered each of the factors that Customs
regarded as providing evidence of there being an intervention by the GOC which
Customs maintained created a distortion of such magnitude so as to render sales of
HSS taking place in the market “unsuitable” for price determination under Section
269TAC(1). For example, in relation to Chinese export tariffs on coke, which was

considered to be one of the key indicators of so-called government “interference” in

11
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REP 190, the TMRO found that:

there is no data available about the impact of the export duty on the domestic
price of coke, and therefore the impact on the domestic HSS market cannot at
this time be ascertained.?

this export tariff policy is motivated by environmental concerns... [tlhe
development of policies and legislation for the purpose of environmental

protection is the proper function of government and is engaged in by all modern
governments.*

...the lack of evidence about the impact of the tariffs on HSS prices itself tells
against a finding that the domestic sales would thereby be rendered
“unsuitable”®
12 The GOC finds no evidence about the impact of tariffs on coated steel prices in REP
190. Therefore the GOC cannot see how REP 190 can be said to have overcome

the concerns expressed by the TMRO as to the illegitimacy of Customs finding,
“Economics of supply” analysis

13 There is an added analysis in REP 190 concerning the market situation to that
contained in REP 203, entitled “economics of supply”. This was first iterated in the
Statement of Essential Facts in the coated steel anti-dumping investigation (“SEF
190"), and then was repeated in REP 190. The GOC submitted to Customs that the
analysis was a single-sided misapplication of basic economic theory, and that a
hypothetical economic model of that type could not hope to prove what Customs
intended to use it to prove. The GOC submitted that complicated real world marksts
are influenced by many economic factors, and that the very purpose of the

interaction of all of those factors through a market clearing mechanism was to

$ TMRO Report, para 97
4 TMRO Report, para 100
2 TMRO Report, para 100
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determine a market price.

14 We refer the ADRP to the GOC'’s detailed comments on the “economics of supply”
analysis in its submission in response to SEF 190 at Attachment G. We ask that the
ADRP take those submissions of the GOC into account for the purpose of its review.
The arguments of the GOC therein are part of this Application and are repeated for

the purposes of supporting this Application.

15 In summary, the GOC submits that the “economics of supply” analysis cannot show
that the price of raw materials, or the coated steel in the domestic market of China,
were “artificially low". With respect, the GOC submits that the “economic analysis”
highlights a misunderstanding and confusion of economic theory and of the
application of such theory in economic analysis. The analysis was only made from a
supply side perspective, ignoring all other market factors, including the equally
basic, demand prospects. It was overly simplistic, based purely on assumption and
not supported by any actual Chinese market data, which deprives it of any meaning
or utility as an instrument to establish that any allegedly “unsuitable” situation exists

in the Chinese market for coated steel.
Comparative analysis of HRC costs

16 REP 190 also includes an analysis entitled “comparative analysis of HRC costs”.
This compared the HRC cost of Chinese exporters, including integrated producers
who produced HRC themselves, with a selected “benchmark” price involving
certain prices paid by five exporters - two from Korea and three from Taiwan - in
their own country markets. REP 190 claims that this comparison:

...supports the conclusions above that the cost of the raw materials used in
the production of HRC in China is lower than what it would be without
government influence, which in turn has resulted in the price of HRC in China
being lower than what it would be without government influence.

It was also observed that the domestic Chinese prices of galvanised steel
and aluminium zinc coated steel were lower than Korean and Taiwanese
galvanised steel and aluminium zinc coated steel products.

13
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Customs and Border Protection considers this further supports the conclusion
that the prices of galvanised steel and aluminium zinc coated in China are
lower than what they would be without the Government's intervention in the
upstream raw material product markets.

17 The GOC cannot understand the logic in such reasoning. The comparison was
made between three different markets, none of which could be said to be “free from
government influence”. It is even more confusing when it is suggested that the price
of HRC in the Korean market can somehow demonstrate what the Chinese coated
steel market would be like without any government influence. No reason is offered
as to the basis of such a comparison and why the HRC price in Korea and Taiwan
can serve the purpose of establishing that Chinese exporters’ prices in the coated

steel market in China are unsuitable for comparison with their export prices.
Response to interested parties submissions

18 The GOC is also concerned about certain comments made by Customs in REP 190
in response to interested party submissions regarding the particular market situation

issue.

19 In particular, the GOC is concemned about Customs’ response to the disagreement
to the particular market situation finding voiced by five interested parties, which was

as follows:

In response to item (i), none of the five respondents provided any evidence
as to how the prices of galvanised steel and aluminium zinc coated steel
and the major upstream raw material prices are determined. The interested
parties did not demonstrate that the GOC's export and import tax policies,
the macroeconomic policies and plans did not impact the costs of major
upstream raw materials that distorted the price of HRC.

The GOC'’s continued infiuence in the iron and steel industry and the
assessment of additional information colflated during the course of the
current investigations discussed in the report suggests that the cost of the
major raw materials used in the production of HRC were distorted. As such
the price of HRC used in the production of galvanised steel and aluminium
zinc coated steel was also distorted in the current investigation period.

14
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20 In this response Customs seems to be suggesting that the particular market
situation finding was made because the interested parties were not able to
demonstrate that their costs of raw material were not affected by any GOC policy
and that they did not provide evidence as to how prices are determined. The GOC
would be concerned if this is the case, as it would represent a clear reversal of the
burden of proof, and would fail to observe the objective standards required for an
investigating authority to be properly satisfied of the matters required to be
determined in the investigation. The response also neglects the extensive amount of
information provided by the Chinese exporters as well as by the GOC in their
relevant questionnaires showing that the prices of the goods and of the raw
materials in the Chinese markets concerned were fully formed under market
principles and conditions in China.

21 In another response, this time to the comments of the GOC and Union Steel China
about the “economics of supply” analysis, Customs said:

This theory of economics of supply has been used to illustrate the effect of
the GOCs import and restrictive export policies, broad overarching
macroeconomic policies and plans on the domestic supply of major
upstream raw materials used in the production of HRC. The increased
supply of raw materials significantly distorted cost of production of HRC
which in turn distorted the price of HRC that was used in the production of
galvanised steel and aluminium zinc coated in China.

22 The GOC disagrees that this is the case. The graphical depiction of economic
principle was entirely theoretical and single-sided. It gave consideration only to the
presumed effect of an assumed increase in supply, and ignored all other factors
and impacts on a market. Moreover, the GOC does not know why its regulatory
measures should be considered to be different to the regulatory measures which

impact upon the markets of other countries.
Suitability of sales for comparison

23 The GOC notes that the test of unsuitability under Section 269TAC(2)(a)(ii) is an
unsuitability which affects the comparison of an exporter's domestic selling price

with its export price. This aspect is discussed in the TMRO Report, as well as in

15
NON-CONFIDENTIAL



moulislegal

various GOC submissions.® The need for considering whether there is an
unsuitahility which affects this comparison is not dealt with by REP 190.

24 In the GOC's opinion, the market situation claimed to have been identified by
Customs in REP 190 does not disrupt the comparison required. As this matter is
fundamental to the application of Section 269TAC(2)(a)(ii), and as it has not been
considered, the reviewable decisions cannot be supported. As to the question of
whether the situation in the Chinese domestic markets created an unsuitability that
prevented such a comparison being made, the GOC submits that there was no
such prevention. Chinese exporters were free to price their coated steel products as
they wished on both the domestic and export markets. The alleged impacts creating
“artificially low” input prices did not differentiate between the costs or the pricing

decisions of Chinese exporters on the domestic and the export markets.

Cc Finding 2 — “Reasonably reflect competitive market costs”

25 Regulation 180(2) of the Act provides

If:

(a) an exporter or producer of like goods keeps records relating to the like
goods; and

(b) the records:

(i)  are in accordance with generally accepted accounting principles
in the country of export; and

(i) reasonably reflect competitive market costs associated with the
production or manufacture of like goods;

the Minister must work out the amount by using the information set out in the
records.

26 In REP 190, a blanket finding is made that the costs of HRC recorded in the

& Including in those attached to this Application.

16
NON-CONFIDENTIAL



moulislegal

financial records of all Chinese producers of coated steel did not reasonably reflect
competitive market costs for the purposes of Regulation 180(2)(b)(ii). On the basis
of this conclusion, Customs substituted HRC costs as recorded by Chinese
exporters and producers with a “benchmark” cost. REP 190 did not particularise

why this finding was reached, apart from stating:

Customs and Border Protection’s view is that HRC prices are affected by GOC
influences and do not reasonable reflect competitive market costs.

27 The GOC submits that REP 190 did not make any assessment or any proper
assessment as to the competitiveness of the market relating to the “costs
associated with production or manufacture of like goods” for the Chinese exporters
of coated steel, or whether the cost records of Chinese exporter of coated steel

“reasonably reflect[ed]” that cost in a competitive market.

28 It appears that the only determination Customs considered to be relevant for the
purpose of making the finding under Regulation 180 was to “benchmark” the HRC
cost of Chinese exporters of coated steel with a set of selected HRC prices paid by
five coated steel exporters from Korea and Taiwan. However, no explanation was
offered as to what was the purpose of such a benchmark or why the Regulation 180
finding could be made following such benchmarking. The only explanation provided

in relation to the benchmark was this:

The issue of an appropriate benchmark for HRC costs was discussed in
Appendix C of REP 177. That report discussed three opfions for determining a
benchmark, in order of preference based on World Trade Organisation (WTO)
Appellate Body findings...

29 Customs then went on to simply surrogate the Chinese exporters’ cost of HRC by
“uplifting” their costs in accordance with Customs’ own benchmark costs of HRC.

The GOC notes that the Regulation 180 finding was simply made on the bases that:
e the GOC had some unspecified “influence” on prices of HRC; and

e (Chinese exporters’' HRC costs were different from Customs’ benchmark cost.
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30 The GOC submits that any finding of the influence that the GOC may have on the
HRC prices cannot itself support a finding that the Chinese exporters’ HRC cost
does not reasonably reflect competitive market costs. Further, the fact that any
particular Chinese exporter’'s HRC costs may be different from a foreign benchmark
based on a certain price paid by other exporters does not support a finding that the
Chinese exporter’s costs do not “reasonably reflect competitive market costs”. The
GOC submits that Chinese markets for coated steel products — being competitive
markets — provide such competitive market costs. Not only is it likely that those
costs reasonably reflect those competitive market costs in the financial records of

the exporters, they are obviously likely to actually reflect those costs.

31 In relation to the reference made to “the issue of an appropriate benchmark” in the
extract from REP 190 set out above, the GOC submits that Customs could not
simply make a finding in one investigation on the basis that the same finding was
made by itself in a different investigation concerning a different product, different
exporters, and a different period of investigation. Further, the GOC submits that the
“WTO Appellate Body findings” which were cited to support Customs’ approach to
benchmarking were made in the context of countervailing findings. They do not deal

with the questions raised by Regulation 180 at all.

32 The GOC submits that Customs had no proper grounds to make findings that the
costs of Chinese exporters of coated steel did not reasonably reflect competitive
market cost, and that the costs can be surrogated with a so called “benchmark”
cost. The GOC considers that finding to be one that ignores the existence of the
competitive markets for coated steel and HRC that are in play in China, and that it
does not follow the correct legislative test for determining whether the records of

Chinese exporters can be used for determining their costs.

D Finding 3 — Surrogation of the HRC cost for integrated producers

33 As part of the Regulation 180 finding, Customs also surrogated the HRC cost in the

calculation of the normal value for the “integrated” Chinese coated steel producer
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who cooperated in the investigation. As discussed above, the GOC submits that
Customs had no basis to make the Regulation 180 finding and to surrogate the
costs of Chinese producers, whether integrated or non-integrated. However, the
GOC considers that the approach to the surrogation of the costs of the integrated

producer was additionally flawed.

34 Customs defined an “integrated” producer as being one that produces coated steel
from primary raw materials, and not directly from HRC. In this case, an integrated
primary producer was said to be one that purchases iron ore, coking coal and/or
coke to make its coated steel. As such, HRC is produced in the process by that
preducer, rather than being purchased from the market. This is the key difference
between an integrated producer and a non-integrated producer of coated steel. The
GOC submits that the question of whether the costs of HRC in the records of an
integrated producer reasonably reflected the competitive market cost cannot be
answered by looking at the price of HRC sold on the market because the producer

does not buy that raw material on the market.
35 REP 190 itself concedes the logical difficulty in its finding:

As stated above, integrated manufacturers of galvanised steel and aluminium
zinc coated steel do not purchase HRC but manufacture it themselves from
other raw materials such as iron ore, coke or coking coal and scrap steel.
However, as noted in Appendix 1, the GOC influences in the iron and steel

industry are wide ranging and affect competitive market supply of raw material
inputs including HRC.... In the absence of

e sufficient information to establish a benchmark for each of the raw
material inputs to HRC; and

o sufficiently detailed cost records from the cooperating exporters in their
questionnaire responses to make the adjustment at this level,

it is considered reasonable to make the substitution at the HRC level for
integrated producers.

36 However Customs seems to consider that the integrated producers’ own costs of

production can be rejected on the basis that:
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Customs and Border Frotection has observed that some of the cooperating
integrated exporters of galvanised steel and aluminium zinc coated steel also
sell HRC to some of the non-integrated producers. Because this selling price is
said not to reflect a competitive market cost to the purchaser, and has been
substituted by a benchmark, this leads to an inference that the HRC
manufacture costs of the integrated producers also do not reflect competitive
market costs.

BF With respect, the GOC considers that this is not logical and that it does not accord
with the consideration required under Regulation 180. The GOC submits that the
sales of HRC said to have been made by other integrated producers have nothing
to do with the question that must be asked under Regulation 180 in relation te the
integrated producer itself. The inference that an integrated producer that sells HRC
in a market that Customs has found does not generate competitive market costs
can therefore be expected to have a cost for HRC in its financial records that does
not reasonably reflect competitive seems to be circular and self-justifying. The GOC
submits that this thinking is flawed and cannot lead to any inference regarding the

HRC manufacturing cost of the integrated producer.

38 The GOC submits that the comments in REP 190 as quoted above imply that
Customs did not consider that there was sufficient information or justification to
make a finding under Regulation 180 — but that such a finding was made anyway.
As such it represents a finding against the Chinese exporters made in the absence
of relevant information, and contrary to what the GOC would expect to be the well-
documented cost records of the Chinese enterprise concerned. The GOC submits
that it purchased — and that all Chinese producers of coated steel purchased -
materials for the manufacture and sale of coated steel under market conditions and

on competitive terms.

E Finding 4 — Characterisation of SIEs as “public bodies”

Public body finding in relation to SIEs producing and selling HRC

39 It was alleged in the application that led to the initiation of the subject investigations

that Chinese exporters of coated steel had benefitted from the provision of raw
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material in the form of HRC by the GOC for less than adequate remuneration. In
REP 193, Customs found that a “Program 1 - HRC provided by Government for Less
Than Adequate Remuneration” (“Program 1”) existed and that a countervailable

subsidy was thereby conferred on the exporters that purchased HRC.

40 First and foremost, the GOC submits that State invested enterprises (“SIEs”) that
produce and supply HRC to manufacturers of coated steel are not public bodies at
all. The GOC has consistently and clearly stated this position, and the reasons
supporting this position, in all recent investigations undertaken by Customs
concerning Chinese exporters of steel products. It has also actively participated in
those investigations, as well as in the reviews by the TMRO of the outcomes of those
investigations, and has rebutted the grounds relied on by Customs in making such
findings.

41 In REP 193, Customs maintained the public body finding that it had preliminarily
made in the Statement of Essential Facts that preceded REP 193. REP 193
recorded the making of the public body finding for its purposes as follows:

REP 203 sets out ACBPS's findings in relation to the reinvestigation, which
include the following in relation to the public body issue:

‘The reinvestigation finds that sufficient evidence exists to reasonably
consider that, for the purposes of the investigation into the alleged
subsidisation of HSS from China, SIEs that produce and supply HRC
and/or narrow strip should be considered to be ‘public bodies’. The
reinvestigation considers that these SIEs are exercising government
functions and that there is evidence that the government exercises
meaningful control over SIEs and their conduct. In performing
government functions, SIEs are controlling third parties.’

Based on the findings in REP 203, ACBPS considers it is reasonable fo
conclude for the purpose of the current investigations that SIEs that produce
and supply HRC to manufacturers of galvanised steel and aluminium zinc
coated steel should be considered public bodies.

42 As referred to in REP 193:

The GOC and Union Steel China stated that public body findings by the
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ACBPS based on REP 203 (the reinvestigation of HSS) are incorrect. The
GOC stated that REP 203 contains major flaws of evidence and of logic in
relation to the ultimate finding that SIEs are public bodies. The GOC also
stated that ACBPS did not correctly interpret the ruling by the WTO
Appellate Body in relation to DS379.

Union Steel China claims that its suppliers of HRC are not public bodies. It
also claimed that from its observations and practical experience in China,
the SIEs that it deals with are commercially operated enterprises that are
subject to market forces that are at play in the Chinese market.

43 The GOC’s submission referred to in the above paragraph is the submission of the
GOC in response to SEF 193 dated 7 June 2013 (“the SEF 193 submission”). In that
submission the GOC provided extensive analysis and comment regarding Customs’
public body analysis in SEF 193 (and in REP 203, where it was referred to in SEF
193).

£ It does not appear that Customs addressed the GOC’s SEF 193 submission apart
from stating that:

ACBPS did not solely base its public body findings on REP 203. ACBPS
considered that the evidence and reasons set out in REP 203, while made in
relation to consideration of HRC producers and suppliers, are equally applicable
fo SIE producers and suppliers of coke and coking coal.

45 Given that REP 193 did not offer any further reasoning or explanation in relation to
its public body finding, the GOC considers that its SEF 193 submission remains
relevant to the reviewable decision and to this ADRP review. In support of this
review application, and to avoid repeating the analysis and comments which are
already on the public record of the coated steel investigation, we now attach the
GOC’s SEF193 submission, in order that it can be considered as part of this
application. A copy of the SEF 193 submission is at Attachment H. We ask that the
ADRP take those submissions of the GOC into account for the purpose of its review.
The arguments of the GOC therein are part of this Application and are repeated for
the purposes of supporting this Application.

46 The GOC's SEF 193 submission identifies flaws in the public body analysis
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undertaken by Customs as perceived by the GOC, particularly:

¢ that Customs has not identified the vesting of government authority in SIEs,
or the possession of government authority by SIEs, which could characterise
them as “public bodies”;

e when given its proper interpretation, the evidence adduced to support the
contention that SIEs are vested with government authority shows no such
thing;

¢ the finding that SIEs producers that produce coking coal and coke are
public bodies because they are part of the “iron and steel industry” is not
supported by evidence or logic.

47 Further, the GOC also refers to the TMRO Report of his review of the investigation
undertaken by Customs concerning HSS, where the TMRO provided lengthy
analysis of the legislative framework and the meaning of the term “public body” in
the context of Australian law as informed by WTO authority. The TMRO report is at
Attachment G.

48 The GOC notes that the TMRO rejected Customs’ findings that Chinese SIEs can
somehow be labelled as “public bodies” for countervailing purposes in three
separate reviews. In particular, the GOC notes the TMRO's finding that a public
body determination requires an identification that the SIEs subject to that
determination are invested, or possess, or exercise government authority, which is
“the power to control, compel, direct or command”, and that there was no evidence

of that adduced in the investigations that were reviewed by the TMRO.”

Public body finding in relation to SIEs producing and selling coking coal and
coke

f TMRO HSS Report, page 54
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49 In relation to Programs 2 and 3, REP 193 made the finding that the SIE producers
and suppliers of coking coal and coke in China should also be considered as

‘public bodies”. The reasoning for this finding was stated as follows:

Because coking coal and coke producers are part of the iron and steel
industry in China, ACBPS considers that SIE producers and suppliers of
coking coal and coke in China should be considered public bodies.?

50 In relation to this finding, the GOC again refers to its SEF 193 submission, which
states:

Ignoring the lack of an evidentiary method or a legal basis for REP 203's
public body determination, the GOC would firstly point out that REP 203
made no finding in relation to SIEs in the iron and steel industry. Rather, REP
203 made a finding that SIEs that produce HRC and/or narrow strip were
public bodies. While SEF 193 may be of the opinion that this is equally
applicable to coke and coking SIEs, there is no evidence referenced to
show why this may be the case. Therefore, the SEF establishes no basis for
the finding - preliminary or otherwise - that SIEs that produce coke and
coking coal are public bodies.

Secondly, the GOC would question the finding that coke and coking coal
producers form part of the iron and steel industry. Certainly, coke and
coking coal is sold to the iron and steel industry, but they are themselves not
iron or steel, and have uses beyond those of the iron and steel industry. The
GOC discussed this in response to Question 1 of Section A of its response
to the Government Questionnaire. The coking coal industry is an extractive
industry. Coking coal can be produced by iron and steel enterprises as part
of an integrated steel-making process, or not.

It appears that the only basis for this conclusion is that coke and coking
coal is an input to the production of iron and steel. The GOC requests that
Customs explain what the bounds of the “iron and steel industry” are. Does
it extend to every input used in the production of iron and steel? Without
such a definition, the GOC considers that the concept of an iron and steel
industry will be used to mean whatever it has to mean to support the
findings of these non-existent subsidies.

8 REP 193, page 151
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The GOC submits that there is no evidence that SIEs involved in the

production or supply of coking coal and coke are public bodies. Therefore,

Programs 2 and 3 cannot exist.
With respect, the GOC submits that the glib assumptions in REP 193 about the
status of Chinese coal miners and coke producers as “public bodies”, arrived at
without any apparent investigation of them, or of their activities and business
conduct, cannot satisfy the requirements imposed on an investigating authority
such as Customs to be properly satisfied of the matters that are required to be
established in order to reach that conclusion. The GOC also continues to submit
that the categorisation of “coking coal and coke producers”, the activities of which
are coal mining and coking, as part of the Chinese iron and steel industry is
factually incorrect and groundless. In any event this simplistic conclusion cannot be

a relevant consideration in an uliimate decision that they are also “public bodies”.

Finding 6 — Provision of raw material at less than adequate remuneration

In the alternative to a reversal of the decision concerning the status of SIEs as
public bodies, and without detracting from the GOC's submissions in that regard,
the GOC wishes to submit that the Minister's "benefit” determination, on the
recommendation of Customs, was incorrect.

For a subsidy such as the alleged Programs 1, 2 and 3 to be established, it must be
shown that it has conferred a benefit. In turn, this is established if the remuneration
for the raw material in question provided by a public body is “less than adequate”.
In this regard, Sections 269TACC(3)(d) and (4)) explain (previously Sections
269TACC(4)(d) and (5)) that:

(3)  In determining whether a financial contribution confers a benefit, the
Minister must have regard to the following guidelines:

(d)  the provision of goods or services by the government or body
referred to in subsection (3) does not confer a benefit unless the
goods or services are provided for less than adequate

25
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remuneration

(4) For the purposes of paragraphs (3)(d) and (e), the adequacy of
remuneration in relation to goods or services is to be determined having
regard to prevailing market conditions for like goods or services in the
country where those goods or services are provided or purchased.

54 This is the Australian legislative embodiment of Article 14(d) of the WTO Subsidies

and Countervailing Measures Agreement which, in part, provides:

the provision of goods or services or purchase of goods by a government shall
not be considered as conferring a benefit unless the provision is made for less
than adequate remuneration, or the purchase is made for more than adequate

remuneration.

Test for determining adequacy of remuneration

55 The GOC submits that Customs’ analysis of the less than adequate remuneration
requirement was incorrect as it failed to consider, among other relevant factors, the
rate of return for the provision of the raw materials. Instead, Customs’ focus was on

finding a price benchmark which it said was free from government influence.

56 In determining the adequacy of remuneration, Customs took the position that the
“adequacy of remuneration” of HRC in China could be adjudged by establishing “a
competitive market cost” which needs to be benchmarked “in order of preference
based on WTO Appellate Body findings”. As stated above, the GOC submits that
there is no evidence to support the finding that the costs of HRC reported by
Chinese exporters of coated steel are not competitive market costs. The GCC also
notes that the WTO Appellate Body findings that must be those to which Customs

refers are not findings made in relation to “competitive market costs”.

57 Further, the GOC considers that Customs’ approach to this issue is at odds with

both Australian law and the available WTO authority.
58 The text of Section 269TAAC requires that:

the adequacy of remuneration in relation to goods or services is to be
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determined having regard to prevailing market conditions for like goods or
services in the country where those goods or services are provided or
purchased.

59 Similarly, Article 14 of the Subsidies and Countervailing Measures Agreement
requires that:

the adequacy of remuneration shall be determined in relation to prevailing
market conditions for the good or service in question in the country of provision
or purchase (including price, quality, availability, marketability, iransportation
and other conditions of purchase or sale).

60 In the review by the TMRO of the HSS investigation, having considered the
legislation and the WTO materials, the TMRO found as follows:

In my view, when given its ordinary English meaning s 269TACC(4)(d) requires a
determination of the question whether Chinese producers provided HRC to
exporters of HSS for less than adequate recompense or reward for the costs,
work or trouble incurred by them in their production of HRC. The section is not
concerned with whether or not the prices at which those producers supply HRC
are the prices that would prevail in a competitive market unaffected by
government intervention. ..

| consider that the term 'adequate remuneration’ in s 269TACC(4)(d) requires an
assessment of the adequacy of the return on investment. This requires a
comparison between the cost fo make and sell and the price of sale of the
goods. The comparison may take account of price, quality, availability,
marketability, transportation and other conditions of purchase or sale in
assessing the adequacy of the difference between cost and price.

61 The relevance of rate of return in determining adequacy of remuneration is also
discussed in the WTO Panel report issued in in Canada - Certain Measures
Affecting the Renewable Energy Generation Sector and Canada — Measures

Relating to the Feed-In-Tariff Program.? In that case, the Panel was of the view that

g WT/DS412/R and WT/DS426/R (19 December 2012). The Appellate Body supported the
Panel's view that rate of return was an appropriate way to assess adequate remuneration, in
saying: “We have noted above that government-administered prices may or may not reflect what a
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the rate of return can be used when determining a benefit related to issue adequacy

of remuneration.™

62 This was not considered by Customs in REP 193. The GOC requests that this
should now be the subject of consideration and review by the ADRP in the event
that the ADRP is of the view that SIEs have been justifiably treated as being “public
bodies”.

Application of external benchmark for the adequacy of remuneration for HRC

63 Section 269TAAC(4) requires that regard must be had to the prevailing market
conditions for like goods or services in the country where those goods or services
are provided or purchased for the purposes of determining the adequacy of
remuneration. For the purposes of the coated steel investigation undertaken by
Customs, this can only be interpreted as being the Chinese market. The GOC is
aware of no legislative basis under which Customs would be able to have reference
to an external benchmark — meaning a benchmark that Customs intends to be a
measure of adequate remuneration for the purposes of determining benefit — from a

different market in a different country.

64 The GOC respectfully submits that neither the Act nor the Regulations contemplate,
mention or explain the use of an external benchmark in this sense. In the GOC's

opinion, reliance on such a benchmark is lacking in transparency, is beyond

hypothetical market would yield. In the case of FIT, however, while FIT prices were intended to cover
costs plus a reasonable rate of return731, there are no undisputed facts on the record or factual findings
by the Panel that would allow us to assess whether the methodology the OPA used to establish the FIT
prices resulted in prices that provide more than adeguate remuneration.” Reports of the Appellate Bedy
in Canada — Certain Measures Affecting the Renewable Energy Generation Sector and Canada —

Measures Relating to the Feed-In-Tariff Program, AB-2013-1, WT/DS412/AB/R and WT/DS426/AB/R (6
May 2013)

e Ibid, para. 7.323
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Customs’ powers under Australian law, and is at odds with Australia’s WTO

obligations."!
65 Further, as submitted in the GOC's SEF 193 submission:

While the GOC notes that the WTO's Appellate Body has indicated reference
may — in certain limited circumstances — be had to an external benchmark,
Australia must still act in accordance with the obligations of the chapeau to
Article 14 of the SCM Agreement. Moreover, the circumstances under which
Customs has determined that the use of an external benchmark is appropriate,
and indeed the calculation of the benchmark itself, are not consistent with what
has been envisaged by the Appellate Body as being acceptable in any given
circumstance. As the Appellate Body has noted:

...the possibility under Article 14(d) for investigating authorities to
consider a benchmark other than private prices in the country of
provision is very limited. We agree with the United States that “[t]he fact
that the government is a significant supplier of goods does not, in itseff,
establish that all prices for the goods are distorted". Thus, an allegation
that a government is a significant supplier would not, on its own, prove
distortion and allow an investigating authority to choose a benchmark
other than private prices in the country of provision. The determination of
whether private prices are distorted because of the government's
predominant role in the market, as a provider of certain goods, must be
made on a case-by-case basis, according to the particular facts
underlying each countervailing duty investigation.'? [underlining
supplied]

66 Indeed the GOC notes that the reason provided in REP 193 for rejecting Chinese
domestic prices for HRC was that such prices are not “free from government
influence”. This approach was specifically rejected by the Appellate Body in United

States — Final Countervailing Duty Determination with respect to certain Softwood

Lumber from Canada' which Customs cites as the authority in support of the “issue

H SEF 193 submission, page 22
12 Softwoed Lumber IV, para 102,
L WT/DS257/AB/R (29 August 2003)
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of an appropriate of benchmark”:

Turning first to the text of Article 14(d), we consider the submission of the United
States that the term "market conditions” necessarily implies a market undistorted
by the government's financial contribution. In our view, the United Staies’
approach goes too far. We agree with the Panel that "[t]he text of Article 14 (d)
[of the] SCM Agreement does not qualify in any way the ‘market’ conditions
which are to be used as the benchmark ... [a]s such, the text does not explicitly
refer to a 'pure’ market, to a market ‘'undistorted by government intervention’, or
to a 'fair market value'." This is confirmed by the Spanish and French versions of
Article 14(d), neither of which supporis the contention that the term "market"
qualifies the term "conditions" so as to exclude situations in which there is
government involvement. This is confirmed by the Spanish and French versions
of Article 14(d), neither of which supports the contention that the term "market"
qualifies the term "conditions” so as to exclude situations in which there is
government involvement.*

Prevailing market conditions

67 The GOC does not agree that an out-of-country benchmark may be used under
Section 269TACC(4) of the Act. The GOC also submits that an out-of-country
benchmark cannot have regard to prevailing market conditions in the country of
provision of the alleged subsidy, precisely because it has regard to, and is formed

by, the prevailing market conditions of another country.

68 Without detracting from these positions, the GOC maintains that if an external
benchmark is intended to be used in determining adequacy of remuneration (which
the Appellate Body considered in DS257 might be the case only in “very limited”
circumstances), such a benchmark must still have regard to the prevailing market
conditions in the domestic market of the goods. According to the Appellate Body,
an investigating authority must:

...ensure that the resulting benchmark relates or refers to, or is connected with,

i Ibid, para 87.
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prevailing market conditions in the country of provision, and must reflect price,
quality, availability, marketability, transporiation and other conditions of
purchase or sale, as required by Article 14(d).

69 The GOC sees no indication or suggestion in REP 193 that the external benchmark

used was considered to reflect the prevailing market conditions in China or that any

adjustments were done to ensure such a reflection.

G Finding 7 — Non-specificity of “Programs 1, 2 and 3”

Specificity of Program 1

70 A "subsidy” under Australian and WTQO law is made up of three parts — a financial

contribution, that confers a benefit, and which is “specific”. Specificity is dealt with
under Section 269TAAC of the Act. Subsection (2) provides:

Without limiting the generality of the circumstances in which a subsidy is
specific, a subsidy is specific:

(a) if, subject to subsection (3), access to the subsidy is explicitly limited to
particular enterprises; or

(b) if, subject to subsection (3), access is limited to particular enterprises
carrying on business within a designated geographical region that is
within the jurisdiction of the subsidising authority; or

(c) if the subsidy is contingent, in fact or in law, and whether solely or as
one of several conditions, on export performance; or

(d) if the subsidy is contingent, whether solely or as one of several
conditions, on the use of domestically produced or manufactured
goods in preference to imported goods.

71 In REP 193, Customs’ reasoning concerning “specificity” is as follows:

As provided for in s.269TAAC(4)(a), the Minister may determine that a
subsidy is specific, having regard to the fact that the subsidy program
benefits a limited number of particular enterprises.

Given that HRC is a key input in the manufacture of downstream products

(including galvanised steel and aluminium zinc coated steel) it is clear that
only enterprises engaged in the manufacture of these products would
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benefit from the provision of the input by the GOC at less than adequate
remuneration.

72 The alleged Program 1 subsidy benefits any enterprise that buys HRC and does not
discriminate against any enterprise that buys HRC. Anyone can buy HRC. The first
paragraph of Customs’ reasoning could only be correct if Customs asserts that
Program 1 does not benefit any enterprise that does not want or need HRC - such
as Chinese bakers - and that this underpins its specificity. Such a position cannot
be maintained, because Section 269TAAC(2) does not admit of it. The alleged
subsidy in this case - the provision of HRC at less than adequate remuneration — is
not explicitly limited to particular enterprises, nor to enterprises in a designated
geographical region. Although it is unrealistic to speak in terms of a “program”, if
there is such a “program” for the provision of such a subsidy, it certainly does not
exclude any enterprises from receiving it. Any enterprise that purchases HRC
receives the so-called subsidy.

73 Regarding the second paragraph, HRC is an input for the manufacture of many
products, not just coated steel. It is not “only enterprises engaged in the
manufacture of [coated steel]” that would benefit from the provision of the alleged
subsidy if they purchased HRC.

74 It is worth noting that the same statement was also made in REFP 177, concerning

the same alleged program, but in relation to an HSS producer, as follows:

As provided for in s.269TAAC(4)(a), the Minister may determine that a
subsidy is specific, having regard to the fact that the subsidy program
benefits a limited number of particular enterprises.

Given that HRC and/or narrow strip is a key input in the manufaciture of
downstream products (including HSS) it is clear that only enterprises
engaged in the manufacture of these products would benefit from the
provision of the input by the GOC at less than adequate remuneration.
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For this reason the subsidy is determined to be specific.'®

The same statement is also repeated in the SEF of an ongoing investigation

concerning Chinese exporters:

As provided for in s.269TAAC(4)(a), the Minister may determine that a
subsidy is specific, having regard to the fact that the subsidy program
benefits a limited number of particular enterprises.
Given that HRC is one of the key inputs in the manufacture of downstream
products (including plate stegl) it is clear that only enterprises engaged in
the manufacture of these products would benefit from the provision of the
input by the GOC at less than adequate remuneration. As such the
subsidy is determined to be specific and countervailable.
Such repetition of the specificity determination concerning exporters of different
products highlights the flaw in Customs’ reasoning - the so-called specific benefit to
“the manufacture of downstream products” includes such a broad and undefined
downstream industry that it could not be said to be a specific "benefit”. If Customs
means to say that all downstream products for which HRC is an input “benefit” from
the alleged subsidy, then this is an admission that all downstream producers — of
anything for which HRC is used - benefit from the subsidy. This establishes the

universality of the subsidy, and contradicts the alleged specificity of the subsidy.

In United States - Definitive Anti-Dumping and Countervailing Duties on Certain
Products from China'® ("DS379"), the question of “specificity” of a subsidy
constituted by low interest loans provided by State-owned commercial banks
("SOCBs") was answered in the affirmative because the investigating authority in
that case had identified policy documents stating that such loans should be made
by the SOCBs 1o the Chinese tyre industry. Thus, the “program” could fairly be said
to single out that industry, in that it would receive a different (lower) interest rate to

16

16

REP 177, page 225
WT/DS379/AB/R (11 March 2011)
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other industries. By contrast, in this case the HRC is sold at the market price to all
comers, and there is no evidence to suggest that any enterprise would be required
to pay a higher price because of some categorisation or exclusion of it from the

“program” rules.

78 We also note Customs’ emphasis on the fact that HRC is a “key input in the
manufacture of downstream products” which apparently is offered as support for its
specificity finding. In China Countervailing and Anti-Dumping Duties on Grain
Criented Flat-Rolled Electrical Steel from the United States' the Panel held that the
fact that the input that is allegedly provided at a subsidised price is an “important
input” in the production process of the allegedly subsidised industry “is not

evidence indicating or tending to prove specificity”.'®

79 Therefore, it is submitted that Customs’ has not established that Program 1 is a
“specific” subsidy.

Specificity of Program 2
80 REP 193's reasoning in relation to the claimed specificity of Program 2 is as follows:

Customs and Border Protection understands that coal can be classified into
two categories — thermal coal used for heat generation and metallurgical
coal. The form of coking coal examined in this investigation is metallurgical
coking coal. ACBPS understands that this type of coking coal is mainly used
in the manufacture of iron and steel. Given that the coking coal being
examined used mainly in the production of iron and steel it is clear that only
enterprises engaged in the manufacture of these products would benefit
from the provision of the input by the GOC at less than adequate
remuneration.

As such the subsidy is determined to be specific and countervailable.

H WT/DS414/R (15 June 2012)
E Ibid., para 7.114.
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The GOC submits that this reasoning again fails to establish specificity, and we
repeat the previous reasoning set cut immediately above in that regard. The
statement that “this type of coking coal is mainly used in manufacture of iron and
steel’ is incorrect because coking coal is mainly used to produce coke, and not iron
and steel. The statement is an admission that the alleged subsidy is not specific to
the iron and steel industry, because it cannot be specific if it is only “mainiy” for that
industry. Anyone buying coking coal would “benefit” from the alleged “subsidy”,
and no conditions of the alleged “program” preclude that from happening.

Therefore, the GOC submits that Customs’ has not established that Program 2 is a

“specific” subsidy.
Specificity of Program 3
REP 193's reasoning in relation to the claimed specificity of Program 2 is as follows:

ACBPS understands that while coke has a number of uses, it is
predominantly used in the production of iron and steel, so it is clear that the
provision of the input by the GOC at less than adequate remuneration would
mainly benefit enterprises engaged in the manufacture of iron and steel.

The GOC repeats the reasoning set out above in relation to the lack of specificity of

Programs 1 and 2 and repeats them in relation to Program 3.

Also, the GOC notes that such reasoning cannot lead to a conclusion that the
benefit alleged to have been provided under Program 3 is limited to or only benefits
the manufacturers of iron and steel. In fact, the GOC advised Customs as early as
during the pre-initiation consultation stage of its investigation that:

Primarily, coke is used in the production of iron and steel. Coke is also used:

(a) for the smelting of phosphate rock in the production of elemental
phosphorous;

(b) in the production of calcium carbide;

(d) in ferrochrome production;
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(e) in the production of manganese alloys;
(f) in producing soda ash;
(g) for making carbon electrodes.

Coke is also used as a domestic fuel. Coke may itself be used — instead of
being consumed — for conductive flooring, friction materials, foundry carbon
raiser, corrosion materials, reducing agents, and ceramic packing media

86 The GOC submits that Customs’ has not established that Program 3 is a “specific”
subsidy.
8 Conclusion and request

The decisions to which this application refers are reviewable decisions under Section 269Z27ZA
of the Act. Where references are made to Customs and its recommendations, it is those
recommendations which were accepted by the Minister and form part of those reviewable

decisions that the GOC seeks to have reviewed.
The GOC is an interested party in relation to the reviewable decisions.

The GOC’s application is in the approved form and has otherwise been lodged as required by
the Act.

We submit that the GOC'’s application is a sufficient statement setting out the GOC's reasons
for believing that the reviewable decisions are not the correct or preferable decisions, and that

there are reasonable grounds for that belief for the purposes of acceptance of its application
for review.

No information included in this application is considered to be confidential.
On behalf of the GOC, we respectfully request that the ADRP:

e undertake the review of the reviewable decisions as requested by this application
under Section 269ZZK of the Act; and

e recommend that the Minister revoke the reviewable decisions and substitute new

36
NON-CONFIDENTIAL



moulislegal

decisions to be specified by the ADRP on the bases:

» that there is not a situation in the coated steel market of China such that sales in
that market are not suitable for use in determining a price under Section 269TAC(1)
of the Act;

» that there are no grounds to consider that the financial records of Chinese coated
steel exporters did not reasonably reflect competitive market costs associated with

the production or manufacture of like goods; and

» that there are no grounds to consider that countervailable subsidies were conferred

on Chinese coated steel exporters under any of the alleged Programs 1, 2 and 3,.

Lodged for and on behalf of the Ministry of Commerce for the Government of People’s
Republic of China

Daniel Moulis
Principal

Moulis Legal

4 September 2013

37
NON-CONFIDENTIAL



o AR B H F

MINISTRY OF COMMERCE OF THE PEQFLE’S REPUBLIC OF CHINA
2, DONG CHANG’ AN STREET, BELING: CHINA 100731

22 February 2013

Mt John Bracic

Director, Operations 1

International Trade Remedies Branch

Australian Customs and Border Protection Service
Customs House

5 Constitution Avenue

Canberra ACT 2601

Australia

Dear Sir

Reinvestigation of certain findings- ACDN 2013/07
Certain Hollow Structural Sections exported from the Peaple's Republic of
China, Korea, Malaysia, Taiwan' and Thailand

A ntrnduciion

The Government of the People’s Republic of China (*GOC”), through this Ministry of
Commerce ("MOFCOM?”) has been a committed and cooperative party in this matter, at all
times. It participated fully and carefully during the original investigation into the alleged
dumping and subsidisation of hollow structural sections from China (“the original
investigation™) conducted by the Australian Customs and Border Protection Services
(“Australian Customs™) in this maner. The GOC aiso actively participated in the review by
the Trade Measures Review Officer (“TMRO™) of the Minisier’s decision, which was based

on the recommendations outlined in its repart of the ariginal investigation (“the Customs
Report”).?

! Under the framework of the WTO, the Reglo of Taiwan should be addressed as “Separate Custams

Territory of Tabwan, Penghu, Kinmen and Muisu (Chinese Taipei) ", or simply as “Chinsse Taipei™,
* Repart io the Minister No. 177~ Cerigin Hollow Structural Seetions Fxported from the People s
Republic of China, the Republic of Karea, Mulaysia, Tatwan and the Kingdons of Thailand (7 June 2013)
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The TMRO’s report of his review was published on 17 January 2013 (“the TMRO Reporr™).?
On the same day the Minister advised that he had accepted the recommendations of the
TMRO. The Minister directed Australian Customs to reinvestigate certain matters, as sct ot
in Australian Customs Dumping Notice 2013/07 (“the ACDN").

The GOC welcomes the apportunity to provide further comment on certain of those
directions and on the relevant reasoning contained in the TMRO Report. They ase the
directions to reinvestigate:

e the finding that there was a particuler sjtuation in the Chinese iron and stee] markst
such that sales in that market were not suitable for use in determining a normal value
under § 260TAC(L) of the Custams Act 1907 (“the Acy™),

» the finding that State-invested enterprises providing hot rolled coil stzel to HSS
producers under Program 20 are “public bodies™; and

e the finding that hot rolled coil supplied under “Pragram 20” was pravided for less
than adequate remuneration.

The GOC’s comments are based on the information and conclusions 10 which the TMRO had
regard, being the information relied upon, and the conclusions drawn, by the Chief Executive
Officer of Australian Custoras (“the CEO™) when reporting 1o the Minister at the conclusion
of the original investigation. This is because, according 1o Section 2692Z1(2){a)(i) of the Act,
in conducting the reinvestigation the CEQ must onty have regard to the information and

concinsions to which the TMRO was permitied ta have regard and must not consider any new
mfarmation or conclusions.

B Finding in relation to “particular market situation®
Atpage 42 of the Customs Report, the fallowing is said:

After having regard to all relevant information, Customs and Border Proteetion finds
that there was a situation in the Chinese HSS market during the investigation period

such that sales in that market are not suivable for wse in determining normal value
under 5.2697T4C(1).

The TMRQ disagreed, saying in his Repori:

Having regard to the torality of the evidence and submissions made, 1 consider that
the evidence currently available to me fails ta syfficiently establish that the policies
and plavs of the Government of China are being implemented und enforced in such o
manner as wowld support the market situation finding...

: Decision of the Trade Measures Review Officer — Review of Devisions lo Publisk &« Dumping Duty

Notice and a Couniervailing Duty Notice Concerning Certain Hollow Structural Sections Exported to Awsivallo
Jrom the People's Republic of Ching, the Republic of Korea, Malaysia and Taiwan (14 December 2012)
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1 therefore recommend ihat the Minisier direct the CEQ of Cusioms to reinvestigate
the market assessment that formed the basiy of the market situation finding.

The GOC is mindful of the other comments and analysis made by the TMRO in relation 1o
the particular market situation issue. Before addressing those other comme_nts, we note z:pat,
in coming to this conclusion, the TMRO firstly examined the question of “what is a particular
market silaation™ for the purpose of this investigation —ie, under the relevant provision of the
Act,

A “particular market simation” finding can only be made carrectly and validly if the decision
maker undsrstands what finding he is making and is required to make under the law. Neither
the Minister nor the CEO has the discretion make a “particular market situation” finding
outside the scope of that concept. A misinterpretation of the concept — including by way of
reliance on flawed policy - will lead to a flawed finding

During both the original investigation and the TMRO review process, we expressed our
concerns that there seemed 1o be 2 misunderstanding on Australian Customs’ part as to the
meaning of “particular market situation™ under the Act, and of the legal tests involved in
making such a finding.

In the GOC’s submission | m response to the Statement of Essential Facts issued in the ongma!
investigation (“the SEF”),* we said:

Australion Custonis’ assessment of g particular market situation must conform o
Ausiralia’s international obligations, speclfically those that ii has assumed within the
WIO framewark. The SEF does not apply a proper or recognised test to establish the
existence af a siruation in which sales of HSS did not permit a determination of
normal value in the meaning of Article 2.2 and a proper comparison within the
meaning of Article 2.4 of the WIO Anti-Dumping Agreement (“the AD Agreement”).
Nor does it conform with the requiremenys of Section 269TAC(2){a)(ii} of the Act,
which is asserred to be the Australian legal provision which implements the rights of
WTO Members in relation to a “particular marke! situation” under the AD
Agreement.

11 is unclear exactly what lest has been applied 1o establish that a particular market
situation exists. As noted above dusiralian Customs scems to believe it Is sufficient lo
establish that prices of HSS in the Chinese market are not substantially the same as
they would have been withow GOC influence.

Further, in the GOC’s submission to the TMRO, we noted that:

A "particular market situation” under Article 2.1 of the WTO Anti-Dumping
Agreemeni”® (“the AD Agreement”) can only be invoked in extreme cases. This fest
goes to the identificarion of whether there are fransactions which are properly

+ Letter from Moulis Legal to Customs dated 16 May 2012, entitled GO submission in response io
SEF 177 (“GOC SEF Submission™), at page 2.

Agreement on Implemeniation of Article Vi of the General Agreement on Tariffe and Teade 1904,
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recoguisable as “sales” in the domestic marker such that they can be “compared” o
vsales " in the export markel, Serious interventions in markeis, such that the
conditions of competition do not operate to permit “sales” 1o iake place — which In
rurn means thal “prices” are not generated by those conditions — can constitute a
“particular marker situation”. This is roundly acknawledged amongst WIT0 Members,
and by the available Australian legal and administrative precedent {prior to that

expounded by the Report).

The TMRO Report went to great length 1o examine the appropriate meaning of “particular
market situation” under the Act. The TMRQ potes that the particular market situation finding
relies on Section 269TAC(2)(3)(i) of the Act, which provides as follows:

Subject ta this section, where the Minister:
fa) is satisfied thar:

(i} because of the absence, or low volume, of sales of like goods in the
market of the country of export that would be velevant for the purpose of
determining a price under subsection (1); or

(it because the situation in the markel of the country of export is such that
sales in that markel are not suitable for use in determining a price under
suhsectian (1),

the normal value of goods exported to Australia cannot be ascertained under
subsection (1); or

@ [.]
the normal value of the goods for the purposes of this Part is:
[

The TMRO funther notes that there is no defininion of “situation in the market" or “criteria
by reference io which sales may be rendered ‘not suitable’ for use in determining a normal
value because of a situation in the marker”. However, the TMRO was able to find appropriate
interpretations of the “situation in the market” and “nat suitable™ - which are the key
elements of a “particular market situation” finding in the context of Section 260TAC(2)(a)()
- by reference 1o statutory interpretarion rules, the relevant WTO Agreement, and judgements
in relevant Federa] Court cases where the court was required to interpret and o consider what
constitutes a “particular market situation”,

In particular, the TMRO Report notes that Section 269TAC(2)(a)(ii) was considered by the
Federal Court of Australia in Enichem Anic Srl v Anti -Dumping Awthority® (“Enichem Anic™)
and Hyster Australia Pty Lidv Anti-Dumping duthority (No 2)7 (“Hyster”). In both cases, the

j Enichem Anic Sri'v Anti-Dumping Authoriiy (19921 30 FCR 438.
Hyster Ausiralia Pry Eid v Anti-Dumping Authoriy {(Ne 2) (1893} 40 FCR 364
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‘Federal Court found that a “particular market sitaation’ may arise for the purposes of Section
2TOTAC(2)a)ii) where there is some factar which “so disrors[s] the marke! that arms length
transactions made in the ordinary course of made are rendered wnsuitable 16 give true
normal value in the country of export ™.

Having considered Federal Court cases in relation to this issue, the TMRO concluded that:

The above analysis indicates that there musy be o degree of distortion tn the market
that renders arms lengih ransactions in the ordinary course of irade unsuitable to
give a true normal value, but that this unsuitability will not necessarily be brought
about by any factor that simply depresses or inflates domesiic prices.

We note that in the report of a separale TMRO review (of the decision by the CEO to
terminate that part of the original investigation involving the allegation of a “paniculas
wmarket situation” in relation to HSS expontad from Thailand),? the TMRO noted that the legal
test of an unsuitahility of sales in a market upder Section 260TAC(2)(a)(ii) of the Act:

.. reguires a determination of the guestion whether ‘there is some factor which so
distorts the market thar arms length tronsactions made in the ordipary course of trade
gre rendered unsuitable 10 give the Irue normal vaiue in the country of
export®{emphasis added) [foomote omivned]

The TMRO referred to Enichem Anic in support of this proposition. At paragraph 21 of the
same report, the TMRO states:

However, as noted above, the fundamenial isswe Jor determingtion is whether the
mechanism (wherever it may be) so distorts the situation in the market that arms
length transactions made in the ordinary caurse of trade are rendered unsuitable 1o
give the true normal valie. In my view, the mere existence of governmeni involvemeni
in the market does not automaticully engage paragraph 269TAC(2)(a)(ii), because
such invelvement or consral does not vecessarily disiort the market lo the extent tha
the domestic prices are made unsuitable Jor use under s 269TAC(1).

In the result, the TMRO determined such a distoriion was not present and that the CEQ was
carrect in finding thai the situation in the Thai market (whether it derived from priee
monitaring, an actual price ceiling or a de facio price ceiling) did not make it unsuitable to
determine the normal value of HSS by reference ta the price paid for HSS in the ordinary
cougse of trade in Thailand in arms length wansactions.

The GOC submnits again, as we did in our submissian to the TMRO, that there is no factor (fo
paraphrase Hill | in Enichem Anic) which so distorted the market that arms-length

B Decision of the Trade Measwres Review Officer — Review of a Termination Decision 177 Concerning

Certain Hollow Structural Section Exporied to Ausiratia from Thattand (31 Augwst 2012},
1hid, para 17
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transactions of HSS mads in the ordinary caurse of trade could be said 1o have been rendered
unsuitable for the purposes of nermal value determination of the HSS in China."

The TMRO went on 1o provide some hypothetical examples to demonsirate what can and
cannot establish s “particular market situation™

350. 1do not believe that it is possible 1o suggest any definitive test of what more wonld
be reguired. Nevertheless, some hypothetical examples may be useful.

60. So, for example, where an exireme weather event greatly reduced the supply of a
primary product with a consequential significant increase in both domestic and export
prices, this world not, in my view, give rise ta @ markel situation that rendered the
abnormally high domestic prices wnswitable Jor comparison with the equally affected
export price. However, if'the export sales were covered by forward contracts al a sel
price reflective of normal production ievels, the increase in domestic prices resulling
Jrom that weather event during the investigation period may well be syfficient to bring
about a marke: situation fhat rendered the damestic prices unsuiiabie for use in
assessing whether or not sales at usual export prices invelved dumping.

6. Government regulation of business provides another example of a factor which
may affect pricing. The Imposition, for example, of strict environmental controls on
producis for sale on the domestic market over and above those imposed in the
importing counrry may clearly inflate domestic prices to a point where it wowld be
inappropriate to conclude that export sales at a lesser price that reasonably reflecied
the less onerous controls invalved dumping.

62. Conversely, a government subsidy In the couniry of export for goods seld on the
domestic market but nat gqpplicable to goods for export, may render a domestic price
unsuitable for comparison with the export price for the purpose of ascertaining
whether there is dumping. There may be factors other than the payment of the subsidy
that mean thai the expor: price is less than what the domestic price would he, but for
the paymeni of the subsidy.

These examples clearly demonstrate that the ultimate question in determining whether a
“particular market situation™ exists in the context of an anti-dumping investigation:

* is not whether there is any gaverment influence in the market — or indeed whether

there is 3 government at all;

is also not whether there is any “distortion™ in that market which wanld result in a
market different from a marker without such “distoriion™

is also not whether the prices of product concernied on that domestic market of the
country of expost are higher or lower than the domestic price of a third country,

I

See |enter from Government of China 1o the TMRO, dated 11 Oeraber 2012 ("GOC TMRO

submission'™), page 12
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Rather, the correct question to ask is whether the situatian of the domestic markef for the.
goods cancerned is so distorted such that the pricey in that marker cannot be used a3 a point
of comparison 1o the prices of export sales in order to determine if dumping has oceurred.

As the examples provided by the TMRO indicate, 2 partieular market situation can m.ﬂy be
found — regardless of the cause of such situation or distortion — when the “situation” in the
domestic market of the goods under consideration has a very different effect on the domestic
sales as opposed to the expori sgles of the goads under consideration. The law, and the
examples provided by the TMRO, indicate that the effect or impact must be so significant
such as 1o render the comparison berween the domestic sales and export sales unsuitable. As
the first example providad by the TMRO indicates, where the “situation” equally affects both
the domestic sales and the export sales, the “situation” cannot be said to be a “particular
market situation” in the context of Secrion 2690TAC(2)(a)(§i). This is because the factor said
to be the relevant “distortion” daes not differently affeet the domestic sales when compared
to the export sales of the poods concemed.

The TMRQ’s finding in this regard confoyms tc the GOC’s long standing position on this
issue — which is thas a particular market sitsation requires a comparative difference between
markets.'’ At that time, Australian Customs responded 1o MOFCOM’s position by saying the
following:

Customs and Border Protection agrees that an examination of a particular market
situation is focused on whether g factor exists in the couniry of export that has
materially distoried domestic selling prices such that those prices c4nnol be
considered 1o have been sei under compeiitive conditions. However, it does rot agree
with the view that before determining that a particular market situation exisis, it is
réquired to further establish the extent 1o which thal facior has also impacted on
domestic and export sales differently 1o permit a proper comparison.’

The GOC considers that the TMRO's considered legal explanation of the definition of a

“particular market situation” ~ which we have fully and faithfuily explained sbove - is correct,

The GOC submits that it must now be adopted by Anstralian Customs in this reinvestigation,

- and when making future determinations conesrning that concept.

Furthermore, even the 1est that Ausiralian Customs advised the GOC it would apply —
“whether a factor exists in the couniry of export that has materially distorted domestic seliing
prices such (hat those prices cannot be considered 10 have begn set under competitive
conditions - appears to be significantly different 1o the test applied in the original
investigation, which was either:

that prices of HSS in the Chinese markei are noi substantially the same (likely (o be
artificially Iow), as they wauld have been without the examined GOC influence...;

n See letter from MOFCOM 10 Customs dated 23 January 2009, entitled “Drafl revised Dumping

Memial and diseussion paper regarding anti-dumping applicalions claiming exisrence of a parsicular markes
situation”.
? Cusioms Assessment of Submissions regarding Exposure Drafi Dumping Manual, page 7.
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af,

[that] Government of China (GOC) has significantly influenced the Chinese iron and
steel industry. and this influence is likely ta have materially distorted competitive
conditions and affected supply in thal indusiry.

As the TMRO Report states, those considerations, if applied alone, are insufficient
justifications for the making of s “particular market situation” finding. Section
269TAC(2)()(1) and Regulation 180(2) do not require Australian Customs to make a finding
as 1o whether the domestic market of the gonds under consideration in the country of export
is frec from any gavernment influence, nor do they require Australian Customs 1o make a
finding as to whether the competitive conditions in that market are “distoried™ by government
or non-government influences. A finding that governsment influence “is likely to have
maierially distorted competitive conditions” in a market merely acknowledges that a

" government does exist in the country in which the market operates, and that the competitive
condition of that market is different from the competitive condition of a market in another
country which has different government influence, or of g perfect market (in pure economic
terms). A particular market situation finding cannot be supported in that way. Instead, it
requires a finding that the situation in the domestic market of the goods concermed in the
country of expart is so distorted that the domestic sales of the goods concemed in that marker
are rendered unsuitable for the purpose of determining a normal valye for the goods which
can then be compared to the export prices of the goods.

The GOC submits that if the correct test is appiied in the reinvestigation, it rust be found that
there is no particular marker situation in the Chinese H8S market. The TMRO correctly
peinted ont in his Report that a particular marker situation dees not exist simply because of:

= the exercise of regulatory controls that are within the scope of ordinary government
functions; or

« the making of government policies encowraging or exhorting market participants to
act in & certain way or 1o achieve a ceriain resnlt, such as 1o improve business
efficiency, rationalisation or environmentally-friendly operations.'

The effects snch government actions have on costs or prices do nof necessarily render
domestic sales unsuiiable for detepmining normal value.

Purther, the TMRO Report states:

86. Equally, however, it is clear that government intervention in a market bevond this
usual level can concetvably distort the workings of an ardinary market economy to
swuch q degree as to creare a market situation that renders domestic sales unsuiiable
Jor derermining normal values. Perhaps the classic exumple wowld be Government
provision of free ar subsidised raw maierials, meganing that the industry was able o
operate at less than whar would otherwise be fully commercially determined prices.

13

TMRO Repart, paras 83 1o BS
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&7. The quesiion here is whether or nol there is sufficient evidence of sufficiently
distorting imervention by the Gavernment of China.

These two paragraphs must he read in the context of the preceding discussions and the
definition of “particular marker situation” as was outlined carefully and in desail by the
TMRO in the previous text of his Repors. The TMRO's view that significant government
intervention an in some circumstances resuli in a particular market sitvarion is predicated by
that intervention being distortive to the degree that sales on the domestic market are
unsuitable 10 be used as the basis of 2 normal value for comparison with the export price. The
question is not whether there is any government intervention in the market, or whether there
is any savernment influence on the market, Finding a “particular market situation” is ubout
spolting a significant factor which distorts the sales on the domestic market to such an extent
that they are not suitable for comparison with the export sales,

_ In pariicular, the GOC dozs not accept that any input used in the praduction of HSS in China

is “artificially low™. Notwithstanding that, an input price that is the same for goods sold
domestically as it is for exported goods is not a factor which would affect the comparison of
domestic sales and export sales at all.

Findings made for each element of a “particular market situation” determination must be
bamne out by sufficient evidence. Suspicion alone is not an adequate basis for a marker
situation finding. This of course is not a special requirement applicable only to a “particular
market situation”. It is a general requirement, applicable 1o the making of any administrative
decision.

We now tumn to consider the TMRO's analysis of specific aspecis of Austyalian Customs’
“particular market simation” finding. The TMRO's analysis provides a good reference for the
reinvestigation of this issue by Aunstralian Customs.

In his Report, the TMRO considered each of the factors Ausiralian Customs regarded as
providing evidence of distorting intervention by the GOC:

1 Chinese export tariffs on coke'?
The TMRO found thar:

there is no data available aboul the impact of the expart duty on the demestic

price of coke, and therefore the impact on the domestic HSS marker cannot at
this time be ascertained.”

this export tarif] policy is motivared by enviranmenial concerns... filhe
development of policies and legislaiion for the purpose of environmenial

" The TMRO Report refers to “coke and coking coal™ [underlining supplied). However in its canclusions,

Australiqn Customs did not suggest that measurés in relation to coking coal were Televant 10 its particular
market situation anzlysis, Se¢ Customs Repon, page 132,
3 TMRO Report, para 97
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protection is the proper function of government and i engaged in by oli
maodern governments.'s

.the lack of evidence abous the impact of the lariffs on HSS prices Itself rells
against a finding that the domestic sales wauld thereby be rendered
“unsuitable "."!

Further, the TMRO noted that the WTO Panel and Appellate Body decisions in
D8394, DS395 and DS398 coneem whether the subject export duty and export quoid
measures were in compliance with China’s obligations under our WTO Accession
Protocol, and that these decisions do not assist in the consideration of a market
situation finding.'®

The GOC 1akes note of the TMRO's findings and observations and requests that
Australian Customs take them inlo account in its reinvestigation.

Mareover, there is ne fact on record supperting that the GOC has any industrial or
trade measure specifically designed for the coking coa!, therefore, the Customs’
findings regarding fo coking coal is baseless, and should be carrected properly.

The occurrence of mergers and acquisitions within the Chinese iron and sieel
industry

In relation to this factor, the TMRC Report states:

it is clear thai mergers and aoyuisitions have occurred in the Chinese iron and
steel industry, and these would appear 10 be consistent with the policies for
that industry ernciated by the Government of China. However, Customs was
[no1] able ro provide 10 me any evidence thar these had occurred either
because af those policies or by reasan of their enfarcemeni by the govermment.
They may equally have occurred simply Because the velevani marke!
participants judged them to be in their best commercial interests.”

The GOC agrees with this finding. Further, we reiterate that our indusuial and macro-
economic policies are aspirational in pature. Chinese enterprises choose 1o act in their
own commercial interests - whether this 33 in line with or is contrary to GOC policies.
The occurrence of non-occurrence of a merger or of an acquisition in the Chinese HSS
or the Chinese iron and stee industries is not cansed by “gavernment distortion™ for
the purposes of a market situation finding,

Further, we do not know how it conld be said that any such merger and acquisition
activity - whether or not “enforced” by the GOC — would render domaestic sales of
HSS$ unsuitable for comparing with expon sales.

TMRO Report, para 100
TMRO Repars, para 100
TMRO Report, para 99

TMRO Report, para 10}
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3 Alleged supply of hot rolled coil steel to HSS producers at subsidised priees, and
lower HRC priees in China than in other countries under investigation

In this regard, the TMRO Report states:

While Custams found Program 20 ro be a countervailuble subsidy thaf
involved the supply of HRC ai less than adequaite remuneration, as discussed
below I consider this finding to b incorrect. Effectively, Customs’ finding
amounts 1o vo more than abservation of the fac! that HRC prices in China are
lower than in other countries. But without any evidence that this result has
been cqused by government action, that observation by itself cannol in my
view justify ¢ ‘market situgtion’ finding. There may be multipie explanations
for such an outcome that may be equally consistent with the operation of an
undistoried market econamy. The fact that the Government of Ching hay
invesied in and may even wholly own HRC suppliers does not demensirare
gavernment market distortion in the absence of evidence that, for example,
thase HRC suppliers are selling ar a less than commsrcial raie of return by
government direction or are being subsidised by the Government to do so. 20

The GOC agrees with the TMRO s statement that “Customs ' finding amounis ta no
more than observation of the faer that HRC prices in China are lower than in other
countries ", In this investigation by Australian Customs, and in investigations since
then, Austratian Customs has used the ohservatien that the prices of goods in China
are lower than in other countries as the basis for:

+ the Chinese market being afflicted by a “particular market situalion™;
» prices being artificially low;
s financial records not being reasanably reflective of competitive market costs;

* enterprises heing provided with raw materials at “less than sdequate
remuneration”.

The GOC takes note of the TMRO's comment that the simple abservatian of lower
Prices does nat allow these prejudicial conclusions to be ammived at against the GOC
and against Chinese exporters. The GOC urges Australian Customs not to misapply
the stafutory tests, and to canduct a praper and objective consideration of the evidence
whern making its findings in the reinvestigarion.

q Comments made by market participants ahout GOC policies and the acticas of
other market participants

Tn the Customs Report, Australian Custams considered that public comments made by
certain enterprises (in particular, by “General Stee] Holding™) constituted evidence

» TMRO Report, para 102

NGN- CONFIDENTIAL
11



supporting a finding of a “particular market situation” in the Chinese HSS market. In
this regard, the TMRQ said:

..while marke; participants have indeed made commeris abeul those
Government of China policies, they have in my view done so in equivocal
rerms. They may equally be consistent with a mere ¢xpression of fact that a
marker participant has acred in a manner consistent with governmeni policy in
exercise of its own commercial judgement, or in recognition that the
Government of Ching {Tike any other government) covld potentially legislate
ra enforce a policy that is nol yer rsnﬂ:m:r.sabal'ne?.Zt

The GOC agrees with the TMROs ohservation above, Further, we refer to owr
comments regarding the use of General Stee] Holdings information by Australian
Customs,” and respectfully request that Australian Customs bases its
recommendations to the Minister in the reinvestigation on a fair and objective
consideration of the information available to it,

Lastly on the topic of the “particular market simation” finding, the GOC notes that the
ditection in relation to the reinvestigation of the finding makes reference 10 the “iron and
steel market” jnstead of the “HSS market”. The GQC considers that the reinvestigation must
he confined o considering whether there is a particular market sitwation in the Chiness HSS
market, being the market for the goads which are actually under consideration in this
investigation.

A “particular market situation” finding relares only to the domestic market of the goods
subject to the investigation. Further, it has never been claimed that a partienlar market
situation exists In the “iron and stec] market”, Australian Customs did not initiate an
investigation in relation 1o a “particular markes situation” in the “iron and steel market”.
There is no definable “iron and stee! market” in China,

The GOC believes that the confusion on this point — and an explanation for the TMRO’s
phrasing of his recommendation - atises from the approach adopted towards this issus in the
Customs Report. In the Customs Report, the “iron and steel indusiry” appears to have been
used as a proxy for the HSS market, or at least it was assumed that the HSS market would be
affected in the same way by broad government policies thar relate to the “iron and steel
ndustry”. The TMRO’s formulation of his recommendation simply identifies thar Australian
Customs finding related 1o the “iron and stee) industry”, when it should have related o a
markel. The GOC requests thal Australian Customs re-orient its analysis so that it
consideration of a “particular market simation” relates 1o the market for HSS — the gaods
under consideration.

C Finding in relation te State-invested enterprises as “public bodies®

= TMRO Report, para 1068
@ GOC SEF Submisslon, at page 7
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The TMRO considered this finding in his assessment of the subsidy refetred to as “Program
20" in the Customs Report. In that Report, Australian Cusiorns found that State-invested
enterprises that supplied hot-rolled steel (*HRS™) were “public bodies” for the purposes of
Section 269T of the Act.

Sitnilar to the approach adapted in reviewing the “particulat market sitation™ finding, the
TMRO started his analysis by examining the definition of “public body™ in the context of
Section 269T. The GOC welcomes this approach — ie an investigating authority shonld
always work out, as a first step, the legal meaning ofthe key element of the finding it is
required o make, and the tests that it needs to apply in arriving at a finding on that key
element.

The TMRO notes that there is no legislarive definition of “public body™ in the Act. Section
260T"s definition is the Australian implementation of Article 1.1 of the SCM Agreement.
Thus the TMRO noted that WTO Appellate Body jurisprudence bearing on the meaning of
“nublic body™ can be used to determine what a “public body™ is, and what is required when
determining whether a private entity is such a body. In the ariginal investigation Australian
Customs also referred 1o Appellate Body discussion of this issu¢ as a formt of guidance in
making its determination.

The TMRO notes that the Appellate Body said this - in DS379% - about the meaning of
“public body™

We see the concept of "public body" ac sharing certain atiributes with the concept of
"sovernment”. A public bady [...] must be an entity that passesses, exercises or s
vexled with governmental authority.

In relation to government authority, the TMRO considered that the Appellate Body in D§379
was right in simmarising the namre of government function and authority as being concerns
with the power to control, compel, direct or command private bodies and persons.

Having ascertained the meaning of the term “public body™, the TMRO then considered each
of the three tests applied in the Customs Report for the purpose of determining whether an
entity — in our case, a Staic-invested enterprise - is a public body. Those tests were:

+ whether a statute or legal instrument expressly vests poverument authority in the
entity concemed;

« whether the entity concerned is in fact exercising governmental fnctions, serving as
evidence that the entity possesses or has been vested with governmental authority;

»  whether the gavernment exereises meaningfu] contro) aver the entity, and the entity's
conduct serves as evidence that it possesses governmental authority and exercises that
authority in the performance of governmental functions.

“ Appellate Body report in {nired Staies ~ Definitive Anti-Dumping and Couniervailing Duties on

Cerrain Praoducts from Ching, (WT/PS379/AR/R)
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In relation to the first of these tests, the TMRO considered that Ausiralian Customs was
carrect in acknowledging that there was no evidence of any legal insirument expressly
vesting government functions and authority in any Chinsse HRS producer.

The TMRO went on to find that Australian Customs had no basis to conclude that the second
or third tests were met. In this regard, the TMRO said thai:

s actively 1aking steps to comply with govemment palicy and/or regulation does not
equate 1o the exercise of government funclions or authonty,

« the essential element of government function ot authority is the exercise of 4 power of
government aver & third person;

¢ Scction 36 of the Law on State-owned Assels of Enterprises falls short of establishing
that State-invested HRS producers are invested with the pawer 10 conirol, compel,
direct or command private bodies and persens — the essential element of government
function; ‘

s it was not necessary to determing whether or not the GOC exercises meaningful
control over State-invested HRC producers, as the evidence failed to establish that the
enterprises are exercising governmeny autharity

These findings are consistent with the GOC's consistent and persistent position that:

Siare-invested enterprisesin Ghing are-vot public-bodies. They.are nos exprassly.. oo
F

vested with government authority, and they do not exercise government awthoriry.
They are neither “contralled” nor “meaningfilly coniralled” by the GOC. Stafe-
invested enterprises do not have a punitive, commanding, ar directive power aver any
citizens, or over any other entities. They are commercial entities operating under the
very many commercial laws thar we have enacted jor the free-running of our
economy.*

The GOC notes that this is now the second time that the TMRO has overruled Australian
Customs’ finding that Chinese SIEs are public bodies for the purpose of Section 2697, The
GOC considers that to the extent that any confusion reparding this issue had not been
resalved before now, that it now has been.

Anstralian Customs is requested by the GOC to cease labelling Chipese 8{Es as “public

bodies”. The GOC trusts that a proper, objective and unbiased assessment hy Australian
Customs witl now cencliude that Chinese SIEs are not bodies of that nalure.

D Finding in relation to HRS supplied at “less than adequate remuneration”

In the Customs Report, Australian Customs concluded that the HRS supplied by Chinese
SIEs to HSS producers was provided for “less than adequate remunerarion”. This was done

# GOC TMRO submission, pages 17 and 18.
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by reference to a “benchmark” price for HRS based on data oblained from Korean, Malaysian
and Taiwanese producers of HSS.

The GOC said the following in its submission in response to the SEF:

The GOC considers that Australian Cusioms ' view of the WTO Appellaie Body's
repori in DS257! ay indicating that the material factor for using a benchmark is that
“private prices are unsuitable due to marker disiortion, not the reasons for this
distortion” is incorrect. The GOC submits thal there is no legal right 1o use an
external benchmark under WTO or Australian law, either at all or in the
gircumstances of this case.

4 United States — Final Countervaifing Dty Determinalion with Respect Io Certain Softwood
Lumker fram Canada

- Bection 269 TACC(5) of the Act clearly provides:

" Fur the purposes of paragraphs (4)(d) and (), the adequacy of remuneration in
relation lo goods or services is 10 be deiermined having regard 1o prevailing markel
conditlons for ltke goods or services in the country where those goods or services are
provided or purchased

Having considerad the meaning of “remuneration” in the Macquarie Dictionary, the TMRO
considered that:

In my view, when given its ardinary English meaning s 269TACCH)(d) requires u
defermination of the question whether Chinese producers provided HRC 1o exporiers
af HSS for less than adequate recompense or reward Jor ihe costs, work or trouble
incurred by them in their producrion of HRC ...

I consider that the term ‘adequare remuneration’ in s 268TACC(4)(d) requires an
assessment of the adequacy of the return on investment. This requires a comparison
berween the cost 1o make und sell and the price of sale of the goods. The comparison
may take account of price, quality, availability, markeiability, transporiation and
pther conditions of purchase or sale in assessing the adequacy of the difference
berween cost and price.

Because regard must be had to the prevailing conditions in the domestic market, i
would also be appraprime lo consider 'the prices at which the same or similar goods
are sold by privare suppliers in arm's length transactions in fthe couniry of provision'
in ovder to obiain 'un appropriate measure of the adequacy of remuneration’ {see
paragraph 269 above). This simply means that adequacy of remunerdation must be
determined in the pavticular marker contexi. But this is very different from an
assessment of the difference between actual prices and prices that might apply in a
notional competitive market unrelated to the prevailing conditions in the domestiz
marke!.
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Accordinaly, the TMRO found that there was no evidence that the sale pnces of HRC by the
SIEs led to “less than adequate remuneration”.

In so far as the TMRO’s views reinforce the proposition that the question of “adequate
remuneration” relates 1o adequate remuneration in the country of provision of the alleged
subsjdy, the GOC endorses the views of the TMRO.

E The GOC’s participation in the original investigation

After assessing each of the factors and key “evidence” relied on by Australian Customs in
making its “particular market siuation” finding, the TMRO concluded that the evidence
available failed to support that finding. As explained at length in B ahove, the GOC supports

. this conclusion. However, the GOC is concerned to note certain comments in the TMRO
Report relating to the GOC’s participation in the original investigation on the topic of
“particular market situation, The GOC is concerned that some of these comments may reflect
some misundesstanding on the part of the TMRO as to the GOC’s participation in the original
investigation, and the interchanges that took place between the GOC and Australian Customs
during that long and exhaustive process. The GOC would now like to take this opporunity 10
jdentify those comments in the TMRO Report and 1o respond 10 them.

The TMRO states In his Report that Australian Customs may have had a reasonable cause ©
suspeet that the GOC was intervening in the iron and stee} market. The TMRO opined that:

[t]hat suspicion may have been further encouraged By the actians of the Goverament
of China in the manner of its participation in Customs’ investigation. Customs reporis
that, in many insiances, the Government of China declined ta provide Customs wilh
information of relevance sought or pravided information thal was not adequate,
Indeed, in its submission 10 me, the Government of China did not overtly and
uneguivacaily address the key issue, but focussed instead on forensic aspects. 2

The GOC rejects this accusation. We da not understand how it can be levelled against us, The
statement lacks objectivity. Therefore, the GOC choases to treat this statement as being the
result of either a misunderstanding on the part of the TMRO, or the receipt by the TMRO of
criticisms from third pasties which are not on the publu: record and which the GOC has never
had an opportunity 1o address.

The GOC 1s not aware of the alleged “many instances”. On the contrary, the GQC provided
full cooperation to Australian Customs for the purposes of the original investigation. The
GOC provided:

» 253 pages of responses to the questions in the Government Questionnaire,
accompanied by 224 attachments;

= TMRO Report, para 93
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» 64 pages of responses to the questions in the Supplementary Government
Questionnaire Response, accompanied by 47 aftachmems;

s 95 pages of responses 1o the questions in the Second Supplementary Government
(Questionnaire Response, accompanied by 12 attachments;

s 17 pages of additional submissions in relation to the preliminary affirmative
determination and provisional measures;

» eight pages of submissians in response to the SEF; and

¢ mmmerous other letiers, emails and other communications in relation 1o the
investigation in general.

During the original investigation, Ausiralian Customs did not suggest to the GOC that it was
being non-cooperative. Supplementary questions were rautinely asked of the GQC, and the
GOC responded 10 those as well. At the end of that information gathering process Ausiralian
Customs advised the GQC that no verification of the information provided was necessary or
warranted. We indicated vo Australian Customs that we accepied this comment in a positive
way, as indicating that our responses were adequate and did not require verification, and not
in & pejorative way. The GOC offered Australian Customs whatever further advice and
clarification that might be required.

Inall respects the GOC acted to the best of its ability during the investigation. Necessary
information was provided within the times allowed by Australian Customs. The GOC
facilitated Australian Customs inquiries. None of our information was “not accepted”, and we
were not advised of any rejection of our information. None of our explanations were said to
be unsatisfactory, except where supplemesntal guestions were raised. These supplemental
questions, and any other deficiencies in information, were carefully addressed by the GOC
when they were raised by Australian Customs. The published determination did not suggest
that any of the GOC’s information had been rejected.

We acted 10 the best of our ability at all times in nrder to provide the information that was
requested by Australian Customs. Any anempt by Australian Customs fo now exclude
information provided, or to suggest that the GOC impeded the investigation, would be a
serious breach of good faith, of duc process, and of the WTO Agreements pursuant to which
the original investigation was meant to have been condueted. To act on such aspersions naw
to the detriment of the GOC — after the final decision in the investigation and at a time when
no hew jnfarmation can be taken into account by your investigating authorities — would be
entirely untenable.

The GOC takes issue with the TMRO's suggestion that the GOC’s submission “did not
overtly and unequivocally address the key issue, but focnssed instead on forensic aspects™,
With respect, we have to say that (s is an absurd criticism of the GOC as an interested party
to the investigation. It is unclear what is meant by the use of the word “overtly”, and what the
TMRO thinks was actually required from the GOC.

NON-CONFIDENTIAL
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We wish to remind Australian Customs that we have at all times —at the cansultation stage,
during the original investigation, and in our submission fo the TMRO - unequivocally and
overtly addressed the “key issues™

» that there is no particular market situarion in the HSS (or even the wrongly alleged
“jron and steel industry/market™ in China;

« that participanis in those markets operate under competitive market conditions;

s that Chinese industrial and macro-economic policies relating 1o the iron and steel
industry are not “legally binding” — unless embodied in law, their contents are
aspirational in nature, signalling the government's vision of the future shape of the
industry;

v that State-invested enerprises in general, and those supplying HRS io [88 producers,
are noi public bodies; and

» that State-invested enterprises do not provide HRS 10 H8S producers at less than
adequale remuneration

The “suspicions” that Australian Customs might have had during the original investigation
were its own. Plainly, it is the investigating authority’s obligation 10 make findings based on
positive and sufficient evidence, rather than based on “suspicions”. It is not the obligation of
the GOC or of the Chinese exportars cancerned to *disprove” the allegations of a “particular
market situation™ or of a “Program 20” subsidy. Even if the GOC did focus on the “forensic
aspects™ of the investigation, it is because it is exactly thase aspects that it was asked to
coneentrate on. After all, it is the evidence that must be obtained and analysed by Australian
Customs, By satisfying those forensic requirements, the GOC was doing exactly what it was
supposed to be doing.

Also in this regard, the GOC notes the following comments in the TMRO Report:

93. The Government of China submilted 10 me thai there is no evidence that the
mandatory requirements of the policies are implemented or policed At the same time,
1 note that its submission does noi go so Jur as 10 expressly deny any measures {0
implement the policies by regional governmenis or other public authorities. In this
regard, the submission appears to be very carefully worded,

The GOC has consistently and repetitively advised that industrial policies are not mandatory
requirements imposed on enterprises. The GOC has nor qualified such staiement by reference
to central or regional governments.”® It is remarkable — and, again, out of character — for the
TMRO 1o criticise the GOC for not denying semething in our own unilaterally-provided
submission. Our submission was not in response to any raquest by the TMRO to confirm or
deny anything.

et}

For further details of the Government of China’s submission 10 the TMROQ regarding particular market
situation and the nature of the industrial policies, please refer 1o page 4 to 8 of the Government of China
submission to the TMRO.
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The GOC is nonplussed by the comments made by the TMRO which are underlined in the
following passage from his Report;

111 Having regard 1o the totality of the evidence and submissions made, I consider
that the evidence currenily available 1o me fails 1o sufficiently establish that the
puolicies and plans of the Governmes af China are being implemented and enforced in

Chinese domestic HSS market, | do nor knpw whether or not that |
because the Government of Ching did not provide all th 2 ial sought 1
1t by Customs. I simphy sen) thet the currently gvailable evidence is nol dggguaie (o
definitively establish a market situgtion finding. [underlining added]

It is not clear to the GOC what was the intended purpase of the underlined statement, and
again it is a statement which seems to be out of character for the TMRO 10 have made. It

certainly is a comment which is irrelevant as 1o the final autcame of his Report.”” There is
 evidence that proves that the GOC fixes prices of HS8 or of HRS, or that it forces SIEs 1o do
its bidding, or that it does anything else to manipulate its markets tn a non-commercial way —
because the GOC does not do thase things.

F Canclusion

In light of the TMRO Report, and of the explanation and commentary contained in this
submyission, and in the many other submissions and information responses that the GOC has
provided to Australian Customs, the GOC respectfully suhmits that Australian Customs must
base its recommendations ta the Minister in this reinvestigation on the following findings:

1 That there is no situation in the Chinese domestic market for HSS that renders
domestic sales unsuitable for the purpose of detepmining nonmnal vajue.

2 That the costs for HRS incurred by Chinese HSS producers are competitive market
coOsts.

That:

Lsd

{a)  Chinese State-invested HRS-producing enterprises are not public bodies; and

*® . The Gavernment of China notes that in its submission on the pubiic record of this refnvestigation dared

8 Febmiary 2013, the applicant suggests that the use of the word “definftively” means that the TMRO applied an
overly onerans test. This is incorrect, firsty because the investigation neaded to establish that a state of affairs
did exist {(and it did not), and secondly becanse the TMRO did nog say that 2 definitive finding was required. In
the context of the extracted paragraph, and in the context of the TMRO's discussian aboul the particular market
situation issue as a whole, it i3 clear that the TMRQ found that there was insufficient evidence 1o establish that
there was a particular market sicuation in the Chinese HSS market. The evidence that was on hand did nol
establish the kind of severe distortions which could be said 1o have affecied e comparison of the narmal vahue
derived from domestic sales with the price of expart sales. The use of word “definitively” on this one nocasion
serves only as a conwrast to the word “defMitely” in the preceding sentence. The first sentence af the paseage
correctly summarises the TMRO's views as expressed in the many pages of the Repart which precede it.
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(b}  evenif they were, there is no evidence that goods were provided by them 1o
HSS producers at less than adequate remuneration.

These ontcomes naturally flow from the findings of a review undertaken by a senior Jegal

officer of the Commonwealth with the responsibility of reviewing decisions of the Minister

and the recommendations of Australian Custorns on which they are basad.

The GOC requests that Australian Customs make an objective asssssment of these matters,
and as & result recommend 1o the Minister that Section 260TAC(1) can and should be used
for normal value determination; that the costs recorded in the financial records of our HSS
exporlers must be used for normal value determination; and that there is no “Program 207
subsidy.

Yours sincerely

u @ﬂm

Wi Dan

First Secretary

Bureau of Fair Trade for Imports & Exports
Ministry of Commerce, P.R.C.
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Canberra lelephone +61 2 5163 1000
G/2 Enndatella Circuil Facs mile +62 2 CL1G2 1200
Brindab# Ia Hus

< Fare Emanl nto@—cuhslejalon
Carterra International Airpert I
ACT 2603 Ausb el e

17 April 2013

Mr S Sharma

Manager, International Trade
International Trade Remedies Branch moulislegal
Australian Customs and Border Protection Service
Customs House

5 Constitution Avenue

Canberra commercial+international
Australian Capital Territory 2601

By email

Dear Sir

Certain coated steel - Statement of Essential Facts 190
Submission of the Government of the People’s Republic of China

We write on behalf of the Ministry of Commerce of the People's Republic of China (“the GOC") in relation
to Statement of Essential Facts 190, which was published on 18 March 2013 in this matter (“the SEF").

Particularly, the GOC wishes to voice its concerns regarding Appendix 1 — Assessment of a Particular
Market Situation, which outlined the findings that have led the Australian Customs and Border Protection
Service (“Customs”) to conclude - for the purposes of the SEF - that a particular market situation (“PMS")
existed in the Chinese markets for zinc galvanised and aluminium zinc coated steel (collectively “coated
steel”), such that the sales in those markets were unsuitable for deriving a price for the purpose of
comparison with export prices of Chinese exporters of coated steel.

The GOC is gravely disappointed with the SEF's conclusion regarding the existence of a PMS, and
wishes to state categorically and without reservation that such a conclusion is both factually and legally
incorrect. This submission explains the various legal, factual and economic shortcomings of that
conclusion.

If the contents of this submission are fully understood, the GOC would anticipate Customs’ acceptance of
the fact that no PMS exists, and that Customs will reverse the SEF's contrary conclusion when issuing its
final report to the Minister for Home Affairs (“the Minister”) in these investigations.

1 Misapplication of “particular market situation” law

At the opening of its response to the Government Questionnaire ("GQ"), the GOC expressed the view that
Customs’ request for the GOC to respond to the GQ must have been based on a material
misunderstanding of Australia's rights and obligations under Article 2.2 of the WTO Anti-Dumping
Agreement (“ADA"). The GOC went on to explain the appropriate interpretation and application of Article
2.2 of the ADA. Despite the GOC's response to the GQ and to the Supplementary Government
Questionnaire ("8GQ"), and despite its other submissions, the SEF construes and applies the PMS
concept in a manner that is inconsistent with the ADA and Australian law.

To reiterate, Article 2.1 of the ADA provides that the existence of dumping must be determined on the
basis of a comparison between home market and export prices. This is the primary rule, the only
exceptions to which are contained under Article 2.2 of the ADA. Relevantly, Article 2.2 provides an
exception to Article 2.1 where, because of the particular market situation in the domestic market of the
exporting country, such sales do not permit a proper comparison with sales on the export market.
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The important factor in this regard is not the existence of what could colloquially and broadly be referred
to as any “particutar situation in the market”. Rather it is the existence of a particular situation in the
demestic markst, of the kind of severity that the relevant precedent concerning the concept requires,
having an impact which does not permit a proper comparison of the sales on the domestic markst with
those on the export market. This interpretation is patently clear on the text of the ADA and is also
supported by the extracts of the Panel's judgement from EC — Impesition of anti-dumping duties on
imports of cotton yarn from Brazil (as set out in the GOC's response to the GQ).

This interpretation is reflected in the Australian implementation of Articles 2.1 and 2.2 of the ADA under
Section 289TAC of the Customs Acf 1907 ("the Act"). Specifically Section 269TAC(2)(a)(il) allows for the
use of a censtructed normal value where:

...the situation in the market of the country of export is such that sales in that market are not
suitable for use In delermining a price under subsection (1).

Section 269TAC(1) provides:

...the normal value of any goods exported fo Australia is the price paid or payable for like goods
sold in the ordinary course of trade for home cohsumption in the country of export in sales that
are arms length transactions by the exporter or, if like goods are nof so sold by the exporter, by
other sellers of ke goods.

Te activate Section 269TAC{2)(a)(i1), the situation in the market of the country of export must affect the
sales in that market In such a way that the prices of the exparter in those sales can no longer be used as
an appropriate comparator to the prices of the exporter in export sales. As an extension to this, itls dlear
that factors that affect both the domestic price and the export price cannot be considered to besuch a
situation, because they will cause no impediment to the price comparison. Thisis a distinet, and much
narrower, consideration than would be required if the Sactions called for a comparison of markets
generally,

itis also clear from the text of Sections 268TAC(1) and 282TAC(2)(a)(ii) that the relevart market is the
markeat from which the normal value would otherwise be derived under Section 268TAC(1): ig, the
camestic market for like goods. This was made explicit at paragraph 28 of Hill J's judgement in Re Hyster
Australia Pty Lirmited and Hyster Europe Limited v the Anti-Dumping Authority; the Minister of Smaif
Business, Construction and Customs and Clark Equipment Australia Pty Limited ("Re Hyster™)." At that
paragraph the iearned Judge said:

The question which is relevart, for the purposes of .269TAC(2)(a)(if), is whether, having regard
to the situation in the relevant market, there is something about the sale prices obtained in that
market which renders them "unsuitable” for use for tha purpose of determining “normal value”.
[underlining supplied]

Finally, it will not be any "situation” in the domestic market for like goods that triggers recourse to Section
269TAC(2)(a)(ii). The situation must render the sales of the exporter in that market unsuitable to derive a
price for comparisen with the exporter's export prices. According to Section 269TAC(2)(a)(ii} the situation
in the domestic market for like goods must be such that it renciers sales in that market unsuiable for use
in determini ng the normat value under Section 268TAC(1). Unsuitability in this context is not intended to
be sasily or randomly achieved. For example, sales are routinely non-comparable by reascn of factors
which are accommodated — in the dumping determination - by adjustment under Section 269TAC(8) of
the Act? Market differences giving rige tc such adjustments co not render the sales “unsuitable” for use in
determining a normal value.

There has been judicial discussicn of when a sale might be unsuitable, in terms of Section
289TAC(Z)(a)(ii). That discussion has indicated that the hurdle required to establish “unsuitability” is very
high indeed, and must be supported by strong evidence. For example, Hill J in Re Hyster explained that:

! [1993] FCA 36 {17 February 1993}

2 Re Enichem Anic SRL and Enimont Australia Pty Lid v the Anti-Dumping Authority and the Minister of Small
Business and Customs [1992] FCA 579, per Hill J at 37.
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Suffice it to be said here that the mere fact that an ofigopaly exists in the country of export,
which has led to higher prices and higher profit margins, does not of itself make the prices
prevailing in that country uhsuitable for use in determining the normal valug?

And:

The conclusion of the Authority that fmperfect market conditions are of themssives insufficient
grounds to ignore domestic prices is, in my view corract,’

Similarly, in La Doria Df Diodata Ferraiolil SPA v David Peter Beddall, Minister of Small Business,
Construction and Customs; Anti-Dumping Authority and ComptrollerGeneral of Customs (“La Doria”™)
Lee J explained that:

Whethar the domestic market in Italy is a market in the sense of a free trading market is not tha
question required fo be addressed under sub-para. 269TAC(2)(a)(ii). Depressing or inflating
factors affecting the price of goods sold in that market will not in themselves establish that there
is a sifuation in the markat that makes prices obtained in the markat unsuitable for use for the
purpose of sub-s. 269TAC(1).6

The Australian jurisprudence correctly interprets the ADA requirements. There is a very high bar that
needs to be satisfied 1o establish the existence of a market situation for the purpose of Sactian
269TAC(2){a)(il). This is understandabie, in that the Section refers to “unsuitability”, which carries with it
an axireme and absolute literal sense. In context, It also suggests an “extremity” in the situation claimed
to exist, because sales in one market are expacted to be comparable 1o sales in other markets,
regardless of the candifions in the markets themselves. Differences in prices caused by different market
conditions are of course what dumping is all about, and an investigating authority cannot simply “dismiss”
a domestic market because of its own particular attributes.

Where the Issue has been raised before Australian Courts, the only occasion on which a Court has been
satisfied that the situation claimed has caused the unsuitability required for recourse to be had to Section
260TAC(2)(a)(il) was when the payment of production aid to italian producers of canned tomatoss
“distorted domestic selling prices to the extent that canned tomatoes were baing consistently sold at
prices below the production and selling costs of the canners.””

Itis also clear that Section 2689TAC(2)(a)(il) must be read in line with, and applied in accordance with,
Article 2.2 of the ADA. Article 2.2 only applies where the situation only affects the sales of the like goods
in the domestic market. If the situation affects sales in bath markets then there is no need to rely on a
censtructed normal value, because the situation will not have a deletericus effect on the comparison that
is required to be made in working out whether there has been any dumping. Based on the text of Section
269TAC(2)(a)(ii), itis clear that it is to have the same rde, because Section 263TAC(Z)(a)(il) is only
concerned with situations that affect the suitability of the sales in the domestic market for determining the
price of the like goods. A relevant situation must make such sales unsuitadle for use as the normal value,
or io put it another way, unsuitable for being used as a comparator against the export price in order to
determine whether dumping has occurred. Again, a situation that affects both export prices and domestic
prices will not allow reliance on Section 269TAC(2)(a)(ii).

Initially, withaut commenting on the shortcomings of the PMS analysis, the GOC wishes to emphasise the
fallowing zoints:

s The alleged GOC influences on the Chinese ron and steel industry that the SEF claims have
created a PMS - “ariificially low prices” - would have an equal effect on the exporter's export
prices, in that goods sold domestically and those exported incur the same costs. Therefore,
prima facle, they ara not capable of rendering prices derived from the Chinese market for coated

ibid, at paragraph 29.

ibid, at paragraph 33.

[1993] FCA 288 (11 June 1993)

ibid, at paragraph 33,

Minister of Small Business, Construction and Cusfoms, Ant-Dumping Authority, Comptroiler-General of .
Customs v La Daria Di Diodata Ferraiolll SFPA [1994] FCA 904 (10 February 1994) at paragraph 38.

- ®m o B W
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steel unsuitable for determining normal values. Thereforg, there is no relevant situation that would
legally allow recourse to Section 289TAC(2)(a)(ii).

¢ The axistence of the PMS is premised on the alieged distortion of competitive conditions in the
Chinsse iron and steel industry. The GOC rejects the opinion that the Chinese iron and steel
“industry” is a "market”. If this “industry” could be said to be a “market” - and the SEF implies that
itis a ‘market” by determining that it has "competitive conditions” — itis not the relevant market for
a PMS finding. As noted, the only market in which a relevant situation can exist is the domeastic
market for the goods under considsration.®

» Inany case, a general finding that prices in the coated steel market are "not substantiaily the
same as they would have been without the inflisnces by the GOC” does not at ail meet the
standard of requisite “unsuitableness” as required by Australian Courts or by any of the opinions
of WTO members that the GOC have previously brought ta the attention of Customs.? As the
above extract from La Dotia indicates, depressing or inflaing factors affecting the price of goods
sold in & market will not in themselves establish that there is a situation in the market that makes
sales obtained in the market unsuitable for use for the purpose of Section 269TAC(1). Moreover,
as noted in Re Hyster, imperfect market conditions are insufficient reason te ighore prices derived
from sales in a domestic markeat.

The GOC submits that the graunds under which the SEF asserts that prices derived in the Chinese market
for coated stee! are unsuitable for determining normal valuss falls far shert of the recognized grounds
under which such a finding could be made under the ADA or the Act. Itis hot legally correct to assert the
existence of a PMS on the basis that prices may be differert because of the existence of the GOC as a

government which duly undertakes its econcmic, social and envirchmental responsibiliies in a sovereign
way.

Butin any case - the GOC submits that there IS no avidence to suppart the SEF's conclusion, as wili now
be discussed in the follawing secticns.

2 SEF 180 does not establish the existence of a relevant market situation

The major finding of fact that led to the SEF's conciusion that a PMS existed in the market for coated steel
was that:

Customs and Border Protection has determined that the GOC has exerted numerous influences
on the Chinese iron and stesl industry, which have substantially distortad competitive market
conditions in the fron and steel industry in China. The imgact of the GOC's pumerous broad and
extensive overarching macroeconomic policies and plans outlining the aims and objectives for
Ihe Chinese iron and steel industry have been significant. Furthermore, the various laxes, tariffs,
axport and import quotas have influenced the raw materials used in production of the goods,

which based on fundameantal econoimic thaory would lead to a distortion in the selling prices of
the goods themselves.™ [underlining supplied]

The *“numercus broad and extensive overarching macrosconomic policies and plans” are discussed in 3
belaw.™ At this juncture the GOC wishes to address what the SEF refers to as “fundamental economic
theory” as also mentioned in the following quote:

...the various taxes, tariffs, export and imporl quotas [that] have influenced the raw materials
used In production of the goods, the various taxes, tariffs, expornt and import quotas [that] have

8 In any case, the GOC notes the conclusion of Public File document 206, that the "Chinese stee! industry, by

all standard measures, is iess concentrated and more compelitive than most other major steef marketsThe GOC
understands that this document, prepared by academics with strong background in economics and Asian studies,
arcse from communications initiated by Custome itself,

i See letter from MOFCOM to Customs dated 23 January 2008, entitled “Draff revised Dumping manuai and
discussion paper regarding anti-dumping applications claiming existence of a particular market situation’.

* SEF, page 128.

n The GOC notes that all countries have overriding macroeconomic policies and plans for their economic
development, and that the numerousnsss and extert of these "policies and pians"is highly exaggerated by the SEF.
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influenced the raw materials used in production of the goods, which based on fundamental
gconomic theory would lead to a distortion in the selling prices of the goods themselves.'2
[underlining supplied]

The relevance of these various measures to the market for coated steel is explained in the following
extract from the SEF:

The most influencing factors identified were the 40% export tax on coke and scrap metal, 0%
VAT rebates on HRC, coke, coking coal and iron ore. These factors have led to an increased
supply of those goods moving the supply down (right) and artificially lowering the cost and
selling price of these raw materials — a cost to downstream users that purchase them — used in
the production of galvanised steel and aluminium zinc coated steel.™

SEF 190 bases this conclusion on what it calls the “economics of supply theory”, which dictates that
“increasing the supply of a commodity, given all other factors being equal will lead to lower demand
(price) due tc excess supply”. This is said by the SEF to be an “artificially low price”. The SEF attempts to
graphically represent the implications of this “economics of supply theory” as shown below:

Price (Demand)

Supply 1

w— Supply 2

.
.~ Demand

'. ~

L

'

Qi a2 Quantity (Supply)

The GOC does not agree with the economic analysis which s offered by the SEF at all.

Firstly, the GOC would point out that, based on “fundamental economic theory”, there is nothing artificial
about the price derived at the intersection of the Demand and Supply 2 curve, nor could it be concluded
that the competitive market conditions (whatever the SEF means by that term) are distorted. To the
contrary, where those two curves meet is an equilibrium which, according to (correct) fundamental
economic theory, provides the market-clearing price/quantity combination from both the suppliers’ and
consumers' (demanders') perspective, and is the outcome of a competitive market. Economics is the
study of the allocation of scarce resources in the face of unlimited potential uses, Efficiency, whereby
those scarce resources can be used to satisfy more demand, is considered to be a very good thing
indeed. Finding some issue with the price derived from a market which has achieved greater efficiency is
an artificial and illogical concept that entirely misses the point of the market mechanism.

This confusion of “fundamental economic theory” may be a result of a misunderstanding or misapplication
of ather fundamental economic theory in the SEF.

@ SEF, page 128,
L Ibid, page 127.

NON-CONFIDENTIAL VERSION



moulislegal

For example, there is no such theory as the “economics of supply theory”. We consider it more likely that
the SEF's intention, when referring to an economics of supply theory, was to introduce the “law of supply”.
The law of supply provides that, all other things being equal, the quantity of the preduct offered by a
supplier increases as the price of the product increases, and vice versa. This is to be contrasted with the
“flaw of demand”, which provides that, as the price of a product increases, all else being equal, a lower
quantity will be demanded, and vice versa. These are the two laws that dictate the shapes of the supply
and demand curves in graphs such as that extracted above.

This fundamental confusion about what are considered to be basic economic principles is a major
concern to the GOC, particularly as the confusion is being applied by an agency that implements a policy
that is essentially economic in nature and application. This confusion continues throughout the analysis.
For example, the axes on the graph are labelled to be “Price (Demand)” and “Quantity (Supply)”. This is
incorrect. The axes represent only various volumes and prices. They do not represent supply and
demand. It is the supply and demand curves that represent supply and demand. To put it another way:

e the supply curve represents the quantities that suppliers would be willing to offer their product at
a given price;

o similarly, the demand curve represents quantities that consumers would be willing to purchase
the product at a given price.

On this basis, it is important to note that an increase in the quantity of a product supplied to the market
will not lead to a shift in the supply curve. Additionally, contrary to the stated economics of supply theory,
all other factors being equal, increasing the quantity of a commodity will not lead to a lower demand or
price, due to excess supply, nor will it lead to a shift in the supply curve. Rather the law of supply dictates
that all things being equal, an increase in the quantity supplied will lead the supplier to seek a higher
price for its product as, among other things, the greater cost of production needs to be satisfied by the
market. In other words, if there is a higher quantity supplied to a market overall then suppliers have to
extract a higher overall price to recover the costs of that supply to that market. This can be explained
graphically, as we have done below:

g
o
PS
PE
Demand
Supply
\\“\\V
N
QD QE Qs Quantity

Where QS is supplied, the supplier will seek to receive a price equal to PS, in accordance with the law of
supply. As you will note, the PS/QS combination occurs outside of the market equilibrium (PE/QE), which
means that the willingness of suppliers to supply a particular quantity of the product at a given price does
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not match the ability of consumers to gurchase that product at a given price. Instead, at a price PS, the
consumer will only purchase a volume of the praduct equal to QD, as this is the particular price/quantity
combination dictated by the demand curve. This means that the amount of product equal to QS minus
QD will not be purchased,

This excess of supply is abviously in the shortterm. Inthe long-term, supgliers will change thair behaviour
to get the market back into equilibrium {ie, they will provide a quantity of the product equal to QE),
because they receive no benefit by continuing to produce the praduct at the higher volume, which led to
the surplus in the quaniity supplied, Because, if a supplier continues to make a product which it cannot
sall at the price it desires, then why would it continue to make the product?

The underlying logical problem with the conclusion inthe SEF is that it assumes that producers of the
upstream products (the raw material inputs o coated steel) exist orly to groduce those products, and will
cortinue to produce them ta their own detriment. This is clearly a ridiculous position to adopt. If they
produce the product to the peint where they no longer receaive a goed price for that product, or start to
make a loss, thay will stop producing those volumes of the product. Supply will net confinue to expand if it
is not matched by demand, regardless of the particular taxes or other measures imposed on the
particular products under cansideration. Even if — hypothetically - the various measures had a significant
effect along the lines of that attributed by the SEF, such an effect would only be a shortterm issue, as the
market participants wouid adjust their actions so that the market would return to equilibrium.

The second underlying illogicality with the analysis in the SEF is that it does not consider the effect of
demand on ihe market. Each of the raw products thatthe SEF assumes has a distorted price is sold to a
large number of consumears. in the GQ the GOC was able to identify [CONFIDENTIAL TEXT DELETED -
number] ircn ore producers, [CONFIDENTIAL TEXT DELETED - number] coking coal producers,
[CONFIDENTIAL TEXT BELETED - number] coke producers and [CONFIDENTIAL TEXT DELETED -
number] HRC producers, as well as what could be considered to be giobally significant volumes of
imports for each of these goeds. In addition to this, the GOC was able to identify that each of these raw
materials were also sold to oiher entities for the production of other goods. Steel consumption in China
has acselerated in line with the country's rapid development and rising living standards. The demand for
these goods has been absolutely massive, and it continues to grow on a yearly basis Yet the SEF treats
demand as if it is just a static { "all things being equal™ and inconsequential consideration.

Although an alleged increase in the quantity of raw materials supplied is at the heart of the reasoning in
the SEF, the SEF also notes that “lower costs of production, changes in production technology,
govarnment taxes and subsidies and the number of producers in the market”will cause an “increase of
supply i an economy”'* Again, there is absolutely no evidence that this has occurred for any of the raw
materials that are used in the production of the subject goods, and it is safe to say that these assumptions
are not evidence thatit has aceurred. For example, changas in production technology are obviously quite
costly for a producer to implement, and therefore may increase the price charged for the final product. In
addition io which, there is no guarantee those changss will drive efficiency and lead 1o a lower production
cost. Where technology is changed to prevent the anviranmentally damaging effects of a procuction
process, there may be no net efficiency gain. In fact, itmay be more costly to produce the final product.
Again, the findings that these particular factors (a) have ozcurred and (b) have had the net effect of
decreasing the price for coated steel are simplistic and unsuppaorted by any evidence.

Ultimately, the GOC would note that the SEF's reliance on basic models of economics — whether those
models are applied in a carrect way or not - as a fundamental part of its reasening is in iteelf troubling.
Economic modeis are simply an abstraction that are used to simplify the relationship between two
variables in whai could rightly be considered a chaos system. The simple fact is that the law of supply
and the law of demand, as well as the SEF's own “economics of supply” theary, all explain the likely
cutcome of the change in ene variable in a market, when all other fagtors are static (ihe term used in
gconomic literature is ceteris paribus, meaning “all ather things being held constant'). However, in reality
a market is a very compiex system with manifold variables. There is absolutely no guarantee that a

“‘ Again, the GOC notes the misguided focus on its aconomy, when the PMS concept relates to a situation in

the market for the goods under consideration.
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predicted outcome from a model will be replicated in a market. As with all markets in all countries, the
Chinese markets for coke, coking coal, iron ore, hot ralled coil ("HRC") and scrap metal are far more
complex than the situation that the standard model of supply and demand represents. Applying basic
economic principles in a way that is entirely unrelated to the actual situation in the markets they attempt to
describe does not prove what has happened in the market. It shows what theory predicts might happen,
but it is nct evidence of the situation in the market, nor should it be taken to be.'® Even if the economic
theorising attempted by the SEF was correct, which the foregoing should establish itis not, any
conclusion based on that theory is not evidence of what has actually occurred in the market.

Essentially, the finding that a PMS exists in the Chinese market for coated steel is based on a chain of
assumptions. Firstly, the SEF assumes that the various GOC measures have had a net effect of reducing
the price of the input materials of coated steel. Secondly, it is assumed that these reduced costs are
passed on, up the chain of production, to ultimately infect the markets for coated steel and create some
vaguely defined distortion in those markets. Finally, it is assumed that this distortion is significant enough
to render sales in the markets for coated steel unsuitable for use in determining the normal value of
Chinese producers. These linked-assumptions are simply that - assumptions which do not prove what has
actually taken place in the markets themselves.

In conclusion, the GOC sees no evidence for the proposition that “the various taxes, tariffs, export and
import quotas have influenced the raw materials used in production of the goods”and have led to
“substantially distorted competitive market conditions” in the Chinese iron and steel industry and “a
distortion in the selling prices of the goods themselves”. There is nothing that supports the conclusion that
prices in either the raw material markets or the coated steel markets are artificial or distorted.

Furthermore, even if the SEF had applied “fundamental economic theory” correctly, any conclusions
based on that theory could not be considered evidence that proves the existence of a situation in the
market, and therefore cannot form a factual basis for reliance on Section 269TAC(2)(a)(ii) to exclude the
calculation of the normal values of Chinese exporters of coated steel on the basis of their prices in
domestic sales.

3 Evidence before Customs when making the PMS finding

The GOC notes the comments made in the SEF regarding the level and quality of information provided by
the GOC in response to the GQ. As noted in the SEF, the PMS analysis was made without the benefit of
the GOC's response to the SGQ. The SGQ was provided to the GOC as a means to remedy what
Customs considered to be the deficiencies in the GOC's GQ response. After the provision of the SGQ, the
GOC and Customs discussed the information that the GOC was reasonably able to provide in response
to the SGQ. The GOC's final submission in response to the SGQ reflected the outcome of those
discussions. Having noted this, the GOC would now like to address the information used in the SEF in
support of its PMS finding.

Firstly, the GOC is concerned that the PMS finding was largely based upon the findings from Investigation
177. The PMS finding in that investigation is currently under reinvestigation. Despite this, the SEF
supperted its reliance on that investigation as follows:

The Review Officer concluded that the evidence available to him in his view failed to sufficiently
establish that policies and plans of the GOC were being implemented and enforced in a manner
as would support a particular market situation finding. The Review Officer further stated that he
did not wish for his conclusion to be read as positively finding that there is definitely no market
situation in the Chinese domestic iron and steel industry... His view was that the available
evidence in HSS Report number 177 (Rep 177) was not adequate to definitively establish a
‘particular market situation finding'.'¢

This is an incorrect interpretation of the views expressed by the Trade Measures Review Officer ("TMRO")
in his review of the report emanating from Investigation 177 ("REP 177"). The TMRO premised his

15 The GOC wishes to emphasise that it is the very purposes of a market to deal with “situations”, and to create
a new equilibrium in response to the situation concerned.
18 SEF, page 110.
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recommendation that the PMS finding be reinvestigated on the basis that there was not sufficient
evidence in REP 177 to support such a conclusion. That is clear on the basis of his following statements:

Having reqard to the totality of the evidence and submissions made, [ consider that the

gvidence currently availabie to me fails to sufficiently establish that the policies and plans of the
Government of China are baing implemented and enforced in such a manner as would suppott

the markat sifation finding. In saying this | do not wish to be read as positively finding that there
is definitely ric market situation in the Chinase domestic H5S market. | do not know whether or
hat that is the case, in part because the Government of China did not provide alf the factual

matenal sought from it by Customs. [ simplv say that the currently available evidence is not
adequate to definitivaly establish a market situation finding.

ic deﬂver the necessarv avidence. This is because § 269771 (2) of rhe Cusroms Act requ:res the
CEO of Customs to have regard only 1 the information and conciusions to which | was
permifted 1 have regard under s 2697 7K, and that in turn is confined to the material that was
before the CED when he made his Repont. That is, Customs is not authorised to cofiect new
information in the course of a re-investigation. As | had specifically invited Customs to provide
me with all evidenice that it had i refafion to Government of Chma action to enfgree ifs policies.

it is unf e, i ' jew o sustail i)

situation finding." [underlining supplied)

This is a strong condemnation of the evidence relied upon in REP177 1o establish the existence of a PMS
in the market which was thers under consideration. The TMRQO considered that there was not sufficient
evidence o support the allegations that a market situation existed in the Chinese market for HRC (as was
alleged in that matter), We thersfare question the raticnality the continued refiance on the analysis in REP
177 to arrive at unfavourable cangiusions against Chinese producers in these continuing investigations.

In any regard, thers would appear to be no additional evidence in the SEF that would alter the view of the
TMRO. Rather the SEF simply attacks the GOC’s explanations surrounding the various “pians” and
“policies” to which it refers. For example, the SEF notes the GOC's explanation that the National Steel
Plan ("NSP") is an aspirational document, however it goss on to note that the GOC “did not explain and
orfprovide any evidence to differentiate the difference belween an ‘aspirational’ document and a ‘legal’
document”® The GOC considers this to be a strange sentiment. How is the GOC meant to prave that
something is aspirational, other than 1o reiterate that it is not a law and has no legal farce? There is no
dedicated process far producing non-legally binding documneants, There are no requirements to be met,
ather than the fact that it is not a law. Having nated that, the GOC would paint aut that under the Chinase
Constitution, anly the Naticnal People’s Congress and the Standing Committes of the National People’s
Congress have the power to enact naticnal-level legislation. Similarly, the State Council is able to make

legally binding adminisirative regulations pursuant to the Law of Legislation, which is clearly not the case
with the NSP.

The SEF does not take into account the respaonses of Chinese coated stesl producers to the
Supplementary Exporter Quastionnaires — Particular Market Situation in this regard. Question 7(c)
requested that each respending exporter detail how the NSP has impacted its business, and how that
exporter ensures compliance with the NSP. In every case, the exporter explained that the NSP does not
impact the aperation of its business, is not binding on companies, and does not affect their business
decigions, This is positive evidence from participants in the domestic market for the goods under
consideration as to the lack of impact of the NSP. Even if Customns continues its perplexing reticence to
accept the GOC’s explanation of the nature of the NSF, the evidence before it from other sources must
lzad to the conclusion that the NSP has no effect on the Chinass market for coated steel, nor indeed on

7 Decision of the Trade Msasures Revisw Officer — Review of Dacisions to Publish a Dumping Notice and

Countervailing Duty Nofice Concerning Certain Hollow Structural Sections Exported from Australia to the People’s
Repukblic of China, the Republic of Korea, Malaysia and Taiwan (14 December 2012}, paragraphs 111-112
(hereinafter “TMRO Report™)

12 SEF, page 111,
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the “steel and fron market” as a whole.®

Otherwise, no additional comment is provided In the 8EF on the "plans” and *policies” that allegedly lead
to the PMS finding. The SEF seems to consider that the analysis of these documents in REP 177 is
sufficient grounds on which to found the PMS finding, despite the TMRO's strong opinion as to the lagk of
probative evidence of these documents, the different ime pericds of the respective investigations, and
the different products concernad. On this basig, the GOC doss not understand how the SEF could
conglude that a PMS exists in the Chinese market for coated steal, nor that such a situation would allow
recourse 1o Section 269TAC({2)(a)(ii).

Beyond the REP177 factors, the SEF identifies recent Eurcpean Commission (*EC") investigaiions that are
consicered to have “some relevance” to the coated stesl investigations. The GOC has addressed the lack
of relevance of the EC investigations in its submission dated 11 Marech 2013, Tha GOC will not reiterate its
opinion in this current submission. It suffices for it to say that the EC analysis was not a PMS analysis, and
that to persist with a contrary view simple defies Australian lagisiation, the ADA and China’'s WTO
Accession Protocol. inany regard, even If the EC investigations were based on sound logic and similar
law to that which has led to the SEF, the conclusion that @ PMS exists in the SEF is factually, legally and
econcmically without virtue, No credibility can be provided to that conclusion by reference to the EC
investigations.

Finally, the SEF refers to the 29 alleged subsidies under investigation in the currently running
countervaijling investigation as being relevant to the PMS finding. The SEF explains that 27 of the 29
alleged subsides wera found to exist in the HSS Investigation, as discussad in Rep177, and that these 27
programs “will have also impacted on the costs of factors of production of galvarised steel and
aluminium zine steel in China"* Once again, the logic here is muddied. Firstly, the major subsidy “found”
to exist in that investigation was Program 20, relating to an alleged program for the provision of HRC by
State-invested enterprises ("SIEs") at less than adeguate ramuneration, Again, as noted in the GOC's
submission of 11 March 2013, the existence of this subsidy was flatly rejected by the TMRO. He found,
firstly that SiEs ware not public bodies, and secondly that there was no evidence that $IEs had provided
HRC for less than adeguate remuneration.?’ On that basis, no such program could be found to exist. in
the absence of Program 2C, the other 26 programs were of very little effect. Any impact cf these programs
on the factors of production of gaivanised steal will be objeclively, and without guestion, miniscule.

Even where an enterprise has received what might appear to be a “large” subsidy - for example, for
environmantal improvements - Customs ought to compara the amount with the total production of the
enterprise concerned. Many Chingse enterprises operate at an absclutely massive scale. in any case, the
prospect that an anti-dumping investigation is in some way able to address subsidisation concerns is not
acceptad by the GOC. Insofar as the 27 subsidies may have affected the price of coated steel, that will
be remedied by the application of countervailing duties. Any subsidies that might be validly identified are
wholly irrelevant to an anti-dumping investigation such as this,

There is no evidence to support the finding that sales cerived from the Chinese market for coated steel
are not suitable for determining the normai value under Section 268TAC(1). As the TMRQO noted in ralation
to the PMS finding in REP177:

Effectivaly, Customs’ finding amounts to no mora than observation of the fact that HRC prices in
China are lower than in other countries. But without any evidance that this rasulf has bean
caused by govarnmant action, that observation by itsalf cannot in my view justify a ‘market
situation’ finding. Thare may be multiple explanations for such an cutcome that may be equally
consistent with the operation of an undistorfad markat economy. The fact that the Government of
China has invested in and may even wholly own HRC suppliers does not demonstrate
govarnment market distortion in the absence of evidence that, for example, those HRC suppliers
are seffing at a fass than commarcial rate of return by government direction or are being

18 We nate similar comments attributed to Angang Steel Company Limited in its verification visk report,
regarding the GOC's 12" Five-Year Plan.

26 SEF, page 128.

a TMRO Resport, paragraph 276,
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subsidised by the Government to do so. #

The GOC considers that this comment is particularly apt in light of the Comparative analysis of HRC costs
mentioned on page 128 of the SEF. Prices of HRC are lower in the domestic market because China is a
low cost producer, which gives it a comparative advantage in the production of steel products. There is
no evidence that the price of HRC or other raw materials used in the production of coated steel has been
distorted or lowered through the actions of the GOC.

In conclusion, the GOC emphasises that none of the factors discussed in the PMS analysis evidence the
existence of a situation in the Chinese market for coated steel that would render prices derived from that
market unsuitable for determining the normal value. This is the only factor that allows recourse to Section
269TAC(2)(b)(ii). In its absence normal values must be calculated under Section 269TAC(1).

4 Requests

As discussed throughout this submission, the conclusion that a PMS exists in the Chinese markets for
coated steel is:

e not based on positive evidence; and
e not based on a correct application of the ADA and Australian law.

Conseguently, the GOC requests that Customs accept that prices in domestic market sales made by

Chinese exporters of coated steel are not unsuitable for normal value determination. Additionally, any
other decisions made throughout the investigation that are contingent on the existence of a “particular
market situation” should be abandoned.

Yours sincerely

Daniel Moulis
Principal

2 TMRO Report, para 102.
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By emalil

Dear Ms Reid

Alleged subsidisation of coated steel
Government of China - Statement of Essential Facts No0.193

As you know, we represent the Government of China ("GOC") in relation to the countervailing
investigations concerning aluminium zinc coated steel and galvanised steel from China.

On 15 May 2013 the Australian Customs and Border Protection Service (“Customs”) published Statement
of Essential Facts 193 (“SEF 193").The GOC wishes to address a number of findings that have been
made in the course of the investigation, as explained in SEF 193,

A “Public body” finding generally
1 Introductory comments

The GCC notes that the finding that State-invested enterprises (“SIEs") supplying hot ralled coil ("HRC")
to coated steel producers were public bodies was based wholly on the outcome of the reinvestigation
which Customs conducted in relation to the alleged dumping and subsidisation of certain hollow
structural sections exported from the People's Republic of China, the Republic of Korea, Malaysia and
Taiwan (REP 203")." SEF 193 notes:

[Customs] also considers that the evidence and reasons set out in REP 203, while made in
refation to consideration of HRC producers and suppliers, are equally applicable to SIE
producers and suppliers of coking coal andfor coke. For example, the analysis of Indicia 3 from
DS 379 refers to various documents and policies that indicate the GOC'’s control over SIEs
generally...

Because coking coal and coke producers are part of the iron and steef industry in China
[Customs] preliminary [sic] considers that SIE producers and suppliers of coking coal and coke

! International Trade Remedies Report No. 203
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in China should be congidered public bodies?

The GOC submits that REP 203 contains major flaws of evidence and of logic in relation to the ulimate
finding that SIE's are public bodies. Those flaws — factual and legal — mean that the conglusion of REP
203 cannot stand. The GOC asks Customs to carefully reconsider its position,

Section 269T of the Customs Act 1801 (“the Act”) provides that a subsidy, in respect of certain goods
exported 1o Australia, means:

(a; a financial contribution:

(i) by a public body of that country or of which the government is a member; or

Ihat is made in connection with the production, manufacture or export of those goods, and
involves:

{vii) the provision by that government or body of goods or services to that enterprise otharwise
then in the course of providing normal infrastructure.

if that financial contribution or income or price support confers a benefit in ralation fo those goods.

Such a financial centribution will only be a “subsidy” if the goods or services concerned are provided for
* less than adeguate remuneration,?

In order to find that a subsidy exists, all of the glements of the definition must be met, including of course
that the financial contribution was provided by a public bocy, Subsidies relate 10 actions by governments
- private bodies may provide goods and services atany level of remuneration they choose, whether that

level might be considered adeguate, less than adeguate or more than adequate.

The term “public body”is not defined in the Act. However it is absclutely clear that the definition of
subsidy in the Act is based upon the WTO's Agreement on Subsidies and Courtervailing Measures (“the
SCM Agreement™). The meaning of the term in the SCM Agreement has been discussed by the WTO
Appellate Body in a number of contexts, including inits report in United States — Definitive Anti-Dumping
and Countervailing Duties on Certain Products from China ("DS 379") 4

DS 379 provides that:
We see the concept of "public body” as sharing certain attributes with the concept of "government”.

A public body within the meaning of Arficle 1.1.(a}(1} of the SCM Agresement must be an eritity that
possesses, exercises or is vasted with governmental aulhority ®

SEF 183, page 148.

Customs Act 1901, Section 269TACC(4)(d).
WT/DS379/ABIR (11 March 2011).

bid, para 317,

[ TN = I 8.1
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in this regard, REP 203 notes:

The original investigalion concluded that significant evidence exists fo suggest that Chinese iron
and steel industry SIEs, inciuding those that produce HRC andfor narrow strip piay a leading rofe in
implementing GOC policies and plans for the development of the iron and steei industry. This
development is considered fo be a ‘govemment functior’, and it is therefore considered these SiFs
are in fact exercising government functions.

After considering the information in the original investigation, the reinvestigation is of the view that
in implementing the GOC’s policies and plans for the Chinsss economy SIEs are also carrying out
government functions. (n addition SiEs are cortrolling other market participants o act in certain
vsays.

This outcome is incorrect and disappointing. The terminology used in REP 203 indicates a view an the
part of Customs that SIEs implement GOC policies as a matter of course. This is nat accuraie, as the
Trade Measures Review Officer ("TMRO") noted when he reviewed the ariginal investigation;

The evidence analysed by Customs indicates that certain producers of HAC are actively taking
staps to comply with the policies promulgated by the Government of China, and display an
awareness that there may be negalive cansequences to their business if they faif to do so.
However, in my view, active compliance with govemmental policies and/or reguiation does not
equate o the exercise of governmental functions or authority. It does rot evidence the essential
element of exercising a power of governmeant over third persons®

The GOC notes that REP 203 does not address this material point made by the TMRO which is that
behaviour of an enterprise which in some or ather instance may coincide or comply with governmental
policies ar with law and reguiation does not equate to the exercise of gavernmental functions or authority
by that enterprise. Nor does REP 203 discuss the TMRO's view that the “significant evidence™ that was
relied upon to establish the exercise of a government function did not evidence any such thing. The GOC
consicers that Customs has shown a clear disregard for the TMRO's views. Rather than considering those
views and either agreeing with them or rationalising a contrary view, in a way which would pay deference
to the TMRO and to his role, Customs just denies the carrectness and the credibility of those views and
reinstalls the finding it has previously arrived at using different words. Na deference or respect is shown
ta the well-considered views of the TMRO, whose job it is fo review Customs’ decisions and to
recommend that matters be rainvestigated in order that the TMBO's views can be taken into account.

To be explicit, the GOC does not consider the “development” of the iron and steel industry to be a
government function. Itis in the interest of every entity in the iron and steel industry that that industry
continues ta develop smoathly and in response to natonal ecanamic needs, That development may
occur in a way which replicates the GOC's predictions and aspirations, because those predictions and
aspirations make good sense in an environmental, economic and social context. Commerce must reflect
the conditions of the markat in which the commerce takes place. Regutation in environmental, revenue-
raising and efficiency contexts will be consistent with government policies in any econamy, and will
undoubtedly shape the business decisions of enrepreneurs in that economy. The devedopment of the iron
and stee! industry in China is occurring in ways which sometimes accords with government policies, and
which sametimes daes not. SIEs are not consistentin their behaviour. This is because although they exist
within the framewark of the national iran and steal industry and therefore can be expectad to behave in a
way which has regard to that framework, they are at all times free to make their own business decisions
about how they participate in thatindustry. The belief that all SIEs “play a leading rofe in implementing

5 TMRO Report, para 245,
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GOC policies and plans for the development of the fron and stee! industry” is not orly incortect, tut would
not itself lsad to the conclusion that SIEs are public bodies.

The root of Custorng’ non-sequiterin this regard is the view that the development of tha iron and steel
industry in China is a government function. The government cannot and doss not control the commercial
development of the iren and stee! industry, The GOC believes that the strange behaviour of Customs in
laballing Chinese SlEs as putlic bodies that carry out a government function - in the face of consistent
legal reversal of that label - can only be explained by a policy instruction from the Australian Government
to “backirack™ on the recogniion of China's full market economy status for anti-dumping purposes.

Furthermore, the GOC would advise Customs to consider, in a clear and objective manner, the evidence
that "suggests” that SiEs play a leading role in implementing GOC policies and plans for the developmant
of the iron and stes! industry. This so-cailed evidence is lacking in materiality and doss not show what
REP 203 contends it doas. The GOC also wishas to emphasise - as will be made clear below — that
Customs’ reliance on its “Indicia 2 and 3" does not accord with - and is an abuse of - WTO authority.

On the basis of the discussion of the Appellate Body in DS 379, Customs has synthasized “three indicia”
which it believes can indicate whether an entity can be considered to be a public body. These are:

e Indicia 1 -the existence of a "statute or other legal instrument” which expressly vests government
authority in the entity cencerned;

» Indicia 2 - evidence that an entity is, in fact, exercising governmental functions; and

e Indicia 3 - evidence that a govarnment exercises meaningful control over an entity and its
conduct.

Itis through this framework that Custarns continues to analyse evidence to determine whether an entity is
a public body. The GOC structures its crificisms of Customs’ findings based on this framework in A3, Ad
and A5 below.

But before doing so the GOC wishes to expose - in A2 below - the misunderstandings of DS 379 that
Custems’ previous reports on the question of whether Chinese SIEs are public boedies have been based.

2 Indicia 2 and 3 are not tests that are determinative of the vesting of government
authority

In A3, Ad and A5 below, we axplain why ftis that none of the evidence relied upon in the 8EF and in REP
203 estaplishes that SIEs carry out government functions, or that they are meaningfully contralled by the
GOC. Howaver the GCC also submits that the way in which Custorns has construed and applied its
Indicia 2 and 3 as a means for cetarmining whether an SIE is a “public body™ is wrang.

First of all, thege Indicia are not separate tests which each provide a way to “prove” an entity is a public
body. Instead, these are "incicia” which may demonstrate the possession and exercising of governmerntt
authority — which is the only relevant question to be asked in determining the public body issue, As the
WTO Appellate Body states in DS 379

in all instances, panels and investigating authorities ars called upon to engage in a careful
evaluation of the entity in question and fo identify its common and relationship with
government in the narrow sense, having regard, in particular, to whelher the entity exsrcises
authority on behalf of government. An investigating authority must, in making its determination,
evaluate and give due consideration to all relevant characteristics of the entity and, in reaching its
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ultimate determination as to how that entity should be characterized, avoid focusing exclusively or
unguly on any single characteristic without affording due consideration to others that may be
refevant, [underlining supplied]

The first of Customs’ indicia — whether a statute or other legal instrument expressly vests governmental
authority In the entity concerned — wouid be clear and reliable evidence of the possession of
governmental authority. In refation to this indicia, Customs' previous reports have made it clear that there
is no such statute or other legal instrument, The other two of Customs' Indicia, said to be gerived from DS
379, are:

= eavidence that an entity is, in fact, exercising governmental functions (“Indicia 2"): and

* evidenze that & government exercises meaningful contro! over an entity and its conduct (*Indicia
3.

in REF 203, itis stated that these two indicia were satisfied, and that they were the basis to conclude that
SlEs are public bodies:

The reinvestigations [sic. ] conciudes after considering the availabla information that sufficient
evidence exists to reasonably consider that, for the purpeses of its investigation into the alleged
subsidisation of H55 from China, SIEs that produce and supply HRC andfor narrow sirip should
be considered fo be ‘pubfic bodies’, in that they perforrm government functions in reiation to the
fran and stesl sector and that the GOC exercises meaningful control cver these SIEs and their
condiict.

The GOC mairtains that the approach taken by Customs is a material misinterpretation of the Appellate
Booy's reportin DS 379, That report does not support the public body tests applied by Customs in the

form of “Indicia 2" and “Indicia 3", because the report does not say that the satisfaction of these indicia
will demonstrate that a private entity is a public body.

Paragraph 318 of the repert — which was guoted by REF 203 as the source of its approach - states:

What matters is whether an entity is vested with authority to exercise governmental functions

an h al is achf are many diffe
parrow sense could provide entities with authorty. .. Evidence that an entity is, in fact, exercising
governmental functions may serve as evidence that it possesses or has been vested with
governmental authority, particularly where such evidence points to a sustained and systematic
practice. [tfollows, in our view, that evidetice that a government exercises meaningful control
over an entity and its conduct may serve, in certain circumstances, as evidence that the relevant
entity possesses governmental authority and exercises such authgrity in the performance of
governmental functions. [underlining supplied]

Noticeably, the DS 379 report specifically pointed out that the key question to ask s “whether an entity s
vested with authority fo exercise governmental functions” The evidence used by Customns as “Indicia 2°

in relation to the question of whether an entity is, In fact, exercising governmerial functicns cannot in and
of itself lead to a conclusion that that entity is a public bedy. To the contrary, it “may serve as eviderice

that it possesses or has been vested with governmental authority, particularly where such evidence points
10 a sustained and systematic practice”.

The same applies in the case of Customs’ Indicia 3, which is also not a separate test for determining

whether an entity is a “public bedy” or “governmental autherity”, Insiead. the Appellate Body only
considers that such evidence “may serve, fn certain circumstances, as evidence that the relevant entity
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possasses governmental autharity and exercisas such authority in the performance of governmental
functicns”.

Evidence which goes towards a satisfastion of Customs’ "Indicia 2 ang 3" does not justify a conclusion
that an entity is a public body. Such evidence can be used for the purpose of determining the only
question which iz Utimately relevant to whether an entity can be considered to be a public body, viz
“whether an entity Is vested with authority to exercise governmental functions”.

In finding that Customs had not establishec that 8|Es supplying HRC to HSS manufacturers were “public
bodies”, the TMRO did two things. First, he denied that the evidence established that SIEs exercisad
governmental functions. Secondly, he ruled that even if meaningful control by the GOC over SIEs was
demonstrated, it would not establish the essential element of an exercise of governmental autherity by
those SIEs. In other words, the TMRO was not satisfied of the propesition that SIEs were vested with, or
possessed, government authority. The TMRO correctly stated:

245, The Appellate Body in decision DS 379 described government functions and authority as
being concemed with the power to control, compel, direct or command private bodies
and persons, Inmy visw, this apily summarises the nature of government authority. The
avidence analysed by Customs indicates that certain producers of HRC are actively
taking steps to comply with the poficies promulgated by the Government of China, and
display an awareness that there may be negative consequences to thelr business if they
fail to do so. However, in my view, active compliance with governmental policies andfor
regulation does hot equate to the exercise of governmental functions or authority. It does
pot evidence the essentfal elemeant of exercising a power of goveroment over tird
Lpersons,

246,  Customs substantially refied on s 36 of the Company Law, which requires SIEs making
investments to comply with National Industrial Policies. But in my view this section
requires no more than compliance with the poficies of the Government of China. it faffs

shott of establishing that State-invested HRC producers are invested with the power to
control, compel, direct or command private bodies and persons

247, Accordingly | consider that Custorns had na basis to conclude that the second limb of the
Appellate Body test was met.

248, Moreover, even if it were accepted that the Government of China exercises meaningful
controf over State-invested HAC-producers, the third test drawn from DS 379 would again
not be met in my view, becalse the evidence again fails to establiish that the enterprises
are exercising governmental authcrity. [underlining supplied)]

Consistently with the Appellate Body [n the DS 379 report, the TMRO correctly pointed out that the issue
at hand is whether a private entity can be regarded as “government” because goverrment authority has
been vested in it. This autharity must be beth possessed and exercised. REP 203 and its predecessors
have not addressed this key question. The incarrect focus on Customs' own “indicia" as a pathway to a
public bodies finding has led to a neglect of the real question that needs to he asked, and of the rgal
issue that needs to be determined.

The GOC again states that SIEs are not vested with, nor de they possess, governmental authority.
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3 indicia 1 - the existence of a ‘statute or other legal instrumeni’ which expressly
vesis government authority in the entity concerned

The GCCT notes that much of the information discussed in this section and in A4 and AS below comes
from the annual reports of a number of Chinese steel preducers. |n identifying and addressing the
information in this submission, the GOC would underiine that it has had no conversations with those steel
producers. Indeed, as Customs should now be aware, the GOC has no means to compel entities,
whether SIEs or otherwise, to provide information In relation to a dumping or countervailing investigation.
These are matters for the entities to handle themselves. The following commants are made only on the
basis of the GOC's raview of the evidence relied upon in REP 203, and should not be considered to be
statements mada by or on behalf of any Chinese steel producer.

The original HSS investigation, the TMRO review of that investigation, and the subseguent reinvestigation
did not find any evidence fo suggest that SIEs have been vested with government authority. This should
have been the end of the consideration in that regard. However REP 203 goss on to look at a number of
documents and laws that do not vest government authority in SIEs.

This further discussion is somewhat baneficial, as it is apparent that Customs has finally accepted that
under Chinese [aw the capital contributor is prevented from exercising any governmant authority; is
required to act as a market participant; and is expressly prevented from exercising government functions
in the performance of fts duties.”

However, REP 203 goes on 1o pontificate that:

...the reinvestigation considers that the legisiative provisions refate to the role of the capital
contributor, and do not expressly prevent SIEs themselves from being vested with government
authotity or exercising government functions. .

With respact, the GOC considers this to be a rather hizarre position to adopt. As Customs is well aware,
the capital contributer is the shareholder, which exarcises the functions of a shareholder. Is Customs
somehow suggesting that an SIE can act independantly of its capital contributors, or that a prohibition on
the way that the shareholders may behave in their stewardship of the company as shareholders will not
be reflected and observed in the way that the company itself behaves? For example, if the majority
shareholcer of an SIE must not exercise govarnment authority in its position as shareholder, and must act
as a market participant, how is it said that the comparny can then exercise government authority and not
act as & market participant? We are of course awars that a company has a separate legal personalily,
however it does seem a bit far-fetched to suggest that the company must carry oul government functions
when the capital contributor is prevented from deoing so in its position as a major sharehoider.

The only distinction between SIEs and private companies is the fact that 5iEs have a degree of GOC
investrment. The governmantal capital contributors of SIEs are expressly prevenied from exercising
government functions. If the capital contributor - ie, the one link to the government — cannoct exercise
government authority, then why does Customs believe that SiEs would still exercise governmeant
functions? There seems little point in telling the capital contributor what it must not do, but then 1o vest
government authority in the enterprise concemed for it to do the opposite.

The fact thatthere is no statute or legal instrument expressly vesting government authority itself is
sufficient evidenca that no entity can exarcise governmental authority. This is because, according to the
basic Chinese legal principle of “administration by law” any authority of a governmental nature can only

7 REF 203, page 51.

NOCN-CONFIDENTIAL



moulislegal

be exercised if such governmental authority is expressly vested or granted by law ® Further, it must be
exercised in accordance with the legal procedures established in the relevant laws. Accordingly, no entity
can carry out an action with the nature of governmental authority without exgressly being vested with
relgvant governmental autharity to do so. In other words, like most modern jurisdictions, the possession or
exercise of governmental autharity calls for a positive and express vesting or granting of such authority by
faw. It necessarily follows that it is presumed that the possession or exercise of governmental authority
withaut express legal authorisation is prohibited. There is ne need for such a prohibition to be expressiy
stated in law.

The GOC wishes to emphasise again that SiEs and their componert parts — whether the capital
contributor or any other organs — are not vested with and do not exercise any form of government
authority.

4 Indicia 2 - Evidence that an entity is, in fact, exercising governmental functions

First and foremost, the GOC rejects the views stated in REP 203 that the development of the Chinese iron
and steel industry is a government function, and that business activity in line with government industrial
policy is the performance of a government functicn,

The GOC is puzzled to note that REP 203 finds that compliance with administrative regulations that have
a punitive element does not evidence the exercise of a government function, but that private entities
acting in line with non-compulsary aspirational palicies does amount to the exercise of a government
functien® In ather words, REP 203 suggests that an entity that veluntarily supports a government policy
when the palicy is not binding would be exercising a government function, and somahow will be
considered as a “public body”. The GOC disagrees with such view, and does not believe that any
govarnment in the world would hold such an apinion.

The GCC is also concerned o note the following statement in REP 203

Therafore, given their market dominance, the decisions of SiF's [sic.] fo implement or give effect
fo the GOC's objectives for structural reform in the steel industry are fikely fo significantly impact
downstream producers of manufactured steel goods.

For exampfe, the elimination of iron smefting and steel smelting production capacity by SIE’s fsic.]
is expected fo directly impact on the available supply of key raw materlal inputs to downstream
producers. As a consequancs, downstream producers of processed goods may ba required fo
curb thelr owrn production, reimvest in new technology or merge with other similar entarprises. The
reinvestigation notes that evidence gathered during the original investigation showed that refavant
H535 producers contributed fo the GOC's objectives.

To that extertt, the reinvestigation considers that it is reasonable to conciude that SIE's [sic.]
producing HAC and/or narrow sirip have indirect control over private enterprisas that are
ehgaged in the manufacture of HES and other processed goods.

8 See also GQ Attachment 12, af Articles 3 and 4, which provide that “administrative compulsion must be set

and implemented according fo the statutory authority, extent, conditions and procedlires (as set in this law)"
Furthermore, GQ Attachment 42, at Article & clearly delineates the different functions among various entities, ie those
possessed by government {public administration) and those of SIEs (independent business operation). “independent
business operation” is not an exercise of govemment authority, and at law independent business operation must not
ke interfered with by a govemment body.

9 REP 203, page 53.
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In the Chinese market, the consolidation of large SIE steel manufacturers forcas other steel
manutacturers to develop methods to become more competitive. Similatly, significant investment
in research and development by SIEs require that other companies also invest in research and
development or risk bacoming obsofets©

None of the above statemants bears any relevance to the guestion at issue, which is whether SIEs are
public bodies, and whether they are vested with governmental authority, If anything, the above
statements demonstrate the exislence of a market; the funclioning of that market; and the effect of markst
forces — not governmeant powsr. In that context, the GOC finds the statement in REP 203, that:

SIEs producing HAC... have indirect control ovar private enterprises that are engaged in the
manufacture of HSS and other processed goods.

to be simply absurd.

REP 203 points to the Twelfth Five-Year Plan as evidence to establish that SIEs are, in fact, exercising
government functions. The paricular concern seems to arise from an excerpt from the 2010 Annual
Report of Maanshan Iren & Steel Company Limited ("Maanshan™} which states:

[t}e determine its corporate positioning and development objectives, the Company has developed
a “Twelfth Five-year” development strategy and plan.

This is seen to be evidence of the "implementation” of GOC policy because “the aims listed in the
company's Twelfith Five-year plan are in keeping with those listed in the government’s plan”'There is no
glucidation of this point. Reading the Annual Report more carefully reveals that the company’s Twelfth
Five-year plan is not mandated by the GCC at all, and that in aiming to advance the company in different
fields Maanshan is not sven carrying cut the GOC's palicies.

Extracts from Maznshan's Annual Report that were not guoted by Custorns bear this out. We draw
attention to these extracts:

Under China's recent "Twelfth Five-year Plan” for the development of the iron and steel industry,
priority will be given fo the use of steel in the development of high-speed rail, urban rail
transportation, marine engineeting, high-end equipment manufacturing and ultra-high voltage
smart grids, thus offering new opportunities for the Compariy's development.

and:

While aiming to bacome a leading market player in the principal iron and steel operations, the
Company will carry out the development of related industries in a timely manner, with an emphasis
on fostering the development of machinery manufacturing, engineering technology, modern
logistics, trade, coal chemical, automobile fittirgs and other refated industries, with a view to
extending its assets and searching for new incomsa basas.

These particular excerpts are from pages 30 and 31 of Maanshan's Annual Repcort, under the heading
Long-Term Strategies of the Company. We do not see anything unusual about a company taking into
accaunt the macrosconomic policies of its government in order to strategize. Furthermore, we note that
there is no cross-over between the related industries which Maanshan is exploring and the development
“priority uses of steel”. Secondly, even if there was an identicality between Maanshan's description of its

10 REP 203, page 54.
“ REP 203, page 52.
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related industriss, or if there were strong similarilies, Maanshan is not exploring them in order to carry out
& govemnment function. Itis exploring those industries with a view to "extending assets” and finding “new
income bases”. This is a commercial strategy — it is not the carrying cut of government functions.

Perhaps the contenticus peint in Customs’ mind is that Maanshan has a davelopment strategy and plan
thatl covers the same period as the GOC's Twelfth Five-Year plan, and that itis called the company's
“Twelfth Five-Year plan® Firstly, the GOC would emphasise that the reievant extract from Maanshan's
Annual Report discusses how it has determined iis corporale positioning and development objectives
aver a given peried. The fact that the period Is named as the same forward peried to which the GOC's
Twelfth Five-Year Plan appiies does not suppaort a finding that Maanshan is thereby exerciging a
government function. As Customs is well aware, the Five-Year plans set out the broad and aspirational
macroaconomic goals of the GOC for a five year period. Much as an Australian industry wouid be
conscience of the implications, whether pasitive or negative, of Australian government policy, and would
position itself with regard to these pelicies, Chinese companies may take GOC policies into consideration
when planning ahead. Indead it would be prudent to do so.

However, befere Customs take this to be "evidence” or an admission that companies in China implement
GOC policy, we would hasten to add that thers is a distinction between being aware of podlicy and
reacting te it on the one hand, and actually imposing or enforcing that policy in a way that might suggest
a vesling of government authority. indeed, if regard is had to the full sentence from the Maanshan Annual
Report, we can sse that the interpretation that REP 203 tries to conslruct s not in fact open on the text.
The full sentence reads:

To determine its corporats positioning and development objectives, the Company has developed
a “Twelfth Five-year” development strategy and plan, taking info account the current development
situations and trends in the domestic and infernational iron and steel industries as well as the
actual situafions of the Company.*

The GOC does not know why the half-sentence extracted in REP 203 was presented as a full sentengs,
thereby omitiing the very explanaticn that disproves that Maanshan has actually implemented the GOC's
policy, but prefers to consider it a quirk in farmatting rather than an attempt to digtort Maanshan's
positicn. It should be clear that there is a distinction between an entity adopting a strategy which takes
account of government palicy, and an enity actually implementing that policy in a way which suggests it
has been vested with some kind of gevernment autherity. The full extract from Maanshan's 2010 Annual
Report advises shareholders that it [s posifioning itself and its develcpment objectives in line with the
current development situations and trends in the domestic and international iron and steel industries, as
well as in accordance with the actual company situation, by developing a “development sirategy plan®.
This coes not indicate the exercise of any governmental function, or indsed, that Maanshan is
implementing any form of government poticy, blindly or otherwise.

The GOC notes that Customs accepts that the GOC’s five-year plans are agpirational documents. The
GOC considers that this must extend to other documents that it has previously explained are aspirational.
But despite making the finding that there is no compuision to follow those policies, REP 203 still persiste

with the suggestion that the policies are still Implemented by SlEs. REP 203 states that while such polices
are not enforceabls:

SiEs are market leadsrs in their implementation as demonstrated by the quote from Maanshan's
annual report above. This indicates that SIE's actions are not simply these of companies seeking
to comply with relevant legisiation but that they are acting with a purpose. [Customs] considers

Maanshan Iron & Steel Company Limited - 2070 Annual Report, pags 30,
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that purpcse is to fulfil govarnment functions.®

Again, the GOC would point out that the extract from Maanshan's Annual Report does not establish that
Maanshan implements government policy. However, even if it did, the extension of an errant half-
sentence from a 353 page report about one SIE to cover and characterise the behaviour of all SIEs in
China is hyperbolic and disproportionate. It could not constitute evidence proving that every other SIE in
China follows GOC policies - it is just too weak for that,

REP 203 also suggests that an extract from the Baoshan Iron and Steel Co,, Lid. 2010 Annual Report is
evidence of Inclicia 2. Again, the use of this extract is characterised by only a selective understanding of
it. The relevant extract is taken from Page 20 of the Annual Report, which notes:

As one of the angines of domaestic iron and stedl industry. Baostee! has been taking an active part
In the raorganization of the industry in accordanca with the national policies on jron and steel
industry. By way of various capital operation including acquisition, merging, and transfer for fraa,
Baosteel has quickly enlarged Jis production scale, and strengthened its comprehensive powsr,
enhancing its core competitive power.

We note that this (s just a general statement, which provides no information regarding the scope of these
activities, or indeed the time period over which these activities took place. The GOC considars that this in
no way proves the exercise of any government function by Baosteel or any other enlity, whelher during
the peried of investigation or otherwise. However, before addressing the specifics of this extract in the
context of the whole Annual Repart, we note that thie extract was also refarred to in the origina!
investigation in support of the Indicia 2 analysis, |n that regard, the TMRC neted:

The evidence anajysed by Cusfoms indicates that certain producers of HRC are actively taking
steps to comply with the policies promulgated by the Government of China, and display an
awareness that there may ba nagative consequences fo their business if they fail to de se.
However, in my view, active compliance with governmental policies and/or regulation does not
equate to the exercise of governmental functions or authority. It doas not evidence the essential
element of exercising a powar of govermmeant over third persons.

As a stariing paint, no reason was given in REP 203 as to why this extract was still relied upon for the
purpose of the public badies determination. Nothing in REP 203 indicates why Customs gives the extract
mare weight than the TMRO considered it deserved, or why it should still be considered relevant or
cispositive to the fincing that SIEs in fact possess and exerscise government authority.

However, even if the extract was relevant to the issue at hand, it is clear that REP 203 has read and
understood it witheut reference to ofher infermation inthe Annual Report. The extract is taken from the
section of the Annual Report named “Horizontal competition & refated transactions”, specifically under the
heading “Commitrnents made in Issuance Prospectus by Baosteel Group” The Baosteel Group is a
holding company, which is the majerity shareholder in Bacshan Iron and Steel Ca., Ltd, The farmer is
referred ta as the Baosteel Group, or simply, Baastedl, threughout the Annual Report, whereas the latter is
referred ta as “the Campany”. The Annual Report s relevant to the Company, not the Baosteel Graup.

It should be clear, however, that the Baostee! Group is the “Baosteel” referenced in the extract from the
Annual Report, because Bacshan is referred to as the Company throughout that report.

The Baostes! Group established the Company in 2000. The Annual Report makes it clear that the

13 REP 203, pags 53.

1 TMRO Report, para 245,
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Baostee! Group has undertaken certain commitments to the shareholders of the Company in the lssuance
Prospectus, being:

a) The Comparny has the right to acquire, at any time it thinks appropriate, Baosteel Group's assels
and businesses which may be in competition with the Compariy;

b) The Company shall enjoy the pricrity of similar business opportunities acquired by Baosteel
Group, who will not invest until the Company gives up the commercial ogportunities, ™

The Annual Report goes on to note that:

I the long run, the Company will choose to acquire, at appropriate time, high-quality iron and
steel assels that are under the controf of Baosteel Group and have undergone recrganization and
cultivation. By the end of 2005, all iron and steel assets originally belonging to Baosteet Group
have been fully integrated into the Company. Baostee! will continue to carry out reorganization of
domestic iron and steef assets according to this principle, so as fo reduce horizontal competition
fr the same business and increase operation efficiency. It is under the guidance of this principle
that Baostest has been appropriately handling the temporary non-substantial competition with the
Company, through folfowing standard procsdures, protecting the interest of medium and small
investors, and ensuring fulf disclosure of information. The specific measures taken for this
purpose Include that the controfling sharsholders consults with the related parties and makes
commitments of non-competition, and allows the listed company to reserve the right to acquire, at
any time it thinks appropriate, Baosteet Group’s assets and business which may be In competition
with the Company.'®

There are two Important things to nate in this regard. Firstly, the corparate palicy indicated is to avaig
competition between the Baosteel Group and the Company, which is referred to as “horizontal
competition in the same business” Secondly, the “recrganisation” considered is the increased
commercialisation and efficiency of the Baocsteel Group. Thig, by its nature, involves the transfer of iron
and steel assets from the Baostea Greup 1o the Company. However, lest it be considered that such
transfers are non-commercial, the Annual Repart goes on to note:

a) After obtaining business cpportunities such as irvestmernt and M&A in the iron and steef
industry, the Company will submit the issue to the Board of Directors for deliberation. The
directors with confiicting interests will withdraw from the voting process.

b) The Cormpany wiff continue to closgly observe the investment by Baosteel Group that is similar
to the business of the Company. When potential substantial competition arises, and when the
business in competition coincides with the objectives and interest of the Company, the Comparny
will acquire this business or assets from Baosteef Group at a fair price according to the standard
procedures stiputated by the Articles of Association. The directors/shareholders with conflicting
interests will withdraw from the voting process of the proposal in the Board meeting/shareholder’s
general meeting.)” [Underlining added]

Therefore, it can be seen that the extract quoted by Customs refers to the transfer of steel assets from
within the Baocsteel Group to the publicly traded company, which is an agpect of the reorganisation of the
Groug, and which is to take place at a fair ptice. Thig Is not evidence of the exercise of any government
functicn, or of the implementation of any government policies, and cerainty not of the vesting of any

1% Baoshan lron and Stesf Ca., Ltd - Annual Report 2010, page 21.
16 ibicd,
i ibicd.
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government authority in either the Baostee!l Group ar the Company.

The GOC notes the reference to a "significant body” of evidence fo suggest that SIEs play an integral and
leading role in the implementation of GCC policies and plans in relation to the iron and steel industry.
Without any explanation of what constitutes this significant body of evidence, the GOC cannot address it
at length. However, on the basis of the clear misapprehension of the two pleces of "evidence” quoted in
REP 203, the GOC would counsel Customs 1o serfously consider the strength and prabative quality of that
evidence, whatever jtis. The GOC also makes this comment in the context of the TMRO report which
notes, in relation 1o indicia 2, that:

Customs had no basis to conclide that the second limb of the Appelate Body test was met.®

Finally, REP 203 refers to Article 14 of the Inferim Provisions on Supenvision and Management of State-
owned Assets of Enterprisss ("SOA Provisions”) as indicia 2 evidence. This is based on the translated
SOA Provisions provided by the GOC during the invastigation. The relevant arlicle of the SCA Provisions
was interpreted to mean that one of the main obligations of the State-ownad assets suparvision and
acministration authority is to:

maintain and improve the controlling power and competitive power of the State economy in areas
which have a vital bearing on ths lifeline of the national economy and State security, and improve
the overail quality of the Stale economy;

REP 203 takes this to be evidence that SIEs are required 1o maintain the cenirelling power of the State
economy and that this obligation “must also apply to the iron and steel industry, which is considered to be
& key part of the state economy”® No evidence is provided in support of this assumption, and the GOC
would submit that this application is based on a material misunderstanding of the surrounding law.

Specifically, as REP 203 heipfully points out, Articte 14 of the SOA Provisions explains the obligations of
the State-owned assets supervision and administration authority. The State-owned assets supervision and
administration authority take on the role of the capital contributor and, again, as pointed out by REP 203,
in that capacity the authority is expressly prevented from exercising government authority.®® Therefore, if
REP 203's interpretation of Article 14 ¢f the SOA Provisions was correct, it would be in breach of Articles 8
and 15 of the Law of the People’s Republic of China on the State-Owned Assets of Enterprises ("SCA
Law™). If such a canflict were to arise, it would be resolved in favour of the SQA Law, bacause the SOA
Law is actually a law, whereas the 30OA Provisions are administrative regulations.

However, we further note that the SOA Law was adopted by the 5 Session of the Standing Committee of
the 11" National People’s Congress of the People’s Republic of China on 28 October 2008, and came into
force on 1 May 2003, whereas the SCA Provisions was discussed by the State Council an 13 May 2003
and published and given effect on 27 May 2003. In the case of conflict, preference would be given to the
document that was published more recently.

The GCC therefore submits that there is no evidence 1o establish that any individual SIE, or 81Es generally,
actually exercise any govarnment function. REP 203 was incortrect in coming to that conclusion, and the
current countervailing investigation would be incorrect in adopting that reasoning. BREP 203 simply shows
that Baosteel and Maanshan are aware of the GOC’s aspirational policies, and that they consider those
policies as part of thair business planning. This proposition is not one which could satisfy a finding that
SIEs carry out government functions, or that following on from that they are vested with government

15 TMRO Repoart, para 247.
" REP 203, page 53,
e REP 203, page 51.
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autharity. Key market concepls - of fair value, business rationalisation and competitiveness - are
embedded in Baosteel's and Maanshan's behaviours. These things must not be ignored by Gustoms inits
evaluation of their status.

5 Indicia 3 - Evidence that a government exercises meaningful control over an entity
and its conduct

As we have pointed out, itis important to understand what is meant by "meaningful control” in the context
af a “public body” determination. In that regard, the Appellate Body in DS 379 noted:

...evidence that a government exercises meaningful control over an entity and its conduct may
serve, in certain circumstances, as evidence that the relevant entity possasses governmentsa!
authority and exercises such authiority in the performance of governmental functions 2!

Itis important fo note that the exercise of “meaningful control” — if it exists — must be aver an entity and its
conduct, and that if it exists it Is anly evidence “in certain circumstances” that an entity might possess
governmental authority, and might exercise such authority in the performance of government functions.

These numerous, curnulative requirements present a "high bar” to a public body finding, and for good
reasan. The Appellate Body ruled that government sharehelding in an entity does not vest government
autharity in that entity. Therefare, the idea that “meaningful contral” might lead to a finding that an entity
was a public body needed to be handled by the Appellate Body with special care.

in REF 203 Customs does not consider indicia 3 from the starting point of govemment ownership. The
approach that REP 203 takes for the purposes of establishing that indicia 3 exists is to identify varicus
GOC policies and regulations about the structure of industries and their operation within China — whether
related to the steel industry or nat - and then to try tomatch the behaviour of an entergrise (in this case,
Baostesl) with the behaviours described in those policies and regulations. Having achieved some of
these matches, REP 203 concludes that the GOC exercises “meaningful contral” aver SIEs and their
conduetin the iron and steel sector.

The GOC submiis that this conclusion is not supperted by evidence; [s not based an logic; and cannot
hurdie the high bar that the Appellate Body set for arriving ata public body finding using the rationale of
*meaningful contral”.

The "palicies” in question are said to be:

the Dfrecrory Catalogue on Readjustment of Industrial Structure, which categorises certain
industries into encourage, restricted and eliminate investment industrias;

the Decision of the State Council on Promulgating the ‘Interim Provisions on Pramoting Industtiaf
Structure Adjusiment for Implementation’, which outfines how ftha GOC promotes and restricts the
development of industries in the categorias listed above. For example, investments is prohibited
in rastricted and dliminated industries;

the Notice of the State Council on Further Strengthening tha Elimination of Backward Production
Capacitias which cutfinas the penalies for non-complianice with the GOC’s plans for aliminating
certain production capacities. This can include the revocation of the production licence; and

fhe Standard Conditions of Praduction and Operation of the fron and Steel Industry, which

2 DS 379, para 318.
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outlines the requirernents for iron and steel producers in China Including certain production size

requirements. Companies that do not meet these requirements can be prevented from getting
credit and new production cences 2

The Directory Catalogue on Readjustment of Industrial Structure (“the Directory Catalogue”) and the
Decision of the State Council on Promulgating the “interim Provisions on Promoting Industrial Structure
Adjustrment for Ifmplementation’ ("the Interim Provisions”) are part of the same pdlicy. The Interim
Provisions sets out the criteria under which certain production processes may be classified as
“encouraged”, “restricted”, or "eliminated”, and how GOC agenciss may deat with such processss. The
Directory Catalogue identifies what production processes actually falt within these categories.

The GOC emphasises that there is nothing unusual or unioward regarding a government proscribing
certain unsafe, unclean or otherwise harmfui producticn processes, or indeed encouraging investment in
iriore Up to date technologies. As the TMRO nated, this is simply an ordinary function of government, the
abeisance to which or the enforcement of which cannot be characterised as “meaningful contral”.

The GOC would further note that neither the Directory Catalogue nor the interim Measures purport to have
any effect on the overall commercial decision-making of individual SIEs or on manufacturers of HRC. The
GOC therefore does not understand what the relevance of these documents is to the charge thatthe
GOC “meaningiully contrals” SiFs preducing HRC, and even if it did, that such control was relevant to the
allegation that SIEs provide HRC for less than adequate remuneration. A regulation that deals with
restrictions on outdated technelogies which poliute the environment to an unacceptable degree, or which
are unacceptable interms of proper standards of occupationat health or safety, is not an instrument of
“meaningful controi” over the behaviour of an enterprise. It can stiil conduct its business without the
interference of the GOC and without being controlled by the GOC.

The term “packward production” as used in the Notice of the State Council on Further Strengthening the
Elimination of Backward Prodyction Capactties relales to oul-dated production techniques, equipment
and products which do not conform to relevant regulations and laws. Backward production capacities are
the same as production processes which fall into the "eliminated category” of the Interim Provisions.
Again, these processes are considared to be “backward” because they seriously waste rasources,
especially energy rescurces, and are considared to be toc environmentaily damaging or do not meet
work safety conditions. Again, we wouid nale thal the Natice does not impose any special requiremeants
on 8IEs nor does it discuss HRC. Again, the GOC must ask why this documant is considered to ba
relevant to an acecusation that SIEs are under GOC contral,

The Standard Conaditions of Production and Cperation of the lron and Steel Industry sets out certain
industry standards of the iron and stes| industry, inciuding standards of product quality, environmenial
pratection, energy consumption, workmanship ang equipment, production scale, safety, sanitation and
social respongibility. Mare fo the point, the Standard Conditions simply collate existing reguiations — such
as the Interim Provisions - and have no additional binding force themselves. For exampie, the
Workmanship and Equipment standards relate to production processes that are “restricted” under the
Directary Catalogue, or backward production capacity {which as noted above, is the same as the
“aliminated” category in the Directory Catalague). Again, the GOC considers that there is nothing unusual
about the pubiication of industry standards, ar about the reprimanding of those who operate outside of
those stancards.

REP 203 considers that these regulations:

z REP 203, pages 55-56.
= TMRO Report, para 85.
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...demonstrate that the GOC exercises meaningful control over iron and steel producing SIEs. The
ability of the GOC to revoks licenses or block credit if companies do not undertaks certain action
shows government control over SiEs 2

The GOC notes that these two factors arise only in relaticn to the Standard Cenditions. The GOC would
firstly note that the revocation of a license where an entity acts outside of its prescribed limits - ie the
conditions upon which the license was originally granted - is not an unusual act of government, and does
not indicate any unusual form of control, Secondly, the idea that the GCC “blocks credit”, and that this is
a way of controlling an enterprise that is non-compliant with the Standard Corditions, is a very sirange
interpretation of the Standard Conditions.

What the text says Is that the GCC:
...shall not provide credit and finance support.

This is not 1o say that the GOC provides financial support or credit to enterprises that are compiiant with
the Standard Conditions, or that it has to provide financial support if an enterprise is compliant. The
statement is an express recognition that the GOC would not issue a policy that allows for the provision of
credit or financial suppert to an entity that operates outside of the Standard Conditions, The GOC does
nat consider this fo be untoward.

The GOC notes that the Australian government has adopted policies that clearly can impact upon the
behaviour of Austraiia's own steel industry. For example, the Steel Transformation Plan 2012is a
legislative instrument that facilitates payments of financial assistance (*8TP Payments") under the Stee/
Transformation Plan Act to eligible corporations ("STF Participants™. In order to be an STP Participant, a

corparation must be registered. However, clause 2.12 provides that registrarion can be revoked at any
time for a number of reasons, including:

(2) The Secretary may deregister an STP participant i, at any time the Secretary s satisfied that the
STP participant is not likely, or has failed, to comply with a condition of registration in Division 2.5.

The conditians of registration include that the STP Participant complies with the requirements of the STP
Act and Plan and meets the definition of an “eligible corporation”. An eligible carperation is cne that
meets the following definiiion:

eligible corporation: a corporation Is an sligible corporation at a particular time if

{a) at that time, the corporation is a constitutional corporation that manufactures steef in
Australia using efther of the following methods:

(i) integrated iron and steel manufacturing that involves the physical and chemical
transformation of iron ore into crude carbon steel;

(i) a method that involves the physical and chemical transformation of cold ferrous
feed into crude carbon steel; and

{b) the corporation produced at feast 500,000 tonnes of crude carbon steel in Australia using
sither of those methods:

(i) in the financial year that snded most recently before that time; and

24 REP 203, page 56.
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{ii) in the 2009-2010 financial year.

The GCC notes that in crder 1 gain the benefit of Australian government financial assistance, the STP
participant is required to produce stes! through two prescribed methods, and must maintain a production
minimum of 500,000 tohnes in crude steel,

The pgint is that there would nat seem to be any difference between the measures that Customs
considers are sufficient to characterise steel-producing SiEs as public bodies in this case, and those set
far STP participants in Australia, In fact one would have to say that the provision of free money to a
fawfully operating enterprise subject to compliance with operational conditions, such as is achigved
through the STP, is clearly a method of “controlling” an enterprise, and that the Chinese prohibition on
providing credit to an enterprise that is unlawful is clearly not.

The underlying point is that gavernments may impose laws and reguiations that require preduction
standards to be met, ar that prevent the use of harmful production technolagy, and that impose sanctions
where those standards are not met, ar where prohibited technalogy is used, This is not unusual and does
not indicate that the entities that are the subject to such regulation perform a government functian. A
Chirese law about compliance with industry standards certainly does not prove that an enterprise
possesses or s vested with government authority which - as we have explained - is the ultimate end point
that must be arrived at in any “public body” analysis,

The GCC therefare submits that none of the above mentiored regulations evidence that the GOC
exercises meaningful control over SIEs that produce HRC or narraw strip. They merely evidence that, like
any other government, the GOC will regulate its industries to ensure that overly-harmful technalogiss are
not used. This is nat meaningful control which evidences that SiEs exerciee government authority, The
regulations do not make any specific provision for SIEs, or SiEs that produce HRC or narrow strip.
Therefore, the cenclusion drawn by REP 203 is not supported by evidence. In fact, it is not even inferred
ar intimated by evidence. The conclusion is baseless.

We reiterate, in terms of £S 379, that any "meaningful contral” eniy evidences the possessicn and
exercise of governmental autharity in certain circumstances. When enterprises simply go abeout their
normal commercial business in a normai regulatary ervironment, we do not accept that they can be said
1o be “possessing” and "exercising” government authority. That kind of behaviour is not indicative of the
vasting of government authsrity in any shape ar farm.

REP 203 reiterates extracts from various Baoslesl Annual Reporls that are said to intimate that Baosteel is
in some way invalved in the implementation of GOC pdlicies generally. However these extracts dono
such thing.

Firstly, the GOC notes that the extract from Baosteel's 2010 Annual Report is the same as that discussed
above. It is merely a general statement and daes not evidence that Baoshan Steel, the company that
produces steel, implements any government palicy. The same criticism can be made of the exiract from
the 2008 Annual Report. Both are irrelevant to the question of whether the GOC exercises meaningful
cantrot aver Baostaal, ar 8iEs generally, which would evidence those SIEs exercise government authority.

The same could be said about the extract from Baosteel's 2006 Annual Report that is quoted in REP 203,
However, having reviewed the relevant repart, the GOC has not found thase words contained therein, The
GOC does nat bellevs that the relevant extract actually came from Baosteel's 2006 Annual Report ar,
indeed, any of its recent annual reports. Therefare, not only does the extract not support the canclusion
that the GOC exercises meaningful control over SIEs that would evidence that those SIEs possess
governmert authority, the credibility of the statement itself must be questioned, as it has not been

NON-CONFIDENTIAL
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referenced in a manner that would allow for scrutiny of its source.
Again, the GOC reiterates the findings of the TMRO that:

The evidenice analysed by Customs indicales that certain praducers of HRC are actively taking
steps to comply with the poficies promulgated by the Government of China, and display an
awareness that there may be negative consequences to their businass if they fail to do so.
However, in my view, active compiiance with governmerital policias and/or regulation doas not
aquate to the exercisa of governmental functions or authority. It doas not avidenca the essential
alement of exercising a power of government cver third persons.

and that:

Moreover, aven if it were accepted that the Government of China exercises meaningful control
over State-investad HRC-producers, the third test drawn from DS 379 would again hot be met in
my view, because the evidenice again fails to estabfish that the entarprises are exercising
governmental authority

These sentiments are entirely correct. Compliance by an enterprise with industrial regulations
promulgated by a government do not indicate "meaningful control” of the entity such as would provide
avidence of the carrying out of a government function. The regulations dited by REP 203 are lsgally
binding Upon many entities - SIEs, foraign-invested enterprise and other forms of enterprises. Conforming
with them is what an enterprise is supposad to do. China has been schooled by the West 1o implement
the rule of law, and to ensure ransparency and equality of treatment of enterprises. Having done that, it is
now accused by the Australian Government of vesting government authority in Chinase enterprises.

Even if the said compliance with law, reguiation ard policy amounted te "meaningful contrel”, such
*meaningful control” goes no further than to evidence the ordinary and proper functioning of a
government such as the GOC. This cannot serve as evidence that $IEs themselves possess or exercise
government authorily in performing governmental function. No government authority is being exercised
by the 8IEs, and no governmental function is being performed by the SIEs.

The GOC notes that businesses in Ausiralia, when supplying goods or services, must collect *GST"
{goods and senvices tax) on behalf of the Australian Government, and then remitit to the Australian
Taxation Office. According o the reasoning stated in REP 203 and SEF 193, the mandatory legislation
directing entities to perform the governmental function of tax collection and to conduct their business in
such a way as to make thal possible would amount to "meaningful control” by the Australian Government.
Does that constitute every Australian business which complies with that law a public bogy? We would be
surprised if Customs thought this to be the case. If such evidence cannot serve as evidence that a privats
antity in Australia is exercising governmeantal authority in performing a government function, then a
Chinese SIE cannot be said to be a public body simply because of its compliance with industrial
regulation or because it acts in ways which are conternplated by industrial policy.

Lastly, REF 203 states that;

Heowever, further evidence exists to show that these entities are still constrained by, and abiding
by, GOC poiicies, plans and measures. In doing so, SiEs are cantrolling the decisicns of other

2 TMRO Report, para 245,

5
2% {bid, para 248,
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parties to alsc adhere to these policies 27
The GOC requests to be informed what that evidence Is.

The gituation is absurd. The GOC submits that there ig no or insufficiant evidence io support the public
bodies finding in REP 203, and that there continues to be no or insufficient evidence to make that finding
in the current investigation.

B “Public body” finding pertaining to coke and coking coal SIEs

The GOC submits that the alleged Programs 2 and 3 do not exist Thig, in itself, is supported by the
absolute lack of evidence to support the existence of the Programs. For exampile, SIEs that produce coke
and coking coal were said to be "public bodies” because:

...Coking coal and coke producers are part of the iron and steel industry in China... 2

On thig basis, the SEF considers the evidence and reasons set outin REP 203 are equally applicable to
SIE producers and suppliers of coking coal and coke.

This is facile.

Ignaring the lack of an evidentiary method or a legal basis for REF 203's public body datermination, the
GOC would firstly point out that REP 203 made no finding in relation to SIEs in the iron and steel industry.
Raiher, REP 203 made a finding that 8iEs that produce HRC and/or narrow strip were putlic bodies.
While SEF 153 may be of the opinion that this is equally applicabie to coke and coking SIEs, there is no
evidence referenced ic show why this may be the case. Therefcre, the SEF establishes no basis for the
finding - prefiminary or atherwise - that SIEs that produce coke and coking coal are public bodies.

Secondly, the GOC wauld guestion the finding that coke and coking coal producers form part of the iron
and steel industry. Certainly, coke and coking coal is sold to the iron and stee! industry, but ihey are
themselves notircn of steel, and have uses bayond those of the iron and steel industry, The GOC
discussed this in response to Question 1 of Secfion A of its response to the Government Questionnaire.
The coking coal industry is an exiraciive industry. Coking coal can be produced by iron and steel
enterprises as part of an integrated steel-making precess, or nat.

It appears that the only basis for this conelusion is that coke and ceking coal is an input to the production
of iren and steel, The GOC requests that Customs explain what the bounds of the “iron and steel industry”
are. Does it extend to every input used In the produciion of iron and steel? Without such a definition, the
GOC considers that the concept of aniron and stee! industry will be used to mean whatever it has to
mean to support the findings of these non-existent subsidies.

The GOC submits that there is no evidence that SIEs invelved in the production cr supply of coking coal
and coke are public bodies. Therefors, Frograms 2 and 3 cannet exist.

c Adequacy of remuneration for HRC
The SEF concludes that HRC is provided by SIEs for less than adequate remuneraticon. in doing so, the

SEF considers that it is reasonable to determine that the remuneration received for HRC is inadequate
because: '

2 REF 202, page 57.
2 SEF 193, page 149.
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[Customs] considers it reasonable to determine that the benchmark established to determine
adequate remuneration for HRC in China is also suifable to determine competitive market costs for
those googds.

In the circumstances of HRC in China, a competifive market cost is considered to he adeguate
remuineration for those goods and vice versa. Consequently the same amolint has been applied by
[Customs] in each context®

The reference to “a competitive market cost” relates to a finding made in the conterminously running
dumping investigation of coated steal. in the Staterment of Essential Facts in that dumping investigation
("SEF 190", it was preliminarily concluded that “HAC prices are affected by GOC influsnces and do rot
reasonably reflact competitive market costs”* This finding is relevant to the reliance on the reparted
costs to make and sell of Chinese preducers of coated steel bacause, Insofar as these costs are
conhsidered not to reasonably refiect competitive market costs as required by clause 180(2) of Customs
Regulations 1926, Customs substitutes a prexy "competitive market cast” in order to construct a normal
valua. In SEF 190, the proxy cost was:

...the weighted average domestic HRC price paid by cooperating exporters of galvanised steel
ahd alumninium zinc coated steel from Korea and Talwan, at comparable terms of trade and
canditions of purchase to those observad in China 3

There are numerous criticisms that the GOC could make about this appreach. indeed, the GCC has
made it clear on several accasions that Australia's Regulation 180(2) is not consistent with the WTO
abligation thatit purports to apply 2 The GOC would also paint cut that no evidence s tendered to
suppart the finding that the costs of HRC reported by Chinese producers of coated steel are not
competitive market costs. it may be inferred from SEF 190 that this fincing is based solely upon the
finding of the existence of a “particular market situation” in the Chinese market for coated steel, and of an
ambiguous concept of "government influence” - however, this is not clear from the text. in any regard,
that finding itself is lacking in merit, as discussed at length in the GOC's submission o the coated steal
dumping investigation dated 17 April 2013.

Mare relevant to the current submissicn is that, upon the GOC's review, it is apparent that the SEF's
finding that prices of HRC provided by SIEs do not represent adequate remuneration completaly ignores
certain elements that both the SCM Agreement and the Act require be satisfied before & subsidy can be
found to exist. itis an entirely non-contentious position to state that without the identification of a benefit,
no subsidy can be found to exist. This much is made clear in Article 1.1(b) of the SCM Agreement and the
definition of the term “subsidy” in Section 2697 of the Act. Relevant to the scenario where it is alleged that

a public body is involved in the administration of a subsidy through the provision of goods, Article 14(d) of
the SCM Agresment provides that:

the provision of goods or services or purchase of goods by a government shall not be considerad
as cortferring a benefit Unless the pravision is made for less than adequate rermuneration, or the
purchase is made for more than adequate remuneration. The adequacy of remuneration shall be
determined in relation to prevailing market conditions for the good or service in question: in the
courntry of provision or purchase (including price, qualily, avaifability, marketability, transportation
and other conditions of purchase or sale).

SEF 193, page 150.

SEF 190, page &1.

# Ibid, page 52.

2 Anti-Dumping Agreement, Article 2.2.1.1,

CI)
8B
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The same requirements have been implemented in Australian law through Section 269TACC(5) of the Act.
There are two important considerations that need to be locked at: the idea of “adequate remuneration”
and the requirement that such adequacy is determined “in relation to prevailing market conditions for the
good or service in the country or provision or purchase”, The GOC submits that Customs has failed to
address both these concepts correctly.

"Adequate remunaration” has been defined to mean:

the term "adequate” in this context means "sufficierit, satisfactory”. ‘Remuneration’ is defined as
‘teward, recompense; paymert, pay’. Thus, a benefit s conferred when a government provides
goods t0 a reciplent and, in return, receives insufficient payment or compeansation for those
goods®

As noted above, the SEF coneluded that, because a previous finding has been made as to what a
competitive market cost for HRC is, any purchases of HRC for less than that cost cannot be considered to
have been made for adequate remuneration. Without rehashing the inadequacies of Customs’
"competitive market cost” finding, the GOC would note that equating that "competitive market cost” with
"less than acequate remuneralion” is not what is considered by the relevant law.

First, the idea that there is a singular price derived by a competitive market, and that any deviation from
that price is nat “competitive” is contrary to reason and expectation. The GOC expacts that a great deal
of variation in the HRC costs would have been demonstrated to Customs in the course of its
investigations, both between different coaled stee! producers and over time. The idea that these costs
were not competitive because they fell below some static orice-point that Customs considered represents
the lower bounds of what a competitive market pricing mechanism would discover is ridiculous.

The idea that soms government influence will lead 1o a situation where prices represent inadequate
remunsration has been expressly addressed by the WTO Appsilate Body. Specifically, the GOC would
refer to the following sentiment of the Appellate Body:

Turning first fo the text of Article 14{d), we consider the submission of the Urited States that the
term 'market conditions” necessarily implies a market undistorted by the government’s financial
contribution. In our view, the United States’ approach goes too far. We agree with the Parel that
‘Ttihe text of Article 14 (d) [of the] SCM Agreement does not qualify in any way the 'market’
conditions which are to be used as the benchmark ... [a]s such, the text does not expliciily refer fo
a pure’ market, to a market ‘undistorted by government intervantiony, or to a fair market valug'.”
This is confirmed by the Spanish and French versions of Atticle 14{d), neither of which supports the
contention that the term ‘market” qualifies the term “conditions” so as to exciude situations in which
there is government involvement. This is confirmed by the Spanish and French versions of Article
14(d), neither of which supports the contention that the term "market” qualifies the term "conditions”
S0 as to exclude situations in which there is governiment involvement ®

The GOC agrees with the Appeliate Body in this regard, and submits that this pravents the conflation of
the concept of “competitive market costs” on the ane hand and the concept of “adequate remuneration”
on the other. The earlier finding made by Customs does not permit the iatter finding as a matter of course.
What neads to be determined is whether, in the context of the prevailing market conditions of the
domestic market, the price paid for the allegedly subsidised goods was insufficient compensation for
those goods. The SEF has not made this determination. In the context of a provision which describes

s Report of the Appsllate Body. United States — Final Countervailing Duty Determination with Respect to

Certain Softwood Lumber from Canada (WT/DS257/AB/R) 12 January 2004 (*Softwood Lumber V™), para 84,
34 Ibid, para 7.
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whean a sale or purchase is a "subsidy”, the words "adequate rermuneration” connote that a price which is
less than a singular idealised “competitive market cost” is not automatically excluded from consideration
in a benefit analysis. The GOC would therefore submit that the finding that the cost of HRC did not
represent adequate remuneration is materially flawed,

Furthetmore, the SEF has not had regard to the prevailing market conditions of the Chinese market when
determining the adequacy of remuneration. Rather, the SEF has used a benchmark that is based on
prices from outside the Chinese market to determine whethar the remuneration received for the sale of
HEC within the Chinese market is adequate. There are two relevant issues that impact the legitmacy of
this approach.

First, the GOC is aware of no legisiative basis under which Customs is able to have reference to an
exilernal benchmark for determining benefit. The chiapeauto Article 14 of the SCM Agreement provides
that:

For the purpose of Part V, any method used by the investigating authority to calculate the benefit to
the reciplient conferred pursuant to paragraph 1 of Article 7 shall be provided for in the national
legistation or implementing regulations of the Member concerned and its application to each
particular case shall be transparent and adequately explained.

Nowhere in the Act ar the Reguiations is the use of an external benchmark contemplated, mentioned or
explained, The GOC submits that refiance on such a kenchmark is lacking in transparency, is beyond
Customs’ powers under Australian law, and is at odds with Australia’s WTC obligations.

While the GOC notes that the WTO's Agpellate Body has indicated reference may — in certain limited
circumstances — be had to an external benchmark, Australia must still act in accordance with the
obligations of the chapeau ta Article 14 of the SCM Agreermnent. Moreover, the circumstances under which
Customs has determined that the use of an external benchmark is appropriate, and indesd the
calculation of the benchmark itself, are not consistent with what has been envisaged by the Appellate
Body as being acceptable in any given circumstance. As the Appeliate Body has noted:

...the possibility under Article 14¢d) for investigating authorities to consider a benchmark other than
private prices in the country of provision is yery limited. We agree with the United Statas that "ftlhe
fact that the government is a significant supplier of goods does not, in itself, establish that all prices
for the goods are distorted”. Thus, an ailegation that a government is a significant supplier wouild
not, on its own, prove distortion and allow an investigating authority to choose a benchmark other
than private prices int the country of provision. The determination of whether private prices are
distorted because of the government's predominant rofe in the market, as a provider of certain
gcods, must be made on a case-by-case basis, accerding to the particular facts uniderlying each
countervailing duty investigation® [underlining supplied]

We note that the only finding made in the SEF was thal "HBC prices are affected by GOC prices and do
not reascnably reflect competitive market costs” ™ This is below what the Appellate Body considered 1o
ke a relevant situation on which ane could disregard private prices in China. The only reason offered by
the SEF as to why private ptices could be disregarded was becausea they were “equally affected by
government influence”™? However the GOC submits that there is no indication that SIEs have been
providing HRC at a level of remunetation that is inadequate in light of the prevailing market conditions. All
the SEF finds is that prices of HRC are low in China generally, and that some HRC is provided by private

* Softwood Lumber [V, para 102.
% SEF 193, nage 157
s Ibid
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entarprises at the same price as it is provided by SiEs. These are not grounds which the Appellate Bady
considered appropriate to dismiss private prices as a benchmark for determining the adequacy of
remuneration.

Secondly, the GOC wouid emphasise the Appellate Body's warning that where an investigating authority
used an exiernal benchmark:

...t is under an obligation to ensure that the resulting banchmark relates or refers to, or is
connected with, prevailing market conditions fn the country of provision, and must reflect price,
quallty, availabillty, marketabifity, transportation and other conditions of purchase or safz, as
requirad by Article 14(d)*

The GOC struggles to see how the benchmark adopied in the SEF had any regard to the prevaiiing
market conditions in China. indeed, there is no mention of “prevailing market conditions”in refation to the
benchmark. The concept appears to be mentioned in the SEF only when referring to the requirements of
Section 269TACC(5) and Article 14(d) of the SCM Agreement.

Chinese enterprises are by far the biggest producers and censumers of HRC in the world. 1t cannot be
contended that a benchmark "price” based on the weighted average of demestic HRC prices paid by
cooperating exporters of coated steel from Korea and Taiwan would not have to be adjusted in order to
have regard to the prevaiiing conditions in the HRC market in China, The chosen benchmark does not
reflect price, quality, availability, marketability or the other conditions of purchase or sale as required by
Article 14{d). Adjusting for these factors is not a mere suggestion of the Appellate Body - rather, the
Appellate Body has indicated that an investigating authority is under an obligation to ensure that any
determination of the adequacy of remuneration is made by reference to these features of the domestic
market.* In the absence of such a determinaton, it cannot be shown that sales of HRC were made at less
than adequate remuneraiion in that market.

In summary, the GOC submits that the finding that HRC was provided by SiEs for less than adequate
remuneration cannot legally be asserted, insofar as it;

e does not make afinding that remunsration received for HRC is inadequate;
= relies on an external benchmark which is not provided for by the Act;

* does notdetermine the adequacy of remuneration having regard to the prevailing markst
conditions [n China.

Tharefore, the GOC submits that no finding of “bensfit” has been made, on which the existence of
Program 1 could be based, and that any resulting countervailing measures imposed would be uniawful,

D Conclusion and request
The GOC submits that:

e the 8EF has notidentified the vesting of government authority in SIEs, or the possession of
government authority by SiEs, which couid characterise them as “public bodias™

+ when givenits proper interpretation, the evidence adduced to support the contention that SIEs

ki Softwood Lumber IV, para 106
% Ibid, para 120.
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are vested with government authority shows no such thing;

s the finding that coke and coking coal producers are part of the "iron and siesl indusiry” is not
supparted by evidence, nor logic;

* there is no evidence that SIEs that produce coke and coking coal are public bodies;
= there has been nafinding that HRC is provided by SIEs at less than adequate remuneration within
the meaning of that concept as it is used in Article 14({d) of the SCM Agreement and Section

262TACC(5) of the Act;

¢ Customs does not have the power 1o determine the adequacy of remuneration through the use of
a single benchmark based on what Customs considers to be "competitive market cost”;

= the benchmark adopted in the SEF fails to ensurs that the adequacy of remuneration has been
determined having regard to the prevailing market conditions for HRC in China, as required by
Section 2689TACC(5).

Cn this basis, the GOC submits that it is not open for Customs to legally assert that Programs 1, 2 and 3
exist or provide a benefit o Chinese coaied sieel producers,

The GOC requasts that Customs recommend to the Minster for Home Affairs that he cannot impose
cauntervalting duties on ceoated steel exported from China.,

Yours sincarely

Daniel Moulis
Principal
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