APPLICATION FOR REVIEW OF

DECISION OF THE MINISTER WHETHER TO PUBLISH A DUMPING DUTY NOTICE
OR COUNTERVAILING DUTY NOTICE

Under s 269Z7E of the Cusfoms Act 1801 (Cth), | hereby request that the Anti-Dumping Review Panel
reviews a decision by the Minister responsible for Australian Customs and Border Protection Service:

to publish : M a dumping duty notice(s), andfor

[:I a countervailing duty notice(s)

CR

not to publish : El a dumping duty notice(s), and/or

D a countervailing duty notice(s)

in respect of the goods which are the subject of this application.

{ believe that the information contained in the application:

» provides reasonable grounds to warrant the reinvestigation of the finding or findings that formed the
basis of the reviewable decision that are specified in the application;

. provides reasonable grounds for the decision not being the correct or preferable decision; and

. is complete and correct {0 the best of my knowledge and belief.

| have included the following information in an attachment to this application:

M Name, street and postal address, and form of business of the applicant {for example,
company, partnership, sole trader).

Name, title/position, telephone and facsimile numbers and e-mail address of a contact within
the organisation.

Name of consultant/adviser (if any) representing the applicant and a copy of the
authorisation for the consultant/adviser.

Full description of the imported goods to which the application relates.

N ®H ©

The tariff classification/statistical code of the imported goods.
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A copy of the reviewable decision,

Date of notification of the reviewable decision and the method of the notification.

A detailed statement setting out the applicant’s reasons for believing that the reviewable
decision is not the correct or preferable decision.

N ®H R M

[if the application contains material that is confidential or commercially sensitive] an additional
non-confidential version, containing sufficient detail to give other interested parties a clear and
reasonable understanding of the information being put forward.

/
!

Signature: | A
Name: Lé:_ Zac Chami
Position: Partner - Clayton Utz Lawyers

Applicant Company/Entity: Japanese Mills (Nippon Steel & Sumitomo Metal Corporation, JFE Steel
Corporation and Kobe Steel Lid)

Date: 4 /12/2014
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CLAYTON UTZ -

APPLICATION FOR REVIEW - INVESTIGATION INTO THE ALLEGED
DUMPING OF QUENCHED AND TEMPERED STEEL PLATE
EXPORTED FROM FINLAND, JAPAN AND SWEDEN

1. Executive Summary

1.1 We act for the Nippon Steel & Sumitomo Metal Corporation, JFE Steel Corporation and Kobe
Steel, Ltd (Japanese Mills).

1.2 By this application, the Japanese Milis seek review of the decision of the Parliamentary
Secretary to the Minister for industry (Minister) on 28 October 2014 to impose anti-dumping
measures in respect of the quenched and tempered (Q&T) steel plate exported from Finland,
Japan and Sweden {(Decision).

1.3 The Japanese Mills submit that the Decision is not the correct and preferable decision under
the Customs Act (Act) by reason of the following issues identified in the Anti-Dumping
Commission (ADC) Report No. 234 (Report 234):

{a) errors in the consideration of material injury, which did not adequately account for
the effect of extraneous market forces upon the investigation applicant (applicant)'s
business;

{b) misapplication of s. 269TAE of the Customs Act; and

{c) failure to properly establish the requisite causal link between such injury and the

presence of allegedly dumped goods in the Australian market.
1.4 The Review Officer is requested to review the recommendations in Report 234 and accepted
by the Minister in the Decision. The Japanese Mills submit that it would be appropriate for the

Review Officer to recommend that the decision be vacated, or alternatively, revised to properly
account for other market forces upon the industry.

2. Application particulars

2.1 Names of applicants: Japanese Mills (as defined above)

2.2 Contacts within organisations:

Mr Yoh Nakayama
Corporation 6-1 Marunouchi, 2-Chome

Chiyoda-ku

TOKYO 100-8071

JAPAN

nakayama.del.yoh@jp.nssmec.com

JFE Steel Corporation Mr Takeshi Esumi

Export Planning & Administration Sec.

Sales Coordination and Qperation Planning
Department

2-2-3 Uchisaiwaicho, Chiyoda-ku

TOKYO 100-0011
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2.3

31

4.1

5.1

6.1

JAPAN

t-esumi@jfe-steel.co.jp

Kobe Steel Limited Mr Takatoshi Sakagami

Manager, Planning and  Administration
Department, Iron and Steel Business

9-12 Kita-Shinagawa 5-chome
SHINAGAWA-KU

TOKYO 141-8688

JAPAN

sakagami.takatoshi@kobelco.com

Representatives: The details of the representatives acting in respect of this application are as
follows:

Clayton Utz, Lawyers Contact: Zac Chami

Address: Level 15, 1 Bligh Street, Sydney
NSW 2000

DX: DX 370 Sydney

Fax: +61 2 8220 6700

Phone: +61 2 9353 4000

Email: zchami@claytonutz.com

A copy of the authorisation for the representatives is contained at Annexure A,

Description of goods

This application concerns Q&T steel plate exported from Finland, Japan and Sweden. In
Report 234, the goods are defined as follows:

"Flat rofled products of alloyed steel plate commonly referred to as Quenched and
Tempered (‘Q&T") steel plate (although some Q&T grades may not be tempered),
not in coils, not further worked than hot rolled, of widths from 600mm up to and
including 3,200mm, thickness between 4.5-110mm (inclusive), and length up to and
including 14 metres, presented in any surface condition including but not limited to
mill finished, shot blasted, primed (painted) or un-primed (unpainted}, lacquered,
also presented in any edge condition including but not limited to mill edge, sheared
or profiled cut (i.e. by Oxy, Plasma, Laser, etc.), with or without any other minor
processing (e.g. drilfing). Goods of stainless steel, silicon-electrical steel and high-
speed steel, are excluded from the goods covered.”

Tariff classification

The following tariff subheadings and statistical codes are presently applicable:

7225.40.00 21,92 23,24
7225.99.00 30 44

Notification of the reviewable decision

The Japanese Mills were nofified by email of the Decision on 5 November 2014. A copy of the
Decision is at Annexure B.

Statement of Reasons for Believing that the Reviewable
Decision is not the Correct or Preferable Decision

The Japanese Mills submit that the decision adopts errors from Report 234 in respect of the
following issues:

11314237189.1



6.2

6.3

6.4

6.5

6.6

6.7

6.8

6.9

(a) the assessment of material injury suffered by the applicant;
{b) the misapptication of section 269TAE of the Customs Act; and

{c) the determination of a causal link between such injury and the presence of allegedly
dumped goods in the Australian market.

Material injury and s. 269TAE of the Customs Act

The General Agreement on Tariffs and Trade 1994 (GATT) establishes that anti-dumping
duties can only be imposed on imported goods where those goods have been found to have
been dumped and as a result of that dumping have caused, or threaten to cause, material
injury.

The GATT principle is replicated in sections 269TG(1) or {2) of the Customs Act. Those
provisions establish that the publication of a dumping notice can only be made in instances in
which the Minister is satisfied that the goods for which the notice is published are dumped, and
because of that dumping:

"...material injury to an Australian industry producing like goods has been or is
being caused or is threatened, or the establishment of an Australian industry
producing like goods has been or may be materially hindered."”

It is clear that Australian law and the GATT are consistent in so far as both demand that the
investigating authority must, on consideration of the verified facts available to it, find that both
variables — dumping and a causal link to material injury — are sufficiently supported by
probative evidence in order to publish an anti-dumping notice {ADN) with respect to the goods
under consideration.

The requirement o establish a causal link

The investigation and analysis as to whether dumping has caused material injury (for the
purposes of an anti-dumping investigation) demands the careful consideration of relevant
facts. Injury analysis is a composite process which requires two queries to be tested against
the available, verifiable, facts namely:

(a) whether the applicant has suffered material injury; and

(b whether the injury suffered can be attributed to dumped imports such that the injury
can be said to have been caused by exportation of goods to Australia from the
identified countries at prices deemed to be ‘dumped prices’.

To test these two elements with the requisite rigor and reliability, in order to make a positive
determination under section 269TAE(1) that material injury to Australian industry has been or
is being caused or, is threatened or, would or might have been caused, the analysis must be
based upon positive evidence that is objectively verifiable and defensible.

This is set out under section 269TAE(2AA) of the Act, which clearly states that a determination
with respect to injury pursuant {o section 269TAE “must be based on facts and not merely on
alfegations, conjecture or remote possibilities”.

Submissions prior to Report 234

In the Statement of Essential Facts (SEF) 234 published by the ADC on 27 August 2014, the
ADC preliminarily found that the applicant had suffered injury caused by dumping in the form
of price depression, price suppression, reduced profits, reduced profitability, and reduced
domestic revenue.

Following the publication of SEF 234, the Japanese Mills made submissions detailing several
concerns regarding the approach utilised in the SEF. Those submissions are at pages 49 to
54 of the bundle of submissions at Annexure C. In summary:

L\314237189.1



6.10

6.1

(a) the Japanese Mills were concerned by the absence of any clear causal link
between the applicant's performance issues and the alleged injury. SEF 234 did not
adequately demonstrate how the issue of causation was established to the
exclusion of extraneous factors;

(b} any such consideration would have required a credible method of isolating the
alleged damage from market forces during a time of significant transition in the
industry;

(c) the claims made by the applicant clearly failed to adequately address the dynamics

of the Australian market - indeed during the early stages of the investigation the
applicant denied the impact of the declining mining industry on its performance;

{d) there was considerable material to evidence that the overwhelming causes of
downturn in the applicant's business were changes in the dynamics of the
Australian market during a period of significant economic transition. Those
changes, which were contemporanecus with the investigation period, are
particularised in greater detail in the submissions at Annexure C;

{e) the above stated market dynamics resulted in reduced levels of demand, sales
volumes, capacity utilisation, wages, and profitability; and increased CTMS, stock
levels, and price depression. However, it was noted that the applicant was
nonetheless able to increase its market share during the injury analysis period;

) the price cutting analysis undertaken in the SEF was unduly simplistic and did not
involve analysis of all relevant variables (see pages 52 to 54 of the submissions at
Annexure C); and

(9) in the circumstances, the Japanese Mills submitted that the injury claimed by the
applicant was unsupported, failed to pay due regard to extraneous market forces,
and was based upon the most tenuous and speculative of links.

Report 234

Notwithstanding the Japanese Mills' submissions at Annexure C regarding the role of market
forces as the fundamental cause of injury to the applicant, Report 234 concluded that the
applicant suffered injury caused by dumping in the form of price depression, price suppression,
reduced profits, reduced profitability and reduced domestic revenue. The report concluded that
the injury was material.

The impact of the significant downturn in the mining industry was recognised, to some extent,
in Report 234, At 5.2, it was noted that the Australian Q&T steel plate market was
predominately driven by the resources and mining sector. The report acknowiedged the
cccurrence of "a rapid contraction of approximately one third" of the market in 2013. This
coincided with the injury analysis period. The ADC also found:

Volume injury

(a) reduced demand "resufting from a downturn in the mining indusiry” was "likely to
have materially contributed” to the applicant’s sales volumes declining during the
investigation period. As such, there was "insufficient evidence" o establish that
volume injury by reason of dumping was "material and greater than that likely to
have occurred in the normal ebb and flow of business in a contracting market"

' Report 234 at 8.4.
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(b)

(c)

(f)

Price injury

after assessing price undercutting "at an aggregated leve!", by comparing the
applicant's weighted prices against those of each importer, the ADC found that
there was “sufficient evidence"” that the applicant had suffered price injury. The
ADC conceded, however, that price cutting “could not consistently be
demonstrated”. The ADC nonetheless considered that the Australian industry
“faced price pressure from imported goods™,

based upon the above, the ADC was satisfied that the Australian industry was
forced to reduce prices and avoid price increases to compete with imported goods
at dumped prices. The ADC therefore found that the applicant suffered injury in the
form of price suppression and depression by reason of dumping. In this regard, the
ADC accepted that downturn in mining investment would have lowered the
applicant's capacity utilisation and therefore contributed to a higher unit cost to
make and sell (CTMS). However, the ADC nonetheless considered it "likely” that
the applicant would have been in a posmon to maintain pricing to cover the increase
in CTMS in the absence of dumping; 2

Profit injury

in respect of profit injury, the applicant submitted that the injury caused by dumping
was greater in a contracting market and resulted in a more dramatic deterioration in
profit. The ADC considered this submission to accord with the cover sheet to the
Ministerial Direction on Material Injury, which refers to the apparently "greater
impact of injury during periods of economic downturn and reduced rates of growth
as an slement of injury”. The ADC found that an increase in price, equal to the
lowest dumping margin, would have been sufﬂclent for the applicant to have
operated profitably during the investigation period;®

Other injury

in respect of other forms of injury such as reduced capacity utilisation, return on
investment and increased stock levels, the ADC accepted that there was
mconclusrve evidence to establish injury” or that the injury from dumping was
material;*

Injury caused by factors other than dumping

the ADC noted submissions that a contraction in demand for the goods was the
primary cause of injury during the relevant period. It acknowledged the significant
effect of this variable. However the ADC was satisfied that dumping need not be
the "sole cause” of the :njury

612 In short, the approach of the ADC appears to have been to assume that dumping forced the
applicant to lower and maintain lowered pnces which at a minimum could “directly be
attributed” to the individual dumping margins.® Were this effect removed, the ADC assumed

2 Report 234 at 8.5. The verification and sources of the underlying information was not disclosed.
Objection to this superficial and opaque method of analysis had previously been made on behalf of the
Japanese Mills. Although the concerns of the Japanese Mills were noted, no meaningful response is
apparent in Report 234 (see pages 52 to 53 of the submissions at Annexure C).

® Report 234 at 8.6.

* Report 234 at 8.7.

® Report 234 at 8.8.2.

® Report 234 at 8.9.
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6.13

6.14

6.15

6.16

6.17

6.18

6.19

6.20

6.21

6.22

that the applicant would have operated profitably notwithstanding the dramatic downturn
experienced in the domestic market,

Although the ADC quite rightly referred to its "obligation fo not attribute injury caused by other
factors fo injury caused by dumping", its reasoning as to how those factors were excluded was
notably absent. Rather, the ADC appears to have assumed that price increases by the
assessed margin of dumping would have provided a 'silver bullet' for the applicant's profitability
issues during this dynamic period.

Reviewable errors in the approach taken

The fundamental difficulty with the above approach taken by the ADC is that it avoids real or
meaningful consideration of two preconditions to the exercise of power:

(a) that the injury be caused by the dumping; and
(b) that it be material.

This is required by GATT and pursuant to section 268TAE of the Customs Act (see 6.2 to 6.7
above).

Failure fo establish the requisite causal link

It is not apparent from either SEF 234 or Report 234 how the requisite causal link was
established in the present case.

As detailed above, the ADC accepted that there was insufficient evidence to establish volume
injury. It accepted that it was unable to find such injury in circumstances where rapid market
decline had resulted in significant reductions in demand. However, the ADC nonetheless
concluded that material injury was caused by dumping on the basis that "dumping need not be
the sole cause of injury” (emphasis added). It therefore appears to have considered that the
test of causation was made out if dumping had some mnjurious effect on the applicant.
However, this is not the statutory test.

The ADC assumed that, in the absence of dumping, the applicant would have been able to
raise prices and operate profitably. It therefore assumed that the applicant's injury was
materially caused by dumping, notwithstanding the acknowledged effect of market forces
considered above.

However, it cannot be automatically concluded that in the absence of dumping, the applicant
would have raised its prices and thereby operated profitably. There are no 'silver bullets' in
dynamic international markets, nor in domestic markets undergoing periods of substantial
transition and decline. To assume that injury in this climate would be simply displaced by the
absence of dumping is unfounded and erroneous.

Failure to assess extent of injury

The extent of the injury caused by dumping was another question that the Japanese Mills
submit was not adequately addressed in the report .

It appears from the report that no real evaluative process was undertaken in this regard.
Indeed, there appears to have been no real attempt to grapple with the issue.

Report 234 acknowledged that the injury assessment period was one of significant change and
downturn in the market. Although it acknowledged the need to isolate the injury caused by
external factors from its assessment of the injury caused by dumping, the report contains no
credible analysis of how this was achieved.

£\314237189.1



6.23

6.24

6.25

6.26

6.27

6.28

6.29

7.1

For those external forces to be properly considered in the report, there would have needed to
have been some meaningfui assessment of the tangible effects of those forces, including the
extent:

(a) of the injury caused by the reduction in demand, other market forces, and
associated flow on effects;

(b) to which internal factors contributed to the injury claimed:” and

(c) that projections may credibly be made for different scenarios in this market (with

and without the alleged impact of dumping}.

In the respectful submission of the Japanese Mills, the report does not disclose any credible
evaluative exercise undertaken into the impact of these important variables.

Without evidence in support of this exercise, the Decision is not supportable. This is because
the decision maker cannot, reasonably, be safisfied that material injury has been caused by
dumping within the meaning of the Customs Act.

Assumptive fallacies arising from the use of Ministerial Direction 2012/24

As noted above, in assessing injury the ADC relied upon the Ministerial Direction on Material
Injury, the cover page to which refers to the apparently "greater impact of injury during pericds
of economic downturn and reduced rates of growth as an element of injury”. However, this
statement does not form part of the Ministerial Direction 2012/24.

Neither the Anti-Dumping Agreement nor the terms of section 269TAE support the above
quote. indeed the quote comes from the cover page which was drafted by a Customs official
and not the Minister. Submissions fo this effect were provided to the ADC on behalf of the
Japanese Mills, and appear on pages 43 to 44 of Annexure C.

Additionally, the quote is limited by various qualifiers such as non-attribution and the
overarching requirement that the injury caused be material. Injury suffered by an applicant
does not become material simply because the market is in decline. Furthermore the mere fact
that specific economic conditions of declining demand are found to exist does not of affect the
manner in which the ADC must address the issue of causation. To the contrary, section
269TAE(2)(c) provides that injury caused by a contraction in the market must not be attributed
to dumping.

In short, the requirement that unrelated injurious factors not be taken into account when
establishing causation and the requirement that injury must be demonstrably linked to dumped
imports must be applied in every case.

There is no scope for applying a differential impact test (and, in effect requiring a less rigorous
consideration of causation and materiality) because the market is in decline. To consider that
the Minister's direction suggests the contrary is not only a misinterpretation of the direction but
would create a direct and irreconcilable contradiction between the terms of the direction and
the provisions of the Customs Act.

Further considerations

It is trite that anti-dumping measures are not to be used as surrogate protectionisms. The
importance of genuine competitiveness in supply chains to the mining industry, and the
broader economy, should not be disregarded.

7 Although the ADC found, at 8.8.3, that it "did not consider” the applicant's business model "contributed
materiafly” to the injury, there is no basis for this finding that is articulated or discernible in the report.
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7.2 This is particularly so where the "industry” against which injury is to be considered is
constituted by one self-interested market participant. The data underpinning the findings in
SEF 234, Report 234 and, ultimately, the Decision, were heavily reliant upon submissions from
this participant. [t is therefore incumbent upon decision makers to carefully scrutinise claims of
injury in this context.

8. Conclusion

8.1 The Japanese Mills contend that the Minister has erred in accepting the ADC's
recommendation in making the Decision. The Review Officer is requested to review the
recommendations in Report 234 and accepted by the Minister in the Decision.

10
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ANNEXURE A

NIPPON STEEL &
SUMITOMO METAL

Nippon Steel & Sumitomo Metal Corporation: Review of Decision of the Minister whether
to Publish a Dumping Duty Notice or Countervailing Duty Notice

[ confirm that Nippon Steel & Sumitome Metal Corporation appoints and authorises Mr Zac
Chami, partner, Clayton Utz Lawyers, and any lawyer or employee of Mr Chami, to act on its
behalf in respect of an application for review of the decision of the Parliamentary Secretary to
the Minister for Industry on 28 October 2014 to impose anti-dumping measures in respect of the
guenched and tempered steel plate exported from Finland, Japan and Sweden.

December 3, 2014

JM )W%X
Hidetoshi Negishi
General Manager

Legal Division

Nippon Steel & Sumitomo Metal Corporation

Nippon Steel & Sumitomo Metal Corporation



KOBE STEEL, LTD.

TOKYD HEAD OFFICE
9-12, Kita-Shinagawa S-chorme, Shinagawa-ku, TOKYD, 141-8688 JAPAN

4 December 2014

KOBE STEEL, LTD. : Review of Decision of the Minister whether to Publish a Dumping
Duty Notice or Countervailing Duty Notice

I confirm that KOBE STEEL, LTD. appoints and authorizes Mr Zac Chami, partner,
Clayton Utz Lawyers, and any lawyer or employee of Mr Chami, to act on its behalf in
respect of an application for review of the decision of the Parliamentary Secretary to the
Minister for Industry on 28 October 2014 to impose anti-dumping measures in respect

of the quenched and tempered steel plate exported from Finland, Japan and Sweden.

he %1

Takatoshi SAKAGAMI

Manager of Planning & Administration Department
Iron & Steel Business

KOBE STEEL, LTD.



JrFE

JFE Steel Corporation: Review of Decision of the Minister whether to Publish a Dumping
Duty Notice or Countervailing Duty Notice

I confirm that JFE Steel Corporation appoints and authorises Mr Zac Chami, partner, Clayton
Utz Lawyers, and any lawyer or employee of Mr Chami, to act on its behalf in respect of an
application for review of the injury aspects of the decision of the Parliamentary Secretary to the
Minister for Industry on 28 QOctober 2014 to impose anti-dumping measures in respect of the
quenched and tempered steel plate exported from Finland, Japan and Sweden.

At the same time, | confirm that JFE Steel Ceorporation appoints and authorises Mr M J
Howard, Staughtons, and any specialists to act on its behalf in respect of an application for
review of the dumping and other relevant aspects of the decision of the Parliamentary Secretary
to the Minister for Industry on 28 October 2014 to impose anti-dumping measures in respect of

the quenched and tempered steel plate exported from Finland, Japan and Sweden.

December 4, 2014

Takeshi Esumi

Staff Deputy General Manager
Export Planning & Coordination Sec.

Sales Coordination & Operation Planning Dept.
JFE Steel Corporation

JFE Steel Corporation

2-2-3 Uchisatwaicho, Chiyoda-ku, Tokyo 100-0011, Japan
Tel ({03)3587-3111 Fax:(03)3597-4860



ANNEXURE B

PUELIC RECORD

i Australian Government

23 Anti-Dumping Commission

Customs Act 1901 - Part XVB

Quenched and Tempered Steel Plate
Exported from Finland, Japan and Sweden

Findings in Relation to a Dumping Investigation

Public notice under subsections 269TG (1) and (2j of the Customs Act 1901

The Commissioner of the Anti-Dumping Commission (the Commissioner) has completed
the investigation into the afleged dumping of Quenched and Tempered steel plate {the
goods), exported to Australia from Finland, Japan and Sweden.

The goods are classified to tariff subheadings 7225.40.00 (statistical codes 21, 22, 23 and
24) and 7225.99.00 (statistical codes 39 and 44) in Schedule 3 of the Customs Tariff
Act 1995,

A full description of the goods is available in Anti-Dumping Notice (ADN) No. 2014/01
which is available on the internet at www.adcommission.gov.au.

The Commissioner reported his findings and recommendations to me in Anti-Dumping
Commission Report No. 234 (REP ¢34). REP 234 outlines how the Anti-Dumping
Commission (the Commission) carried out the investigation and recommends the
publication of a dumping duty notice in respect of the goods.

Notice of my decision was published in The Australian newspaper and the Commonwealth
of Australia Gazette on 5 November 2014.

Particulars of the dumping margins estabiished and an explanation of the methods used to
compare export prices and normal values to establish the dumping margins are set out in
the table below. ‘



PUBLIC RECORD

coumry | Marutscurer [ Dumping [Inco- | Zec¥® Twethod tossabish
Y |/exporter | margin . |term duty .| dumping margin . -
Finland | All Exporters o179% |Exw | 10.8% | Weighted average export
prices were compared
with corresponding
‘éFE Stee} 24.6% EXW 24.5% normal values over the
orporation : . o o
Japan Y - _mvestlg?tlon period in
ncooperative o ~ 10 terms of s.
Exporters | S38% |EXW | 261% | o6qTACB(2)(a) of the
‘ Customs Act 1801 (the
Sweden | All Exporters 34.0% FOB 9.6% Act).

NB: Pursuant to s. 12 of the Customs Taritf (Anti-Dumping) Act 1975 (the Dumping Duty
Act), conversion of securities to interim duty will not exceed the level of security taken. The
rate of conversion for securities will be required per the notices published on

19 May 2014 and 27 August 2014.

The above table lists the effective rate of duty which is different from the dumping margins
found, due to the application of the lesser duly rule pursuant to s. 8(5B) of the Dumping
Duty Act. Pursuant to the lesser duty rule, consideration is given lo the desirability of
imposing duties at less than the full dumping margins, if the lesser amount of duty is
adequate to remove injury to the Australian industry.

The effective rate of duty determinéd for Finiand and Japan is an amount worked out in
accordance with the ad valorem method and the effective rate of duty determined for
Sweden has been calculated in accordance with the combination of fixed and variable duty
method.

i
|, ROBERT CHARLES BALDWIN, Parliamentary Secretary 10 the Minister for industry,
have considered, and accepted, the recommendations of the Commissioner, including the
reasons for the recommendations, the material findings of fact on which the
recommendations are based and the evidence relied on to support those findings in REP
234,

| am satisfied, as to the goods that have been exported to Australia, that the amount of the
export price of the goods is less than the normal value of those goods and because of that,
material injury to the Australian industry producing like goods might have been caused if
the security had not been taken. Therefore under s. 269TG(1) of the he Act, | DECLARE
that s. 8 of the Dumping Duty Act applies to:

(i) the goods; and

(if) like goods that were exported to Australia after 19 May 2014 (when the
Commissioner made a prefiminary affirmative determination under s. 269TD of the
Act that there appeared to be sufficient grounds for the publication of a dumping
duty notice) but before the publication of this notice.

| am also satisfied that the amount of the export price of fike goods that have already been
exported to Australia is less than the amount of the normal value of those goods, and the
amount of the export price of like goods that may be exported to Australia in the future
may be less than the normal value of the goods and because of that, material injury 1o the




PUBLIC RECORD

Australian industry producing like goods has been caused or is being caused. Therefore
under s. 269TG(2) of the Act, | DECLARE that s. 8 of the Dumping Duty Act applies to like
goods that are exported to Australia after the date of publication of this notice.

This declaration applies in relation to all exporters of the goods and like goods from
Fintand, Japan and Sweden.,

The considerations relevant to my determination of material injury to the Australian
industry caused by dumping are the size of the dumping margins, the effect of dumped
imports on Australian industry prices and the consequent impact on the Australian industry
including reduced revenues, price depression, price suppression, reduced profits and
reduced profitability.

In making my determination, | have considered whether any injury to the Australian
industry is being caused or threatened by a factor other than the exportation of dumped
goods, and have not attributed injury caused by other factors to the exportation of those
dumped goods. :

Interested parties may seek a review of this decision by lodging an application with the
Anti-Dumping Review Panel, in accordance with the requirements in Division 9 of Part
XVB of the Act, within 30 days of the publication of this notice.

Particulars of the export prices, non-injurious prices, and normal values of the goods (as
ascertained in the confidential tables to this notice} will not be published in this notice as
they may reveal confidential information.

Clarification about how anti-dumping measures are applied to ‘goods on the water' is
available in ACDN 2012/34, available at www, adcommission.gov.au.

REP 234 and other documents included in the public record may be examined at the
Commission’s office by contacting the case manager on the details provided below.
Alternatively, the public record is available at www.adcommission.gov.au,

Enquiries about this notice may be directed to the case manager on telephone number
+61 3 9244 8229, fax number +61 3 9244 8902 or email at
gperations3@adcommission.gov.au. ’

Dated this 28" day of October 2014

ROBERT CHARLES BALDWIN
Parliamentary Secretary to the Minister for Industry



ANNEXURE C
1

RECEIVED 17 FEB 2014

CLAYTON UTZ

N T . - Con e ISR . i -
-r, AR A R CEerin [ICIRTEE Loas by b,

The Director 17 February 2614
- Qperations 3 |

Anti-Dumping Commission
1010 La Trobe Street
DOCKLANDS ViIC 3008

ATTN: Mr Matthew Williams
Qur ref 11276/80152428
Desr Sir

Quenched and Tempered Steel Plate Investigation - Submission in response to initiation of anti.
dumping investigation and proposed anti-dumping messures in relation to exports from Japan

We act for Nippon Steel & Sumitomo Metal Corporation, JFE Steel Corporation and Kobe Steel, Ltd, and
refer {o:

® the application for the publication of an anti-dumping dity notice wuthmspec: to quenched and
lempered stee! plate (Q and T Steel) from Finland, Japan and Sweden lodged by Bisalloy Steel
L1d on 20 November 2013 (Application), B

. the Australian Anti-Dumping Commission's (ADC) consideration report in relation to the
application (CON 234) dated 30 December 2013;and

. the subsegquent Anti-Duinping Notice (ADN 2014/01) providing notice of the initiation of an
investigation into alleged anti-dumping pursuant to the ADC's consideration of the application.
We provide the following joint submission on behalf of our clients and reserve the right to expand upon or

supplement this submission at a Jater point in time.
1. Introduction

1.1 Our clients consider the claims made by Bisalloy Steel Ltd (Applicant) in the application; as
: reflected in CON 234, to be significantly deficient of substance and to rely upon misguided
assumplions and assertions regarding the conditions of the Australian market for Q and T Steel

during the period of investigation.

{2 Specifically, our clients submit that the claims made by the Applicant that it has suffered injury
and thet its injury was caused by dumped imports from Japen 10 be implausible, inherently
unsubstantiated and reflect a gross Jack of ‘consideration of market variables other than product

competition.
1.3 We will deal in turm with issues of dumping, injury and causation separately below,
2. Dumping
2.1 Our clients appreciate that, for the purposes of consideration of the application and initiation, the

application must be supported by evidence of dumping - that is, the export price of goods that
have been exported to Australia is less than the normal value of those goods,
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2.2

23

We appreciate that at this. stage of the investigation the Applicant is only required to furnish
cvidence to satisfy the decision maker that the goods have been dumped, and that the margin of
dumping is not under the de-minimis threshold of 2%.

We note the ADC's methodology for the calculation of dumping in CON 234 and specifically:

(n) “the use of Australian Customs and Border Protection Service (ACBPS) impon data
for the purposes of determining quarterly weighted average unit export prices from the
nominated countries {set out at 5.3.2 of CON 234); and '

b - the construction of quarterly unit values for the goods for each nominated country (set
out at 5.4.2 of CON 234),

Export prices

2.4

2.5

2.6

As a caveat to our response, we note that we do not have access to the source data exporsed from
the Integrated Cargo Systems (ICS) databasc by the ADC for the purposes of caleulating
weighted average export prices.

We note however, the ADC's consideration of the Applicant’s claims regarding the unreliability
of the import data prepared by the Australian Burcau of Statistics (ABS) and the finding by the
ADC that this claim was not sufficiently substantieted by the Applicant either as a matier of
“reasoning or probative evidence” in so far as it relates to Japan.'

We support the ADC's views in this regard. We submit that the Applicant’s claims regarding the
unreliability of the ABS import data reflect the Applicant's reliance upon assumption and
misguided assertion rather than fact which is inherent in the grounds for its application.

Construction of normal values

2.7

23

2.9

2.10

We understand the basis and methodology for the construction of normal values of the goods for
each of the nominated countries for the purposes of examining the existence and quantum of
dumping (or lack thereof).

We note the explanation of the methodology proposed by the Applicant, and the consideration of
the ADC, provided at 5.4.1 and 5.4.2 respectively in CON 234

Whilst we do not object to this construction methodology for the purposes of consideration of the
application pursusnt to section 269TC of the Customs det 1901 (Cth) (Customs Act), we query
the basis upon which the ADC has used selling prices for standard grade plate steel as the
foundation for the construction of normal values, without making adequate adjustment to account
for selling, general and administrative costs (SGA) and profit margins which would be
incorporated into such prices.

In this regard we note that at 5.4.2 of CON 234 the ADC specifically notes that:

"The Commission considers that incorporating reported selling prices for standard
grade plate as the starting poini for the constructed normal values could result in the

! Page 22 of CON 234
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2.1

2.13
2.4

3

normal-valwés being marginally overstated as the reported selling prices voould
include. selling expenses and a margin for profit thai would not be incurred by an
integrated Q& T steel plate producer.”

Notwithstanding the ADC's explicit consideration of the issues associated with using unadjusted
selting prices as the basis for the construction, it is apparent that the ADC has not made any
attempt to apply any reasonable adjustment to these sclling prices 1o mitigate the overstatement
of normal value,

We subinit that information regarding average SGA and profit ratios for the sale of 250mpa plate
stee] would be evailable to the ADC from prévious investigations into Plate Steel (ITR 196),

We submit that the ADC must recalculate the constructed normial value by applying a downward
adjustment to the plate ste¢l selling price. '

Our client otherwise reservés its rights to provide further submissions regarding the calculation of
normal values as the investigation progresses, '

Injury

Cumdlative infury analysis

34

32

33

14

Legah312084021.,1

We sppreciate that section 269TAE(2C) of the Customs Act provides that injury analysis may be
approached by way of consideration of the cumulative effects of import competition because of
the specific dynamics between:

(a) imported products; and
(b) imported products and the Australian industry.

However, we submit that, in order for this section to be entivened, it is'néce_ssa'ry that evidence of
the particular 'dynamics’ between the imported products AND betweeen the imported products and
the Australian industry be undertaken.

We submit that, on the facts available to the ADC, and given the absence of information which
would reascnably satisfy the necessary factual indicid of competition bétween imported product,
the requisite circumstantial conditions of section 269 TAE(2C) of the Customs Act were not
satisfied and, accordingly, comulative injury analysis was not reasonably open to the ADC.

We note the ADCs analysis of export prices (developed using data drawn directly from ACBPS
import database) reflects the export price trends between the nominated countries by quarter
during the period of investigation (POI) set out in the table below.,

Country Dec quarter | Mar quarter Jun querter | Sep  quarter
3012 (AUD) | 2013 2013 2013 (AUD)
(AUD) . | (AUD)
Finland $1,432 $1,457 $1349 | $1.292
Japan $1.448 1,404 $1,358 $1,500

Sweden $1,449 $1,226 $1,289 $1,217
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35

3.6

3.7

38

39

4,

The 1able reflects a consistent decline in prices from Finland and Sweden across the quariers of
the POl and similarity between the unit price of the goods under consideration (GUC) from these
two countries. :

Our client considers that :the evidence could be extrapolated to indicate that there is significant
price competition between these two Scandanavian countries and that prices from the region are
affecied by competitor parity concerns. .

The table clearly indicatés however, that, notwithstanding the similar drop in unit prices. from
Finland and Sweden, prices from Japan remained reasonably consistent during the PO! and were,
in fact, higher in the final quarter of the POI than at the beginning and significantly higher than
their alleged major export competitors,

Whilst our clients reserve their rights with respect to discussing the variables which affect expoit
pricing at this time, they refute the implicstion that compctition between exporters into the
Australian market has an impact on their pricing policies.

Our clients wish to emphasise that all expont activities, and associated pricing policies, are .
conducted on the basis of market negotiation with their customers in Australia.

Injary factors

Volume effects

4.1

42

43

4.4

4.5

Our client refers to the discussion regarding the Applicant's declining seles volumes under
section 6.7 of CON 234, and, specifically, the graphical extrapolation of sates data Tor the injury
analysis period in Figure 3.

The Applicant has itself noted in its application o the ADC, referred to at section 4.5.2 of CON
234, that the most significant source of demand for the GUC in the Australian market comes
from the resources sector,

It is no secret that the Australian resources market has experienced a significant reduction of
activily over the past 2 yedrs, which reduction has increased sharply in the 2012-2013 financial
year. This decline in market demand, driven by the fall in activity in the Australian resources
sector and related markets, is specifically referred to by the Applicant in its FY13 Annus! report
which states:

"A fall in prices for Australia’s major commodities, particularly iron ore and coal,
lead to widely publicised deferrals or cancellations of a number of planned resources
projects which quickly ied to a rapid decline in Jorecast demand and prices Jor steel,
including Bisalloy's products" ‘

Figure 3 of CON 234 clearly reflects this contraction in the Q and T Steel market gencratly, and
when read with figure |, reflects the significant reduetion in import volume from the nominated
countries. Our clients submit that this contraction in Australian demand has significantly affected
its own commercial activities in the sector and significantly reduced its sales volumes to its
Australian customers,

Our clients submit that Japanese mills, individually and collectively, have experienced sharp
fluctuations in demand over the 2010 -2013 period. The summary below reflects our client's

Legalid12084021.1 ’ 4

PUBLIC RECORD



" CLAYTON UTZ

Ve i DT A Py Sy LTI oo

The Director, Anti-Dumping Commission

17 February 2014

4.6

4.7

4.8

49

4.10

summary of import statistics of the GUC during the period, and the proportionate difference of

annual import volumes of Q and T Steel into Australia from JFE and NSSMC.

Year Total imports (MT) (000's) % difference
3010 353

2011 321 . 21%

2012 .7 : T %%

2013 ' 224 -33%

The table above highlights that:

(2) Imports increased in 2011 relative to 2010 levels;
{b) There was a relatively sharp decline in volume in 2012; and
{© There was a sharp decline in 2013 relative 10 2012 levels.

These trends become more apparent when represented graphically:

Japan import voiume

== Total import volume

! i
-2010 ) 2081 | 2032 1 2033

Year

1
1

- e ———— e — R L T T p————)

The above data is consistent with the trends, reflected in Applicant's own sales data, regarding the

significan decline in market demand for the GUC during 2012-2013.

What is interesting to note, however, is that whilst the data reflecled in figure 3 shows the
Applicant achieving an increasc in sales volumes in 2012, Japanese imports experienced a

relatively sharp decline.

Our clients note, 10 this end, that the Australian market data extrapolated by the ADC indicates
that, notwithstatiding the overafl contraction of the market gencrally, and the alleged heightened

Legah312084021.4
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4.11

market cbmpctit;ion, the Applicant has managed to increase its market share in 2013, relative to
2011 levels.

Whilst our clients share the Applicant's concerns regarding the contraction of the market for the
GUC generally in Australia, they do not consider that the decline in volume, of itscif, to be an
indicia of injury related to import trade activity, dumped or otherwise.

Price effects

412

4.13

4.14

4.15

4,16

4.17

4.18

4.19

4.20

Cur clients understand that price depression occurs when a company, for some reason, lowers jts
prices. Price suppression occurs when price increases, which otherwise would have occurred,
have been prevented. An indicator of price suppression may be the margin between revenues and
costs.

S i (eSS

We refer to figure 4 of CON 234 which extrapolates the relative margin between the Applicant's
cost to make and sell (CTMS) and revenue on a quarterly basis during the injury analysis period
(September 2010 to September 2013).

The graph clearly indicates that during this period Bisalloy’s CTMS the GUC was subject to quite
significant fluctuation. Specifically, we note that when the CTMS fluctuations in Figure 4 are
analysed reletive to the volume variables during the same period reflected in Figure 3, an inverse
correlation is apparent betweén volume and CTMS - that is, when sales volume rises, unit CTMS
falls and the converse is true where sales volume decreases,

Our clients consider that this pattem is consistent with the Q and T industry globally and is not a
phenomenon unigue 1o the Applicant’s situation in the Australian market, Simply put, Q and T
Steel production is a volume dependent process - costs per unit will rise when throughput in the
production falls. The relative ratio between cost and revenue will depend on internal variables
related to the costs of production and manuficturing efficiencies.

Logically, production volumes and associated unit costs are inextricably linked to demand for the
goods in the market. The pattern in question between September 2012 and September 2013

- appears consistent with a changing pattern of demand and changing tiends in the market,

Figure 4 reflects that the revenue attained by Bisalloy remained relatively stable dusing the injury
analysis period, notwithstanding the peaks and troughs in volume and associated spikes in
CTMS.

Qur clicnts submit that the stability of unit revenue is not, of itself indicative of price depression,
but symptomatic of the historical stability of Q and T Stce} prices in the Australian (and global
markets).

Our clients submit that, as shown by the quarterly export price data relied upon by the ADC, the
attainable market price for its goods have remained at historically stable levels during the course
ol the POI, notwithstanding the fact that this period was one of dramatic decline in consymer
demand, ‘

As to the implied assertion that prices have been suppressed on the basis that the Applicant has
experienced periods where the Applicent's costs of production outstripped revenue, our clients
consider that these issues are symptomatic of the turbulence in the market and the difficultics all

Leganh312084021 1 &
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producers of the GUC are experiencing in adjusting to the extreme decline in demand in what has
been historically a booming inarket in Australin,

Reduced Profitability

4.21

4,22

4.23

4.24

4.25

Our clients submit that the above views on the Applicant's commeicial position regarding the
GUC are further supported by the data reflected in Figure 5 relating 1o the Applicant's profit and
profitability during the injury analysis period.

Again, this table further indicstes the extent of the volatility in the Q and T market in Austratis
from 2010 to 2013 and the oxtreme peaks and troughs in demand from the main sectors of
consumption - predominantly the resources sector.

As explained above, profitability in relation to the production and stle of Q and T product is a
product of demand, which in turm drives production throughput. The Jower the throughput, the
higher the cost of manufacture, Unit selling prices; and in turn revenues, are less dynamic and are
much slower to respond to systemic: market change such has been experienced in the Qand T
market in Australia during the PO, '

Logically, the relative ratio between cost and revenue (that is the inherent profitability of sales .
activities) will depend on a number of internal variables rélated to the costs of production and
manufacturing efficiencies and the ability of a business to adapt and innovate production
processes in line with changes in matket demand. '

When viewed alon,géide Figures 3 and 4, Figure § reflects the financial impact of unpreccdented
declines in market demand which led to rising manufacturing costs and the inability of the

industry generally to adapt to market movements,

Other injury faciors

4.26

4.27

4.28

429

We note that the Applicant has claimed that a number of ‘other injury factors' have been
experienced dufing the period,

We also note that the ADC was not satisfied that the Applicant has provided sufficient evidence

- of the significant majority of these claims, We commend the ADC's rigor in this regard. We

submit that the unsubstantisted nature of these specific claims made by the Applicant is
emblematic of the inherent deficiency of the application itself and the misguided attempts by the
Applicant to attribute the source of commercial losses suffered in the ebb and flow of businessin

an increasingly volatile marketplace through unfounded assumptions, assertions and insufficient
cvidence.

We note the ADC's comments regarding claimed ‘other injury factors' raised by the Applicant,
and specifically its finding that therc are reasonable grounds to support the claim that the
Applicant has suffercd material injury in the form of reduced capacity utilisation, reduced
revenues and increased stock levels of like goods. Ouvr clients have no basis upon which to
currently dispute whether or not the Applicant has experienced these factors.

However, we submit that these injury factors are not unique to the Applicant and have been
experienced by all parties in the Australian Q.and T market asa result of the overall contraction
of the market - leading to under-utilisation of production facilities, greater levels of stock in
inventory and reduced revenues as a result of coritraction of sales,

Legah312(84021.1 7
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430 The data reflects that the Applicant did, in fact, achieve a small increase in its market share

during 2013 relative to 2011 levels, notwithstaniding the contraction of the market, We submit
that this is indicative of the fact that ‘other injury factors' suffered by the Applicant are the result
of overall market forces and are not attributable to market competition from imported goods,
dumped or otherwise.

Conclusion on injury factors

431

5.

Overall, our clients submit thet whilst the tables reflect that, prima facie, the Applicant has
suffered financial injury during the injury analysis period - these injury factors are symptomatic
of unparalieled market changes which have affected all parties in the Q and T-market.

Causation

The Applicani’s claim

5.1

5.2

53

54

5.5

We note the claims made by the Applicant; summarised at 7.1.1 of CON 234, reparding the
alleged causal link between the injury it has suffered in relation to iis Q and T Steel business and
increased competition in the market from dumped exports from the nominated countries.

We note that the underlying basis for these claims is the allegation that due to competitive forces
in a contracting market, and aggressively low prices from export compctition of allegedly
dumped goods which have undercut the Applicant's prices, the Applicant has been forced to
lower its prices to compete and retain sales volumes.

We note that in accepting the Applicant’s claims regarding price undercutting in the Australian Q
and T market, the ADC has relied upon ‘internal management reporting' relating to the
Applicant's price monitoring activities and examples of written quotations' apparently relating to
price offers of imported goods. -

We note that the material provided by the Applicant has been used by the ADC to calculaie the
alleged degree to which quoted prices of goods imported from the nominated countries put 1o
market have undercut the seiling prices of the Applicant's product.

We note that, on the data available 10, and relied upon by the ADC, goods of Japanese origin are
alleged 10 have significantly undercut the Applicants selling prices in all quarters of the POI,

Qur client's response

5.6

We acknowledge that in responding to these claims we are limited in our knowlcdge of the
specific data provided by the Applicant 10 the ADC to support its claims of price undercutiing.
However, we submit that the ADC must carefully consider the veracity and accuracy of this data
for a number of reasons:

{a) quotations

Market quotations, without context can ofien be misleading, either by default or by
design, and are often used as negotiating mechanisms in the down stream market,

Whilst our clients cannot respond to the nature of the specific quotations supplied by
the Applicant, we submit that the fact that the Applicant has these quotes available 1o

Legalt312084021.1 8

PUBL!C RECORD



CLAYTON UTZ

The Direc

Sy biorin I LRI RO Hoon i

tor, Anti-Dumping Commission 17 February 2014

5.7

them raises concerns regarding their Icgiti_macy as accurate indicators of selling prices
in the market,

(b) market data

The Applicant has claimed that it gathers market intelligence and import pricing data
&s a basis for monitoring the market and measuring price competition.

We note that, in relation 10 its import price monitoring activities, the Applicant has,
unsuccessfully, suggested that e data prepared by the ABS is not consistent with jts
internel intelligence regarding market pricing of imported product and is unycliable,
We note that the ADC has already found this claim unwarranted and has relied upon
its own ICS database for the purposes of determining weighted average quarterly
cxport prices.

Our clients submit that this is indicative of the inherent unrelinbility of the Applicant's
commercial awareness of the market, and of the basis for its assertions regarding price
undercutting, '

To illustrate the conceming inconsistencies with the Applicants ¢laims in this regard, we have
compared the export price information calculated by the ADC with the preliminary undercutting
margins calculated using the Applicant's alleged 'offer price’ information.

58 This information is provided in the below table, which illustrates significant anomalies in the
relationship between expont price sind undercutting margin for each nominated country, -
Period Japan cxport | Japan Sweden Sweden Finland Finkang
price undereutting | cxport price undercuttiqg eXport price undercutting

Oct-Dec $1,448 142 - 19.5] $1,449 Nil-3.58% §1,432 183 - 234
2012 % %
Jun-Mar | 51,404 24186 % | 51,226 75-13.3% | SL,A%7 nia
2013 _ ]
Apr-Jun $1,358 23-165% | $1,289 39-95% 31,349 2.8-12%
2013

Jui-Sep | $1.500 105-165 | S$i217 80-138% | 31,293 120~ 180 %
2013 Yo

5.9 We note that, notwithstanding the fact that;

Legali312084021 1

(n) the weighied average export price of the goods from Japan remained relatively
consistent during the PO, and in fact increased in the final quarter of the POI;

(b} the weighted average export price of the Finland and Sweden decreased significantly
across each quarter of the POI, .
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5.10

5.1

512

5.13

6.2

6.3

6.4

the undercutting margin for Japan remained positive during each quarter of the POl and,
inexplicably, was higher, on average, in the final quarter (when export prices were at a premium)
than they were in the previous quarter (when export prices were 9% lower).

Additionally, the data also reflects some very anomalous dynamics:

() notwithstanding that export prices from Japan were marginally lower ($1AUD) than
the export price of Sweden in the first quarter of the POI, the margin of undercutting
was significantly higher for Japanese imports;

{b) in the second quarter of the PO, Japanese export prices were 13% higher than export
prices from Sweden but a similar sverage undercutting margin has been calculated for
both countries;

{c) in the fourth quarter of the POI, when Japanese export prices were 19% higher than
prices from Sweden and 14% higher than prices from Finland, the range of price
undercutting remaincd higher than the margin ca!culamd for Sweden and relatively
similar to that calcu Iated for goods from Finland.

We submit that the patent, significant anomalies presented by the data relied upon by the ADC
raisc significant concerns regarding the relisbility of the market price data provided by the
Applicant as the basis for preliminary undercutting analysis.

For the above data to be accurate, the price offéred inta the downstream market would have 1o
routinely, and slgmﬁcant!y, outstrip the export price paid for the goods. Our clients submit thai
such a pheriomenon is so divorced from reality so as to be commercially impossible in current
global climates.

We respectfuily encourage the ADC to carefully reconsider the data relied upon to determine its
undercuiting margins for the purpose of causation analysis.

Injury caused by factors other than dumplog

As discussed in detail previously, our clients agre'é with the Applicant’s claims, at a broad level,
that the Australian Q and T Steel market has experienced significant volatility in 2012/13
evidenced most pointedly by a dramatic decline in demand.

However, we submit that the Applicant's claims that but for the impact of dumped impornts it
would have retained volume in a smaller market and not suffered such a decrease in its
performance 10 be unfounded and supported only by its own under-appreciation of the scale of
market contraction. :

Our clients submit that demand for Q and T products has declined dramatically in Australia,
which has effecled volume - both in terms of manufacturing throughput and sales volume - for
all parties in the manufacture and sale of the goods. This has had dramatic impacts on the
performance of these parties.

We note that. notwithstanding the above, the Applicant successfully achieved greater market
share in 2013, relative to 2011 levels, which contradicts its assertions regarding its inability to
increase market share in the protracting Australian market,

Legaf‘é12084021.1 10
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6.5

6.6

7.1

82

8.3

B4

As mentioned previously i this submission, issues with performance - and most notably the
profitability of Q and T manufacture and-sales - are the resulf of the unprecedented decline in the
Australian and overseas markets in 2012 and the inability of manufacturers to adiust to the scale
of decline. Again, we submit that these issues are not unigue to the Applicant and ar¢ not
atiribiable to import competition, dumped or otherwise.

We submit that the ADC must give careful, comprehensive consideration 10 the nature of the Q

and T market and the factors which have been affecting it during the period of investigation when
vonsidering the proportionate impact of injurious factors in the market other than dumping,

Non Injurions Price

Our client notes the ADCYs cafculation ﬁnd application of the unsuppressed selling price (USP)
and non-injurious price (NIP) in its assessment of causation. We reserve our clients' rights to
provide specific submissions regarding the calculation of the USP ang NIP at a later date.

Conclusion

In summation, we submit on behalf of our clients, that the application made by Bisatloy on behalf
of the Australian industry, for the publication of anti-dumping duties with respect to exports of
the goods from Japan is based upon unsubstantiated assumptions, unreliable evidence and an
apparent under-appreciation of the factors affecting the Australian Q and T market.

We submit that the injury factors suffered by the Applicant are not unique (o the Applicant and
reflect the commercial condition of all partics involved in the Qand T market. Additionally, the
injury claimed by the Applicant is the result of market volatility caused by, among other things,
the contraction of demand for the goods on an uniprecedented scale. in. our opinion, import
competition, be it at dumped prices or otherwise, has not caused the injury allegedly suffered by
the Applicant.

Wo trust that the ADC will carefully consider the issues raised in this submission in the context
of its analysis of material injury and causation. '

Do not hesitate to contact me should you have any questions regarding this submission or should
you require specific information from our cliens. -

Alissa Crittenden, Senjor Associate
+61 29353 4791

acrittenden@claytonutz.com

Legah\312084021 1 11
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The Director . 28 April 2014
Operations 3 :

Anti-Dumping Commission

1010 La Trobe Street

DOCKLANDS WVIC 3008

Attn; Mr Matthew Witliams

Desr Sir

Quenched and Tempered Stecl Plate Investigation - submission replying to Bisalloy's claims
concerning related parties.

As you know | act for Nippon Stee! & Sumitomo Meta! Corporation, JFE Steel Corporetion and Kobe
Steel, Ltd. and refer to the two leters from Bisalioy Steel Group Limited (Bisalloy) dated 31 March 2014
- the first of which concerns the topic of "related parties” and the second being a reply to JF E'
submission dated 7 March 2014,

In this jetter { will only address Bisalioy's claims regarding the related parties issve. | will defer my
clients' reply to Bisalloy's second lefter.

Related Parties

In its submission, Bisalloy refers o ASIC company searches performed in relation to certain registered
Australian companies who have imported goods from Japan during the POl - namely Total Steet of
Australia Ply Lid (Total Steel) and ASM Corporation Pty Lid (ASM).

The data referred to by Bisalloy in its letter, but not included on the public record with the submission
provided to the ADC, is interpreted by the appiicant to evidence a commercial refationship between these
named Australian importers and the Japanese entities [dentified as exporters of the goods during the POI
- namely Marubeni ltochu Steel inc. and Metal One Corporation.

Bisalioy then attempts to demonstrate that there is a relationship between the importers and exporters of
the goods under consideration - that is, the parties are related parties. The information is retied upon by
Bisslioy to support @ number of aliegations regarding the dynamics of trade between related parties
{dealt with betow).

My cllents submit that the corporate information provided by the applicant is publicly available information
and Marubeni itochu Steel Inc. and Metal One Comoration make no secret of this fact. A cursory reading of
the public file exporter questionnaire response supplied to the ADC by Metal One Corporaticn identifies the
commercial affiliation between Meta! One Corporation and ASM

{hiip:/fwww.adcommission.goy. au/ceses/documents/014-Questionnaire-Exporter-

MetalOneCorporation.pdf).

Further, whilst the corporate atfiliations between Marubeni llochy Steel Inc. and subsidiaries are not
included in the public file version of their exporter questionnaire response, the company publicly identifies
that Total Stesl is an overseas subsidiary company within its global network.

The existence of commercigl affiiations belween overseas companies and their subsidiaries across
global networks is by ne means a new or unique phenomenon (as the applicant will be well aware).

Level 15, 1 Bligh Street GPO Box 8806 : T+51 29353 4000
Sydney NSW 2000 Sydney NSW 2001 F +61 2 8220 6700
DX 370 Sydney www.claytonutz.com

1\312570714.1
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Bisalloy's use of an ASBIC company search in this instance to make disparaging assumptions regarding
the trade of the goods to Australia between parent companies and Australian importers relies upon a
wilful misinterpretation of the publicly availabie information.

Allegations regarding expoh‘ price reliability

The applicant's submission, in summary, suggests that, dus to the existence of a commercial relationship
between the exporter and importer of the goods, the price of goods soid by the former to the latter is
unrefiable. :

The assertion implied in this submission (as originally made in the application and rejected by the ADC)
is that because transactions between the parties have nol been made on arm's length terms the declared
price paid by the importer 1o the exporter cannot be used to determine export prices in accordance with
section 266TAB (1)(a).

The intended outcome of such an argument, whilst not clearly articulated by the applicant, is to suggest
that the ADC must determine export prices in relation to exports of the goods by Metal One Corporation
and Marubeni ltochu Steel Inc. in accordance with section 260TAB {1){b) to be:

° the price at which the goods were so sold by the Importer to a person who is not an associate
of the importer (less the prescribed deductions); or

. in any oiher case - the price that the Minister determines having regard to all the
circumstances of the exportation,

On the basis of the above, the allegation made (ie the declared prices are unreliable) is a very significant
claim to make against Japanese exporiers and their Australian importers. To support this claim the
applicant has relied on the mere fact that the parties have a commercial affiliation to suggest that alf
transactions between these parties cannot be deemed to be arms length.

The submission reflects that the applicant has not given thought to the factors that must be considered
by the ADC when determining whether transactions between parties are, or are not, arms length
transactions,

Section 269TAA outiines the circumstances in which the price paid or payable shall not be treated as
arms length. These are where:

¢ there is any consideration payable for in respect of the goods other than price;

. the price is influenced by & commercial or other refationship between the buyer, or an
associate of the buyer, and the seller, or an associate of the sefier:

. in the opinion of the Minister, the buyer, or an associate of the buyer, will, directly or indirectly,
be reimbursed, be compensated or otherwise receive a benefit for, or in respect of, the whole
or any parn of the price.

The above clearly articulates that the test is not merely whether a relationship exists between the buyer
and the seller but whether, the price between the buyer and the seller is influenced by this relationship.

This question is one for the ADC to consider on the basis of purchase and sales data verified by the ADC
during the course of its importer visit program. A number of factors can indicate that purchases are
infivenced by & commercial relationship bu! again, these are factors that can only be assessed by
verifying the terms of sale between the parties.

L\3125707141
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My clients do not consider that the transactions have not been made on the basis of fair-market prices
and in the same manner, and on the same terms, thal would be applied if the purchaser was an
unrelated party.

My clients consider the assertions made by Bisalloy, which wrongly interprets publicly avaiiable evidence
and implies improper trade practices by Japanese mills, should be rejected.

Yqu/rig sihcerety

e

i \\J

¢ Chami, Partner
+51 2 5353 4744
zchami@claytonutz.com

Qur ref 11276/80152428

L\3125670714.1
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RECEIVED: 23/05/2014

For Publication

The Direcior : 23 May 2014
Operations 3 :

Anti-Dumping Commission

1010 La Trobe Street

DOCKLANDS VIC 3008

Attention: Mr Matthew Witliams.

bear Sir

Quenchnd and Tempered Steel Investigation exported from, inter alia, Japan
Response to PAD - Japanese Steel Mills

We refer 1o the preliminary affirmative determination report issued on 18 May 2014 {Report).

Our clients are concerned about the calculation of the NIP and the imposition of measures in
circumstances where:

1, The ADC accepled that the reduced demand for Quenched and Tempered Steei resulted from
& downlurn in the mining sector which led to reduced sales volume during the investigation
period (Report at 9.2). ‘ '

2. The lower market demand caused by the downturn in mining-investment in Australia lowered

Bisalloy's capacily utilisation and eontributed 1o @ higher unit CTMS {Report at 8.3.4).

3. Imports of Q8T steel piate into Australia from couniries such as China, Korea, Austria,
Beigium, France, Germany and the United Kingdom were found not to have contributed to
injury to Australian industry (Report.a1 8.5.1).

The ADC determined the rate of dumping securities with reference to Bisalloy's submission of 11 Apiil
2014. That submission urged the use of the unsuppressed sefling price (USP) as a surrogate {after
deducting certain expenditures) for the NIP, -

The caicuiation undertaken by the ADC, insofar as it relies on g USP derived from & CTMS in 2013
{which was at its highest due {0 the slump in demand) as adjusted by SG&A and profit from 2012 (when
profits were at their maxitmum) resulls in a skewed and inflated NIP.

Profils were at their maximum in 2012 because that was a period of peak demand which in tun lead to
optimal capacity utilisation end a consequent lower CTMS. The mismateh of information and data from
two distinct time periods is neither logjcal nor rationat.

There are 2 afternatives which the ADC could have used to calculate the NiP. First, the USP could have
been derived from the 2010 prices and:data - this being a time unaffected by any alleged dumping and
before the market rose lo the peaks experienced in 2011 and 2012 Alternatively, the USP could have
been derived from the selling price of un-tumped impors. This data s held by the ADC. and is referred
to inthe PAD report Le. the other imports data from the countries specified in point 3 above.

Yguis sincerely
~

Z Chahi. Partner
¥ 2 9353 4744
zchami@claytonutz com

Qurref 11276/80152428

Level 15, 1 Bligh Street GPO Box 9806 T+51 2 9353 4000

Sydney NSW 2000 Sydney NSW 2004 F +61 2 8220 6700
[BX 370 Sydney www.claytonutz.com

1\312755480 1
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RECEIVED 30.05.14

FOR PUBLICATION

The Director ' 30 May 2014
Operations 3

Anti-Dumping Commission

1010 La Trobe Street

DOCKLANDS VIC 3008

Attention: Mr Matthew Willlams

Dear Sir

Investigation Into Alleged Dumping Of Quenched and Tempered Steel exported from, inter alia,
Japan (Japanese Mills Injury Submission)

1. . Introduction

We act for the Japanese Mills - Nippon Steel & Sumitomo Metal Corporation (NSSMC); JFE Steel
Corporation (JFE) and Kobe Steel Lid (Kobe). _

We refer to and repeat the content of our clients' submission dated 17 February 2014 but supplement the

arguments in it by this submission, which is directed to infury. We submit the applicant's allegation of

dumping misfires, is exaggerated and there is no dumping or, no causative material injury is being
" experienced by the applicant.

Our dlients reserve the right 1o ma further submissions in respect to any further matter relevant to
injury, and intend to provide such further submissions in respect of:

. total export sale volumnes to Australia, third countries and domestic sales over the S year
period ending December 2013; ‘ ‘

e Bisalloy's production capacity in the context of total demand in the Australian market.

2, A Pricis of Law |

2.1 The requirements of the General Agreement on Tariffs and Trade 1994 (GATT) with respect

to the imposition of anti-dumping duties are well known fo the ADC. The GATT specifically
establishes the guiding principle that anti-dumping duties can only be imposed on imported
goods where those goods have been found to have been:

(a) dumped; and,
(b) as a result of that dumping have caused, or threaten to cause, material injury.
2.2 The GATT principle is replicated in sections 269TG(1) or (2} of the Customs Act 1901 {Cth)

.

(Customs Act). Those provisions establish that the publication of a dumping notice can only
be made in instances in which the Minister is satisfied that the goods for which the notice is
published are dumped, and because of that dumping:

“...materiel injury to an Australian industry producing fike goods has been or is
being caused or is threatened, or the establishment of an Australian industry
producing like goods has been or may be materially hindered.”

23 it is clear that Australian law and the GATT are consistent in so far as both demand that the
investigating authority must, on consideration of the verified facis available to it, find that both

Level 15, 1 Bligh Street GPO Box 9806 T +61 2 9353 4000
Sydney NSW 2000 Sydney NSW 2001 F +61 2 8220 6700
DX 370 Sydney www.claytonutz.com

L1312846386.1
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L\312846386.1

variables - dumping and a causal link fo material injury -~ are sufficiently supported by
probative evidence in order to publish an anti-dumping notice (ADN) with respect to the goods
under consideration.

Dumping

The question as to whether dumping has occurred is a question of fact that can only be tested
by investigation of {factors relevant to the export and domestic trade (in very general terms — a
comparison between export price and the ‘normat value’ of the goods sold for home
consumption in the country of export). The investigative processes and consideration
requirements that apply to the analysis of dumping are numerous. Discussion of the ADC's
analysis of dumping with respeci to our clients will not be dealt with in this submission.

Injury and caussl link

The investigation and analysis as to whether dumping has caused material injury (for the
purposes of an anti-dumping investigation) demands the careful consideration of relevant
facts. As the ADC is well aware, injury analysis is a composite process which requires two
queries o be tested against the available, verifiable, facls namely:

{a} ~  whether the applicant has suffered material injury; and

(b) whether the injury suffered can be attributed to dumped imports such that the injury
can be said to have been caused by exportation of goods to Ausiralia from the
identified countries at prices deemed to be ‘dumped prices’,

To test these two elements with the requisite rigor and reliability, in order to make a positive
determination under section 269 TAE(1) that material injury to Australian industry has been or
is being caused or, is threatened or, would or might have been caused, the analysis must be
based upon positive evidence that is objectively verifiable and defensible.

This is set out under section 269TAE(2AA) of the Act, which clearly states that a
determination with respect to injury pursuant to seclion 269TAE “must be based on facts and
not merely on allegations, conjecture or remote possibilifies”.

E'stablishing the causal fink

The Act and the WTO anti-dumping Agreement (AD Agreement) prescribe the analysis for
satisfaction of the causation test in the context of anti-dumping investigations.

Article 3.5 of the AD Agreement requires the investigating authority 1o examine “any known
factors other than the dumped imporls which at the same fime are injuring the domestic
industry”, and requires that any such injury should not be attributed to the subjec! imports.

The requirement to identify ‘other injury factors’ and to ensure that these are not considered in
the context of establishing the causal link between dumping and materiat injury is set out in
section 268TAE(2A) of the Act, which stales:

In making a determination,.. the Minister must consider whether any injury to an
industry, or hindrehce to the establishment of an industry, is being caused or
threatened by a factor other than the exportation of those goods such as:

{a} the volume and prices of imported like goods that are not dumped; or
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{b) the volume and prices of importations of like goods that are not subsidised; or
(c) contractions in demand or changes in patterns of consumption; or

(d) restrictive trade practices of, and compelition between, foreign and Australian
producers of like goods; or

(e) developments in technology; or
{) the export performance and productivity of the Austrafian industry;

and any such injury or hindrance must not be aftributed to the exportation of those
goods.”

Consideration of the existence of ‘other faclors’ is not only a requirement of the Act in all
investigations but, we submit, is particularly relevant in the present investigation given the
dynamics of the Australian market under consideration and the significant changes that have
occurred in this market over the period under investigation for the purposes of injury analysis,

Summary of the injury submission

Our clients submit that;

(a) The applicant’s claims regarding injury suffered by its business are unsubstantiated
and unfounded. There is no positive evidence of the injury complained of by the
applicant aside from assumption and assertion, Additionally, in many instances the
claims of injury that have been made for the purposes of initiating the present
investigation are at odds with publicly available information regarding the
performance of the applicant. The applicant has piaced itself in a position where
the information it has supplied to two different fora {the ADC on the one hand, and
its shareholders and potential investors on the other) is fundamentally inconsistent:
and

{b) The applicant's claims regarding the causal link between injury and dumped
imports lack credibility and are not supported by verifiable evidence. The applicant
has relied ‘upon assertion, assumption and guestionable market intelligence to
support its claim regarding market competitiveness and price-based injury. The
applicant has also attempted to downplay the relevance of other market factors
which have fundamentally impacled the Australian market generally, and the
dynamics of trade by all participants in the market in recent years,

Our clients are concemed with the applicant's wilful use of unreliable evidence in its
submissions to the ADC. Our clients consider that the applicant has continued to be overtly
selective in the presentation of data and information in its submissions to the ADC,

Our clients consider that the applicant has attempted to maintain & line of reasoning which is
premised on a series of assumptions and negative assertions. To maintain this position in
circumstances where the applicant has simultaneously evoided consideration of market
factors which are well known to the major market participants and for the applicant to then
make allegations regarding its commercial performance which are fundamentally at odds with
performance data it has provided to the market, is inexcusable. .
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The applicant’s ability to conduct itself in such a manner in relation to an investigation of this,
nature raises significant concems regarding the veracity of the applicant’s claims and the
bona fide nature of the application.

The current market for Quench and Tempered Steef in Australia

Our clients submit that it is critically important for the ADC to understand and appreciate the
characteristics of current @ and T rnarkets - globally and domaestically - before turning its mind
to gisrestions of material injury and the factors which may have caused injury suffered to the
applicant. . :

Our clients submit that the giobal and domestic markets for G and T steel have undergone
seismic changes during the period in which the applicard is claiming to have suffered material
injury. The market has been fundamentally changed by declines in the major traditional
sectors of demand such that, globally, the size of the market and the dynamics of supply and
demand within them have changed.

As the ADC will be well aware at this stage of its investigation, Q and T steel plate is primarily
used in the manufacture of heavy machinery requiring high strength steel plate with very high
yield strength (common uses include the manufacture of buckets, truck bodies and
transport/digging equipment in mining and resource related projects).

Due to the end-use specifications for which Q and T steel is produced, the globa! market is
underpinned by demand from the resources sector. The applicant itself has publicly stated
that demand for its Q and T steel plate is driven by the resources industry. The Applicant's
own estimate is that around 70% of its Q&T steel plate Is used in resources-related activities,
(Bisalioy Steel Group Limited AGM Presentations, Chairman’s Address, 21 November 2012)

All entities involved in the production and sale of Q and T steel will agree that the performance
of the Q and T market is inextricably linked to the performance of the resources sector.
Furthermore, it is commonly appreciated by parlicipants at all levels of the Q and T market
that significant contractions of demand from the resocurces sector of major global markets
(including Australia) have fundamentally affected the marketforQ and T.

Growth in the resources sector globally dedlined dramatically from 2008 onwards in the
aftermath of the Globat Financial Crisis (GFC) and continued economic volatility in traditional
growth markets such as Europe and the USA.

The Australian market for Q and T steel weathered the GFC and the ongoing economic
sensitivities that followed relatively well compared to overseas markets - supporied by stable
growth in the Australian resources sector driven by continued demand in Asia.

Declines in the Australian resources sector over the past 2 ysars have significantly changed
these dynamics, however.

The Australian Bureau of Resources and Energy Economics (BREE), in & reporl published in
April 2013, assessed the state of the market across 2012. The BREE report indicates, inter
alia, that:

The decline in the number of projects at the Committed Stage is indicative of the
emerging trend of project proponents delaying or cancelling high value resources
and energy projects in Australia. In the past twelve months around $150 billion of
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projects have elther been delayed, canceffed or have hed re-assessed
development plans in the past twelve months', -

7.10 The decline has had a significent ripple effect in relation to a number of ancillary service
markets. The original equipment manufacluring segment of the market has declined
considerably as demand for new equipment has dried up.

7.1 The result of these developments in relation to the Q and T market is that primary demand for
- Q and T plale is now driven by maintenance/repair requirements with respect to operational
machinery and infrastructure being utilised in ongoing projects.

7.12 The impact on Q and T producers

7.13 Many industries which have existed as providers of raw material consumed by the resources
sector have had to re-adjust to the changes in global and domestic dynamics.

7.14 Changes in the soufce of demand from consumption for new projects to maintenance and
repair have fundamentally impacted business models and operational activities - declining
demand, and increased competition for a smaller pool of potential sales has forced
manufacturers to adjust their demand and production forecasts.

7.15 Efficiency and effectiveness are now primary concerns for manufacturers globally who must
seek to drive internal efficiencies to counteract cost increases assoclated with dedlining
through-put and reduced sales voiumes. This is true also for all entities along the supply
chain for steel products including, but not limited to, Q and T steel.

T rrent market and its prognosis

7.16 The BREE report provides a useful forward projection regarding the state of the resources
market in Australia as follows:

Based on an essessment of internal project and external market factors, BREE has
developed two scenarios that project the future stocks of committed invesiment in
resources and energy projects in Australia. In the 'Likely Scenario’, which includes
all existing projects at the Commitied Stage and projects assessed as likely to
progress to the Commiftéd Stage in the nex! five years, commitled investment is
projected to moderate to $256 biilion at the end of 2013 and then decrease to
around $70 billion in 2017. (emphasis added)

717 The BREE repont indicates that the downtum in the Australian resources market in 2012
reflects a fundamental change in market dynamics in Australia, and that this downward trend
will continue well into 2017.

7.18 The projections of BREE are echoed by a range of other reputable commentators in the
sector, including:

{a) PP8B advisory - see http://www . ppbadvisory.com/uploads/a395-00484INS-
invesimeni-peaks-for-resources-and-energy-projects-insight-May:2013.pdf;

‘http:f!www.googEe.com.aufurt?sa=l&rcl=j&q=&e_src=s&fn'n=1&sourcezweb&cd=1&ved=OCCgQFjAA&url=http%SA%
2F%2Fwww.bree.gov.au%2Fsites%2F defaull %2 files % 2F files %2F %2F publications%2Fremp%2Fremp-2013-

04 docx&ei=4jRDU-qaHMTikgXMhY HYBA&uUsg=AFQJCNGoM2VIVNSUSOHFxm -
AUNZ2Kwxlg&bvm=hv.64367178,d.4G|

14312846386.1



21

The Director, Anti-Dumping Commission 30 May 2014

7.19

7.20

21

7.22

7.23

7.24

7.25

{b) the Property Observer, which forecast investment to drop by 17.4% by the end of
2015. The cause of the trend is aftributed to “a sharp deciine in the mining
industry” investment in which, in the 2014-15 financial vear, is anticipated to fall by
252%.?

(c) UBS Chief Economist, Scott Haslem, who says that:

"The mining story is showing a clear flaftening out but we're nof yel
seeing any improvement in the investment intentions across our
manufacturing or other sectors, which means there’s no real offse! to
the ioss of growth from the mining investment.™

It is clear that the Australian resources ‘boom’, as # has been referred 10, has commenced a
sharp decline from peak ievels in terms of committed investment and new developments.

The direct link between the dynamics of the resources market and the Q and T steel market
must be appreciated by the ADC in defining the state of the Australian market.

Cur client'’s submit that the Australian Q and T steel market should be defined with an
appreciation of its current parameters - the market's primary demand is for repair and
maintenance; a segment of the wider Q and T markel during the years of the growth of the
resources sector.

Our clients submit that the Q and T steel market remains healthy in Australia given the facl
that there remain a number of ongoing resources projects with ongoing maintenance
requirements. However, the market is now chaeraclerized by fewer end users, reduced
demand in both overall volumes and per-order requirements and greater competition between
suppliers. This is something that must be considered when assessing whether the applicant
has suffered injury caused by imports, dumped or otherwise.

Obviously all participants in the Q and T steel market, at all levels of the supply chain, lament
the changing dynamics of demand and the impact that this has had upon operational activity.
Our clients understand the applicant's concerns regarding the changes in the market.

However, our clients submit that it is inappropriate for the applicant to apply performance
metrics that applied when the market was booming to assess its performance over the injury
analysis period, and to rely upon a comparison of current performance with past performance
to demonstrate material injury. . )

Our clients wish to re-iterate that the issues of operational performance highlighted by the

- applicant as ‘injury factors' cannot be appropriately seen to be signs of injury but simply reflect

the current performance paradigms dictated by the Australian market.

? Carmody, B, "Investment set io slump amid mining deciine, but some industries are looking up®, 28 February 2014,
hitp:/fwww. propertyobsetver com.auforward-planning/finvesiment-strategy/economy-and-demographics/29441-
investment-get-to-slump-amid-mining-decline-but-some-industries-are-looking-up htmt

* "Business spending lifts but economists wam mining sector set o drop off”, 29 August 2013:
hitp:/fwww.abe.nel.au/news/2013-08-29/building-boost-lifts-business-investment/4921620

L\31284G386.1
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In determining whether injury has occurred, the ADC must examine the price of the goods |
sold at the relevant levei of trads. .

The ADC's May 2014 Visit Report provides details on Bisalloy's pricing and sales system.
Prior to December 2013, the Visit Report indicates that Bisalloy used a system whereby it
commenced with a "starting point”. The Visit Report indicates that Bisalloy charges or
classifies customers in accordance with a tier system. Bisalloy charges a premium and gives
discounts based on the fier in which the customer falls. It is logical to infer that, pre-
December 2013, Bisalloy determined sale price by reference fo the size of the customer which
in urn dictated the discount to apply.

Bisalloy sells 80% of its Q and T steel to the Australian market through both affiliated and
unaffiliated distributors (the balance of 20% being sold directly to customers without the
intervention of a distributor)’. My clients sell Q and T steel to the Australian market almost
exclusively through distributors, including Total Steel of Australia Ply Lid, ASM Corporation
Pty Ltd and CMC Australia. Sel-evidently, the price of Bisalloy's Q and T steel in the market
will vary according to:

(a) the tier of the particular customer;
(b) the distributor engaged, namely whether it is affiliated or unaffiliated.

in determining whether or not injury has occurred, the ADC must undertake an analysis of the
price of Q and T steel sold by comparing like with like. That is, it must compare the price of
our clients’ Q and T steel to the price of Bisalloy's Q and T steel at the comrect level of trade.
In my clients’ submission, the correct leve! of trade is the market for Bisafloy's unafiiliated
disttibutors,

We submit thal, when the applicant's activities are assessed in the context of the
contemporary market (rather than assessed against past (mineral boom) performance) i is
clear that:

(a) The applicant has performed well in a competifive market;

(b} The aspects of operational performance which are asserted to be signs of injury
are the result of external market forces, and canhot be reasonably attributed 1o
competition with imported goods, dumped or otherwise:

{c} In determining injury, the ADC must undertake an-analysis of price al the correct
level of trade., : :

The applicant’s claims of injury

Qur clients submit that the applicant's claims made to the ADC in relation 1o the injury it says it
has suffered as a result of (alleged) dumping must be critically evaluated in the context of the
nature of the marke! within which they operate during the period in which injury is claimed to
have occurred.

* ADC Visit Report - Bisalloy Steels Pty Ltd at 3.3.2 and 4.3.1,

11312846386.1
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The investigation covers the period of 2013, which aligns with the applicant'’s views that it
suffered material injury caused by dumping during the twelve month period ending September
2013. » ‘
As discussed above, our clisnts consider the applicant's characterization of operationa
performance issues during this period to be ‘injury’ factors is misleading given the nature of
the market at the time.

Furthermore, and not detracting from the above, our clients are concerned by the fact that the
applicant's public pronouncements to the market during this period regarding the performance
of #s business directly contradict the claims of 'injury’.

According to the Applicant, its performance during the period of investigation was better than
its performance in preceding years.

The FY 2013 Annual Report of the Bisalioy Steel Group, states that:

® Bisalloy “maintained its market share for FY2013";
. Bisalloy reduced its debts and its gearing has falien from 34% to 29%"",
. ‘the Group's financial position strengthened over the year”.

The above contradicts the contention that Bisalloy suffered from reductions in profits,
profitability, return on investment and revenues. :

As stated earlier, the contradiction between these statements and the claims made by the
applicant to the ADC for the purposes of its application is concemning.

The businesses’ performance during this period was referred to in an ASX/Media Release
published by the Bisalloy Steel Group on 21 August 2013. The heading to that release is
riotable “Bisalioy Delivers Profit and Reintroduces Dividend in Challenging Market”.

it s also notable that Bisalloy did not distribute dividends from 2008 to 2012. However on 25
November 2013 - during the period that the Applicant alleges that dumping caused it matetial

_injury - it was able to return capital to its shareholders and pay a dividend.

The lack of injury is further supported by the publicly available data regarding the profitability
of the Bisalioy Steel Group, for FY 2010, 2011 and 2012.  The EBITDA figures for these
periods refiect:

. lis EBITDA at the commencement of the injury investigation period in FY 2010 was
$5.3 million;

. Iis EBITDA rose to $7.8 million in FY 2011 and then to $12.4 million in FY 2012; -

. in FY 2013 its EBITDA was $8.4 million.

% The Applicant's gearing in FY2010 was 60% and fell every subsequent financial year to 28% in FY 2013.

113128463861
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The above reflects that the applicant achieved a 42% increase over the period FY 2010 to FY
2013. The proposition that a company can achieve such a remarkable increase in its
performance whilst suffering materiat injury is implausible.

Our clients draw attention to the ASXMedia Release which addressed the company's
performance and its market share over FY 2013

Despite these competitive pressures, Bisalioy is pleased to report it has
maintained its market share for FY2013 while conlinuing to reduce fis debl
through managing its costs and inventory, and is well placed to take advantage of
any upturn in domestic demand (our emphasis).

Our clients consider that the above information presents a picture of a business performing
well in tight market conditions despite declining demand. Indeed this is the image that Bisalloy
itself has consistently delivered to the market,

Injury and causation - other injurious factors

Further and without detracting from our client's prime dlaim, our clients also submit that the
applicant has not adequately engaged with the rea! issue which is that, performance issues
deemed by the applicant to indicate ‘material injury’ have been caused by factors other than
dumped imports.

The principle of non-atiribution, and its relevance to the consideration of causation, is well
known to the ADC. In simple terms, in considering whether a causal link can be established
between injury suffered by the Australian industry (which is denied} and dumped imports from
the identified countries, the ADC must consider other factors which have contributed to the
injury factors complained of.

These 'other factors’ must not be taken into account in the context of establishing whether a
causal link exists between the injury and dumped imports. :

As discussed above, our clients consider that the performance indicators complained of by the
applicant have been inappropriately characlerised as factors of ‘injury’ throughout the
investigation.

An understanding of the current Q and T steel market in Australia, and the performance of all
perticipants in the market during the previous 2 fiscai years, will indicate thal depressed
performance across these indicalors is & symptom of market forces which have changed the
reasonable performance expectations in relafion to the manufacture and sale of Q and T steel
in the Australian market.

Specifically, we submit that the performance issues complained of by the applicant have been
caused by:

a) changing dynamics of demand in the Australian market driven by a
unprecedented downturn in the energy and resources sector;

b) imports of the good's from third countries and imports of partially finished and
finished products; and

c) the applicant's business model and service offering.
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A) Changes in the Q and T market

9.7

98

09

9.10

9.11

912

9.13

9.14

The downtum in the Australian resources market and its impact on the dynamics of the
Awustralian Q and T steel market has been discussed above.

The fundamental changes that have occurred within the Q and T market over the past 2 years
are well known to participants in the market and have been raised with the ADC by our clients
and other producers and end users of Q and T during the course of the investigation. Indeed,
submissions from those with infimate knowledge of the market, such-gs ASM Corporation,
spell out the demand factors and the current market conditions for Q and T steel in Australia.
ASM Corporation's conclusion is that demand peaked in 2011 and 2012 due to heightened
aclivity in the energy and resources sector and, what is now being experienced is market
teadjustment.

Our clients note that the applicant is the only producer of Q and T stee! in Australia and,
consequently, it makes up the 'Australian industry’ with respect to the GUC. The applicant
operates a vertically integrated operational mode! - selling the goods to unaffiliated disiributors
and to the downstream end-user market through its own network of affiiated distributors. As
such, it is uniquely placed within the Australian market fo appreciate the challenges faced at
both the upstream and downstream levels of trade in the market and the impact that declining
demand from end-users has had across the supply chain. Indeed, the applicant has
consistently referred to the chalienges caused by declining domestic demand in its
publications to its shareholders.

Cur clients were surprised to read the view put to the Commission in the applicant's
submission dated 5 March 2014, that macro-economic factors such as the downturn in the
resources industry “have in Bisalioy's opinion not been significan! causal faclors to injury to
the Australign Industry”.

The applicant's attempts to downplay the significance of market forces in relation to
operational performance in the Q and T steel market not only contradict general commercial
knowledge of the dynamics of doing business in this market but, more relevantly (if not
curiously), are in direct contradiction of their own commercial analysis.

Everyone in the market, including the applicant, is well aware that the dynamics have shifted
and thal the nature of the markel has changed. The approach o the market has had to adapt
in response to this change driven by a focus on increasing efficiency and adapting production
to suit form and volume of demand from the market,

These are themes that are echoed in the appiicants annual reporls as discussed above.
These reports have shown (or alleged) thal the company has adapted to the changing
dynamics and has made progress to innovate its business 1o retum to profitability in the new
market landscape.

The FY2013 Annual Reporl, describes the markel as “challenging and volatile” and
specifically refers to the “rapidfy declining demand in the Australian domestic market” .
Furthermare, it analyses the dynamics of trade within the market in the following terms

..drading conditions were challenging for Bisalloy over the FY2013 &s the
resources seclor faced deteriorating conditions... there have been widely
publicised deferrals or cancellations of @ number of planned resources projecls
leading to a rapid decline in demand for Q&T sfeel

L1312846386.1 10
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9.18

9.16

Our clients submit that the applicant's selective interpretation of the relevance of market
forces in relation to business performance presented to the ADC raises significant concerns
regarding the veracity of the claims made by the applicant with respect fo injury and
causation. The fundamental inconsistency between its claims made for the purposes of
initiating the present investigation, and in relation to the ADC's ongoing enguiries, and its
internal performance analysis released to the market, is troubling.

The ADC will appreciate that the opposing views expressed by the applicant cannot be
reconciled. Given the mutual agreement in the market globally regarding the impact that the
decline in committed investment and new project development in the resources secor, it
would appear that applicant's public announcements to the market provide a more ‘accurste
understanding of the applicant's analysis of the factors impacting the performance of its
business.

The applicant's rationale

917

2.18

89.19

9.20

g.21

The applicant's rationale for its claims that market contraction is not a significant causative
factor is that notwithstanding demand contractions the industry was still of sufficient size for
the applicant to compete and maintain profitable operations, if it were not for the alleged
dumping. That ‘is, but for competition with dumped imports, its position in the Australian
market would be more favourable. : :

This view is yet another example of the applicant's failure to engage in a logical analysis of the
Australian market and its performance within this market. Furthermore, this view cannot be
reconciled with the ADC's preliminary considerations in CON 234. Specifically, Figures 1 and
2 of CON 234 clearly illustrate the ADC was satisfied that there was sufficient evidence io
indicate:

. That there has been a significant decrease in the size of the Australian market (by
sales volume) during the period of investigation; and

. Notwithstanding the contraction in demand and resultant decline in sales overall,
the applicant was able to maintain its market share in 2012 relative to 2011 levels.

If the applicant's "loss’ of sales volume was caused by competition with dumped imports, the
outcomes spelt out above could not have occurred due fo winning sales that would otherwise
have gone to the applicant or other imporl sources. That is, it would be expected that a shift
in market share in favour of imported goods would occur. That has not happened. It belies
the applicant's claims of injury. Indeed CON 234 confirms this. Whilst the applicants own
sales volumes were down in the 12 month period ended September 2013 relative to the same
period in 2012, its sales volumes were constant relative to the size of the market generally
due to the fact that the market overall has contracted. A

The data presented in CON 234, which is supported by our clients experiences in the market,
reflects that the dramatic contraction in demand has caused sales volumes to decrease, both
individually and overall. Simply put, the demand required to satisfy previous sales
benchmarks no longer exists in the Australian market.

In short, the loss of sales suffered by the Applicant was caused solely by the contraction in
demand.

£4312846386.1 »
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'Perfonﬁangg issues in a contracting market

9.22

The ADC will appreciate thal declining demand in a traditionally buoyant market has a number
of consequential impacts on operational activities and the commercial performance of those
activities. Our clients submit that the decline in demand (reflected in both the reduction in
future opportunities and the cancsllation of current supply demands) leads to:

. Reduéed revenues - due to relative decrease of goods sold.

s Increased holding inventory in storage - as production and supply outstrips
. demand.

. Reduced capacity ulilization -as production forecasts are re-adjusted in fine with
demand.

» Increased costs - as lower throughput in production increases the operating CTMS
aliocated on @ per uni basis.

. Reduced profits profitability - as unit costs and expenses increase al a rate that
cannot be matched by increases in price and income.

Price-based effects

8.23

9.24

9.26

0.26

Additionally, our clients submit that a contracted market characterized by limited volume of
demand Inhibits the increase of prices such that the benchmark price points of goods will
appear 'suppressed’ - where price suppression is defined by the inability to increase prices to
meet rising costs.

Our clients suggest that this contraction of the achievable ratio of sales price to cost is
symptomatic of changing market forces and is not caused by import competition.

Our client's suggest that price depression is a symptom of competition in a contracting market
and, more specifically, sales strategies and pricing policies implemented by market
participants.

Our clients re-iterate that price competition in the market and, specifically, price undercutting
must be assessed by looking at the Australian applicant's business model and strategies and
its aggressive price strategy dealt with in the section that follows.

B} Third country imports

8927

9.28

928

Our clients refute the allegations made by the applicant thal, because of the global downturn
in demand for Q and T, overseas exporiers have resoried to selling the goods below cost and
at dumped prices in order to move inventory stockpiles.

Our clients submil that this is @ baseless claim. Japanese milis wish to maintain their
presence (as they have for decades) in the Australian market as a competitive source of
supply in a fair-market.

As the applicant will be aware, longevity in any market (particularly a sensitive market such as
Q and T steel) requires the mainienance of certain standards of quality, supply stability, sales
{erms and price-point.

£1312846386.1 12
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9.30

8.3
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9.33

8.34

10.
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As the ADC will appreciate, the contracted global market for Q and T has contributed to
heightened price sensitivities. Our client's submit that global Q and T prices influence prices
in the domestic market and that market price benchmarking ocours fiuidly in response to
trends in price offerings from certain sources of supply.

Our clients submit that price competition in the Australian market is driven by end-users who
are aware of the reduction in demand and the global oversupply. Domestic prices will be
influenced by global market prices and benchmarked price offerings in the Australian market,

Our clients submit that downward price pressures in the market are driven by the lowest price
offerings in the market. The ADC must carefully consider the relevant. impact that imported Q
and T from countries other than Japan, Finland and Sweden have had in relation to the
dynamics of price.

If it Is found that the lowest price point in the market is being led by benchmark prices from
imports from other countries, the only conclusion that can be drawn is that it is those imports
which are driving the alleged conditions of price competition in the market.

Furthermore, as the ADC is aware, the ADC must not attribute any injury caused by them to

the imports that the Applicant has alleged are dumped.

Business model

Our clients submit that, based on market intelligence (and indeed submissions on the public
file) regarding the applicant's operational model and behaviour in the Australian Q and T
market, it has contributed to developing the dynamics of price competition which, altegedly,
have caused it injury.

Vertical integration ‘ .

10.2

10.3

104

10.5

Our clients uhderstand - that the applicant
cperates a partially vertically integrated business model - that is, it sells into the downstream
market through unaffiliated distributors and its own network of affiliated distributors.

Our client understands that, due to this model, the applicaht effectively stimulates direct
competition in relation to sources of supply of its own 'Bisplate’ product.

This creates an unfavourable split supply chain for the bisplate product and puts the applicant
at risk of undercutting the price point of its own product in the market and lowering the
benchmark for the ‘bisplate’ brand amongst end-users.

Our clients submit that this behaviour, alongside the quality and ulility/variely concerns
regarding the suite of Bisplate product relative to other offerings in the market, has caused the
applicant's product to be viewed as a lower-tier brand in the market.

The applicant has suppressed its ability to'raise its prices above the price point which it has
created for itself, and continues 1o erode through its apgressive pricing behaviours.

Our Clients submit that the ADC should carefully consider the extent to which the applicants
operational performance has been caused by its financial situation. We specifically note that
the applicant has struggled to reign in large business debts that #t has had on its books for a
number of years (four years ago its net debt totalled more than $36.5 million) - the applicant's

L\312846386.1 13
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annual reports indicate the reduction of debt has been a business priority which has only just
been managed in FY 2013.

Reactive pricing

10.8

16.8

10.10

10.11

10.12

10.13

Our clients understand that buyers (both at the distributor level and end-user level) in the
Australian market have considerable influence on price negotiations in the current market -
price offers of other producers and the prevailing global market price of Q and T wilt be used
as bargaining tools to drive the price down.

This is particularly the case with original equipment manufacturers who use the prevailing
global price as a benchmark in claiming the price that they are prepared to pay for Qand T in
Austraiia.

Our clients are aware | e
increased inventory and compefitive pressures in the Australian market have led to some
sellers (including the applicant) to be reactive’ in their pricing strategies in order to retain
sales volumes and move inventory.

Our Client's submit that this is supported by the application submitted to the ADC and the
appticant's reliance upon 'market intelligence’ to assert the average price of imported product
in the Australian market for the purposes of undercutting analysis.

Our dlients consider the applicant’s reliance upon price guotations supplied to it by Austfalian
customers in the course of negotiations to support the view in the market that the applicant
has either induced a price drop or been 'reactive’ to price offerings to Australian market.

Our client submits that the information that the applicant has reacted to in sefling prices is
inherently unreliable and provided by parties for the specific purpose of driving down the price.
We submit that the ADC shouid carefully consider:

. the veracity of the information relied upon by the applicant when determining its
pricing strategies; and

. the extent to which the applicant has effectively undercut its price point by adopting
a reactive pricing strategy.

Other relevant factors

1.

111

1.2

Market offering

The market is changing. Demand has confracted across the board. Everyone is competing
for a smaller customer base. The applicant has done well fo maintain market share in a
contracting market.

The applicant's claim of injury in terms of sale volume and market share is premised on the
assertion that, but for the imports being sold at dumped prices, customers who have procured
imported product would have purchased the Australian product. This is a subjeclive
hypothesis which is incapable of being tested 1o any degree of reasonable satisfaction. What
underlies the assertion is the applicant's overestimation of the value offering of its product to
the market and the avoidance of a consideration of the factors other than price which
differentiate products offered in the Australian market.

L\312846386.1 14
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1.3

114

115

1.6

1.7
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11.11
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Submissions from those in the downstream market at both the distributor and end-user level
have indicated that, as demand contracts, competitive pressures have increased as marging
for all entities along the supply chain coniract — the simple fact being that the slowdown at the
end user level has resulted in slimmer margins for all up-stream suppliers.

In such an environment, price has become an influential factor in supply negotiation.
However, it has never been, and siill isn't, the decisive factor in the Australian Q and T
market. Due to the specific end-use requirements for which Q and T sieel is procured, other
factors infiuence procurement decisions such as:

. availability and stability of supply
. reliability and assurance of product quality
* terms of supply and supply relationship

Downstream market participants such as § &t the distributor level and |
the end-user jevel have both shared similar sentiments that the supply relationship
Japanese exporters, mcludnng the reliability of their product, and the consistent quality of the
offering justifies the price point at which the goods are introduced to the Australian market.

Furthermore, they sujjgest that this price point is not the cheapest In the Australian market,
However, the other factors surrounding the supply of the goods add value to the service
offering from Japanese mills and make the product the more suitable option for their purposes

and those of their clients.

This is a consideration that the applicant has either failed to address in ils engagements with
the ADC or has sought to avoid. The appiicant would have the ADC beiieve thatthe Qand T
steel offered o the Australian market is homogenous and generally substitutable, such that
customers will switch from source of supply according to the price point at which the goods
are offered. It is this view of the Australian market which supports the appllcants assertions
that price-competition is being driven by the downstream market.

The applicant asserts that this customer led market, has led to competition between imported
product and between imported product and the applicants goods such that prices are
depressed and suppressed. This view of the market supports the applicant's claims regarding
injury. However, this view is wrong and does not correctly reflect the commercial realities of-
the market.

As stated by SSAB in its submission, and supported by our clients, the Q and T steel market
in Australia is, and has always been, a sophisticated market due to the specific end use
requirements for the goods. Customers look to & variely of variables when making supply
choices including the physical and technical requirements, logistical supply concerns and
other factors such as commercial relationship and history of supply.

Qur clients suppor! the views put forward by SSAB thal overseas mills introduce product on
the basis of service offering, not just price. Our clients share SSAB's views that the lower
price-points in the Australian market are being serviced by imported product from countries
other than those identified in this investigation — namely China and Korea.

Any downward pressure placed on prices in the Q and T market, if it does indeed exist, would
be driven largely by imports from these countries with the catalyst being Australian customers
who do not have the discerning supply requirements of the majority of customers in the
Australian market.

15
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12. No competition
121 Our clients imponts of Q and T Steel is resmnéive to thé specific requirements of iis clientele.

12.2

13.

13.1

13.2

14.

14.1

14.2

L1312846386.1

Our clients manufactured product meets the specific needs of its Australian customers, as is
evident from:

(a) a letter from Drake Trailers Pty Lid (Drake) to the ADC dated 1 Aprit 2014. Drake
indicates that it has a fong standing relationship with [EEEEE and "regularly re-
examine[s] the feasibility of sourcing [Bis-80] as an allemative" to our client's Q and
T steel product. However, it has declined to purchase Bis-80 due to the
“shortcomings” in Bisalloy's capability of supplying & product fit for Drake’s specific
purposes. More specifically, those shoricomings are identified as "a critical
disconnect between [Bis-80's] tolerances...and the technical plale specifications
required by [Drake] to meet its current production and customer needs™;

(b) a letter from Metso Minerals (Australia) Limited {(Metso) in respect of its
relationship with our client, JFE. Metso, a company which operates globally,
indicates that JFE's Q and T steel is "proven to be the most suitabie selection in
terms of wear performance, produci range, price, availabiity and service".
Although not the cheapest product on the market, Metso considers that JFE's Q
and T steel is its "primary choice” for its Polymet Liners.

The above indicates that:

{a) - Bisalloy's product is not fit for purpose for our clients’ customers. It follows that
there could be no dumping in respect of product meeting that description;

(b) Australian purchasers choose between Bisalloy and other products in the market
based on quality of produce. The differential in demand for our clients' product and
Bisalloy's product could not, in those circumstances, be attributed to dumping.

Different production process

Our clients are integrated steel manufacturers who are able o control quality throughout their
production process from raw materials, iron making, sleel making, rolling, heat treatment,
inspection and shipment. A component of production for certain exporied products is the
"Thermo Mechanical Control Process” (TMCP) by which it utilises heat in the rolling process
and omits the re-heating process from the manufacturing process. The omission of the re-
heating process reduces the production costs for our clients, which costs saving our clients
¢an pass on to their clients by selling at a lower price.

in contrast, Bisalloy does not use TMCP and controls only a portion of heat treatment used io
manufacture its Q and T steel. This results in a higher production cost for Bisalloy and
reduced price competitivenvess, accordingly. : ‘

Value added supply chain

Cur clients engage a distribution process for their Q and T steel which differs to that of the
applicant.

The applicant selis 80% of its Q and T steel plate in Austratia through a network of distributors
as “fuli plate”. That product has not undergone any form of processing. The remaining 20% is
sold directly (ie without the service of a distributor) to ils larger end user customers and
includes services for repairs and maintenance,

16
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Our clients do not compete with 80% of the applicant's market. In relation to the other 20%,
our clients’ main customers are service centres which provide essential services 1o the mining
sector including stockist, processor and machine shop functions, which services the applicant
does not provide. Additionally, a significant proportion of our clients' sales in the relevant
cormpeting market are of Q and T steel which has undergone a form of processing, such as
cutting, drilling and beveiling.

The distinction between the services provided by our clients to the services provided by the
applicant in the relevant market is a further factor which differentiates our clients’ product from
the applicant's, and must be taken into account when determining any injury.

Other Imports — completed/partially completed pfod ucts

Gilobal reductions in the price of Q and T have resulted in increased cost efficiencies of
overseas original equipment manufacturers and the directly relaled increase of importation of
pre-fabricated products from overseas, which would typically have been manufaciured in
Australia by original equipment manufacturers, using Q and T Steel,

This trend can be supported by Customs daia related to the imporiation of for example,
finished products such as buckets for earth moving machinery, truck bodies etc.

This has led to a further decrease in demand from Australian original eqdipment
manufacturers who cannot compete with imported pre-fabricated product.

Our clients understand that much of this pre-fabricated product comes in from Indonesia
{including from & free trade zone).

Conclusion

As the ADC is well aware, if no material injury has been suffered during the period of
investigation:

¢ there can be no positive finding of any injurious dumping; and
» Inthe absence of such a finding, dumping notices cannot be published.

QOur clients consider, on the basis of the above, that the claim that it has suffered material
injury during the period in question are baseless. The claims made rely upon the wilful
misinterpretation of market statistics regarding the numerous extraneous variables which have
impacted the structure or the market within which they operate, and the performance of thejr
business in the current commercial landscape in Australia. :

Without detracting from the above, our clients consider that, even if the applicants
classification of market performance issues to be indicia of 'material injury’ the ADC must
carefully examine the link between such injury and the specific conditions of the Q and T
market in Australia during the period in question.

Our clients submit thal the changing paradigms of performance about which the applicant has
complained, were caused by factors in the market which are not associated with dumped
imported product,

Further, to the extent 1o which the applicant's present commercial condition can be linked with
the dynamics of competition in the Australian market, our client urges the ADC to carefully
consider the impact that the applicant's own commercial behaviour and sales structure has
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had upon its position within the Australian market. Similarly, the ADC ought to give careful
consideration 1o the effect that Imports from countries not named in the present investigation
have had upon the dynamics of competition in the market and the environment of aggressive
price competition compiained of by the applicant,

Yours sincerely

Zac Chami, Partner
+61 29353 4744
zchami@claytonutz.com

Curref 11276/80152428

L\312846386.1 18



34
REECEIVED 10 JUNE 2014

For Publication

The Director ' 10 June 2014
Operations 3

Anti-Dumping Commission

1010 La Trobe Street

DOCKLANDS VIC 3008

Aftn: Mr Matthew Williams

Dear Sir

Quenched and Tempered Steel Plate Investigation - issues arising from the Visit Report -
Australian Industry - Bisalloy Steels Pty Ltd

We act for Nippon Steel & Sumitomo Metal Corporation, JFE Steel Corporation and Kobe Steel, Ltd.

We refer to the May 2014 Visit Report - Australian industry (Visit Report) in respect of Bisalioy Steels
Pty Ltd {Bisalloy).

The purpose of this letter is to comment on and address issues arising from the Visit Report with a view
to ensuring that the Anti-Dumping Commission's (Commission) assessment of matters relevant to the
Statement of Essential Facts represents a complete and accurate analysis of the material facts affecting
this investigation.

For ease of reference we adopt numbering used in the Visit Report,

3.1 Corporate, organisational and ownership structure

The Visit Report specifies that Bisalloy's parent company, Bisalloy Steel Group Limited {Bisalloy Steel
Group), has distribution operations in Thailand and Indonesia and also has a 33% equity stake in
Bisalloy Jigang (Shandong) Steei Plate Co., Ltd (Bisalloy Jigang). 1t is stated that Bisalloy Jigang is a
manufacturer of Q&T steel plate in China.

The Visit Report does not provide details of the exporis by Bisalioy Jigang of Q&T steel plate into
Australia during the investigation period. This information may have a material bearing on the ADC's
investigation, .
Please investigate or provide:

{a) details of the exports by Bisalloy Jigang of Q&T steel plate into Australia during the
investigation period;

{b) the quaniity of imports by Bisalloy sourced from its joint venture pariner, Shandong
iron and Stesl.

3.3 Relationship with suppliers and customers
At 3.3.2, it is stated thal Bisalloy sells Q&T steel plate on both the domestic and export markets.

Relevant to the gquestion of injury is the volume of Bisalloy's products which are exporied. We
respectfully suggest that the ADC ascertain:

(a) the quantity of Biselloy’s exports of Q&T steel plate during the investigation period
to:
Level 15, 1 Bligh Street o GPO Box 8806 - 761 2 75555—4'65;
Sydney NSW 2000 Sydney NSW 2001 F+61 2 8220 6700

DX 370 Sydney www.claytonutz.com
L\312915566.1 '
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(i) Thailand;
{i) - Indonesia;
(i) countries other than Thailand and Indonesia.

(b) the price at which Bisalloy's exports of Q&T steel plate, during the investigation

: period, was sold to:

{i) Thailand;
{ii) indonesia;
(i) countries other than Thailand and Indonesia.

(c) the quantity of imports by Bisalloy from its joint venture pariner (Shandong iron and

Steel) or its joint venture company {Bisalloy Jigang).
4.3 Marketing and distribution

The Visit Report records an admission by Bisailoy that its customers were willing to pay a premium of
unidentified quantum. The Visit Report also records Bisalloy's observation that, in the last 12 months, its
customers are more willing to negotiate on price. ‘

It is salient to observe that the charging of a premium is antithetical to competitive pricing models and
shows a disassociation with a costs {o make and sell model. The charging of a premium in an
overheated market (as it was in 2011 and 2012) was achievable. It was not so in 2013 given the
reduction in demand by the key driver for Q&T Steel plate, the mining industry. It is natural therefore that
Bisalloy's customers are now negotiating price given the contraction of the market and thus demand.
Further, the fact that Bisalloy could charge a premium on its domestic Q&T steel plate sales suggests
that Bisalloy is the market leader with a consequential ability 1o set price.

The greatest defect however in Bisalloy's observation is that there is no link between the Bisalioy's
observation that customers are more willing to negotiate in 2013 to any alieged dumping. inference and
speculation do not constitule proof. There is however irrefutable evidence of market contraction for Q&T
steel plate in 2013. The only logical conclusion therefore is that Bisalloy's apparent inability 1o now
charge a premium {or & premium of the size previously charged) is reflective of current market conditions.

As to distribution issues, our clients have previously made clear that Bisalloy's distribution arrangements
promotes self-competition - that is Bisalloy's direct sales channel competes with its own distributors. This
issue Is not addressed in the Visit Report despite it having been identified in submissions by interested
parties. It ought to occupy the mind of the ADC and is worthy of analysis by the ADC.

45 Demand

Bisalloy attributes a decline in demand over the past 12 months’ to a2 contemporaneous decline in capital
expenditure in the mining industry. Bisalloy considers that the market has shifted focus lo refurbishment
and repair of mining equipment and infrastructure.

™ See 7ih dash point on page 19 of Visit Report

Page |2
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The contraction of the market is consistent with our clients' submission dated 17 February 2014 (at
paragraph 4.3) (Japanese Mills First Submission) and more recent injury submission dated 30 May
2014 (Japanese Mills Injury Submission).

4.6 Market size

The Visit Report (figure 2, page 20) charts Bisalloy's estimate of the size of Australian market for 2010,
2011, 2012 and 2013 years. The chart ilustrates the proportion of sales of Q&T steel plate in the
Australian market by Bisalloy, the countries the subject of the ADC investigation, including Japan
(subject countries), and 'other imports’ being countries other than the subject countries.

An analysis of Bisalloy's chart, by reference to the relative ratio of sales for each of the three categories
of sales according to each of the four bars, indicates that in the four calendar years starting 2010:

. Bisalloy's market s'hare was between approximately 32% and 40%;
- " imports from the subject countries fluctuates between 50% and 60%;
® other imports have remained relatively steady at between 7.5 and 8%.

Critically, in the investigation period, Bisalloy's market share appears to have fallen by 3.0% (from
approximately 40% in 2012 to 37% in 2013) whereas and in contrast there was & 4% fall in market share
for the subject countries (from about 55% to 51%).

As to the Japanese Milis sales to Australia, their greatest sales volumes occurred in 2011. Their sales
volumes then declined year on year by 8% in 2012 and 33% in 2013. This data was previously set out in
the Japanese Mills First Submission at paragraph 4.5.

The above analysis leads to the 6onciusion that:

{a) even in & declining market, the subject counfries' markel share has decreased at a
greater rate than the rate of decrease for Bisalloy and the other imports (the latter
countries sales volumes remained sieady throughout).

(b} Japanese imports of Q8T steel plate could not be the source of injury given the
reduction of volume by 33% in 2013.

ic) there is a mismatch in terms of when the applicant says it sustained its injury (the
investigation period being the calendar year 2013) and the years in which the
Japanese Milis had greatest market share or sales volumes (namely 2011).

The above highlights an issue critical to the investigation, the cause of any injury. The Japanese Milis
suggest that the fall in Bisalloy's sales is not attributable to the alleged dumping but rather to a
generalised fali in the market and a return to the new normal or normeal operaling conditions.

5 Sales and Pricing

The Visit Report provides an overview of the sales system employed by Bisalloy.

At 5.3 of the Visit Report, reference is made to a change in the pricing system introduced by Bisalloy in
December 2013. Prior to December 2013, Bisalloy used a system whereby its pricing policy had a

“starting point*. Having regard to information appearing earlier in the Visil Report that Bisalloy charges a
premium, and the fact that Bisalloy gives discounts based on the tier in which the customer falis, it is
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logicat to infer that, pre-December 2013, Bisalloy determined sale price by reference to the size of the
customer which in turn dictaled the discount to apply.

The above information provided in the Visit Report however does not accord with Bisalloy's claim that it
sought to mafch (and reduce) its price to compete with imports in 201 3.2 We are unable to explain the
disparity and inconsistency but the ADC may wish to explore this further. in any case, any reduction in
price was a re-adjusiment to meet market conditions. Otherwise, the pricing system impiemented in mid-
* December 2013 by Bisalioy is irrelevant.

7 Economic condition of the industry

Bisalioy's general proposition is that it suffered material injury from dumped Q&T steel from the subject
countries for "a_number of vears, with an increased impact on its profit and profitability for the 12
months ending Seplember 2013" (emphasis added). .
On the basis of data appearing in section 7 of the Visit Report, the ADC concludes (at 7.4) that Bisalloy
appears to have suffered from the following major injury factors:

» lost sales volumes;

. price depression;

. price suppression; and

. reduced profits and profitability.

In my clients’ submission, Bisalloy'’s propositions and the ADC's preliminary conclusion is unfounded. To
exemplify:

’ .ﬁgure 3 on page 33 of the Visit Report (Figure 3) illustrates that Bisalioy's domestic sales
volume increased every year from 2010 to 2012. This data does nol reconcile with Bisalloy's
claim to have suffered material injury by reason of dumping for "a number of years™,

. in respect of the 2013 year, relevantly to the investigation period, Figure 3 shows that
Bisalloy's annual sales volume for that year is equal o its 2010 sales volume. For the
reasons stated at paragraph 4.3 of the Japanese Mills First Submission, this statistic suggests
that the 2013 sales are settling following the 2012 peak of the mining boom, which is now on
the downward trend. It is not supportive of a causal link with the alleged dumping;

. in relation to figures 5 and 6 at page 34 of the Visit Reporl, the data shows that annual unit
CTMS has decressed at every interval since 2010 and rose marginally in 2012. From 2012,
CTMS has reduced and as at the last guarter of 2013, CTMS and revenue had equalised with
a resultant zero profit. The 2013 figures do not support Bisalloy's claim to have suffered
material injury from dumping. Rather, the Japanese Mills consider that the data is attributable
1o efficiency and throughput issues. The higher the utilisation and amount being produced,
the lower the unit CTMS. Given the 2013 market decline, it is nalural thal 8 throughput
decrease had a concomitant effect on CTMS;

K in relation to ﬁgures 8 and 7 on page 35 of the Visit Reporl, they are consislent with the
market contraction referred to above following the end of the mining boom.

2 See page 28 of Bisalloy's application filed with the ADC.
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- As to the other injury factors cited, they are not relevant to an assessment of injury as a result of
dumping. They ought to be accorded no weight. The Japanese Mills make the following observations:

(a)

(c)

{Share Price) there is no apparent or necessary conrieciion between a decline in
share price and infury caused by dumping. Share price is driven by many factors
including rumourtrage, market senfiment, inside information, sector buoyancy or
perceived prospecis of the company. There are a myriad of other reasons. In
short, share price is not an injury factor. One fact which seems to have eluded
Bisalloy is that its share price was highest in 2012 - which was the year of the
mining boom and its greatest production; ° '

(Return on investment) the publicly availabie information contradicts the blanket
claim of a declirie of retum on investment or equity. In its investor presentation for
its 2013 full year results® at page 5, Bisalloy noted that its return on equity was 22%
in FY2011, 36.9% in FY2012 and 16% in FY2013. As will be evident from those
figures, the decline occurred in 2013 with each preceding year having been a
positive growth figure in terms of return on investment. In short, the statement at
7.5.2 of the Visit Reporl should be approached with & degree of circumspection
because what is being measured is the 2013 year - a year which has seen a very
significant market contraction.

(Revenue/utilisation/stock levels) the cited figures of a reduction in revenue by
26%, capacity utilisation reduction of 23% and a closing stock level increase by
114% using 2010 as the base year for 2013, are indicative of a contracting market

“and less throughput.

Significantly though, other important indicators have been ignored by the ADC. By
way of example:

(i) costs/revenue ratio i.e ratio of costs of sales as proportion of the value
of the sale of goods was 79% in FY2013 which was the same in
FY2012;

(i) gross profitability ratio i.e ratio of gross profit 2s a proportion of the vaiue

of the sale of goods is 20.9% in FY2013 which is more than the 20.2%
achieved in FY2012;°

(iii) the total current and non-current iiabilities of Bisalloy decreased in
FY2013 by 43% and 9% respectively over the FY2012;¢

{iv) In note 4 to Bisalloy's 2013 annual accounts it is recorded that, other

than the 3 distributors who meke up its major customers, the next most
significant client account is end users. There is one end user who is
described as a major customer who accounted for 1% of tota! external
revenue in 2013 but who accounted for 10% of tolal external revenue in

? hitp:fimember.afraccess.com/media?id=CMN:/2AT55198&filename=2013091 1IBIS_01-¢l42908.pdf

* Gee Bisalioy's 2013 Annual report at page 17.

® ibid.

% ibid at page 18
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2012, This suggests that the end user in 2012 purchased approximately
$6.6M of Bisalloy product but in FY2013 that same end user reduced its
purchase to about $870,000. It is clear thal the reduced purchases by
this end user had a significant affect on the fortunes of Bisalloy;

v inventory levels have not increased as recorded by the ADC in its Visit
' Report but have decreased - in the Managing Directors financial report
for the half year ended 31 December 2013, Mr Terpening, Bisalloy's
managing director, said: ’

“Inveniory levels have fallen by $5.6m in the six months to
December 2013, however minimum inventory levels are
required 1o be maintained to meet any opportunities for spot
sales". '

{d) (Reduced wages) the reduclion in wages is said to be attributable to the absence
of overtime rather than a reduction in staff by reason of retrenchment. Again, this
is an indicia of a contracting market (which Bisalloy admits). itis also notable that
during the relevant period many Australian companies had 2 wage freezes
including Holden and Qantas. in truth this factor plays no pari in any assessment
of injury.

8  Causallink

_Causal link is still to be determined. Our clients insist that a proper and full evaluation of injury take place
with 2 strict adherence to the dictates of section 269TAE(2A) of the Customs Act 1901 (Cth) (Act) and
article 3.5 of the Anti-Dumping Agreement. '

In any event, in section 8.1, Bisalloy claims a demonstrable causal link between the allegeci dumping and
claimed material injury to the Australian industry by reason of the following:

. a belief that free-on-board {FOB} prices for Q&T steel plate declared and capiured by the
Australian Buresu of Statistics are much higher than actual selling prices for product imporied
from the subject countries. The belief is said 1o be based on an gstimate of importation costs
and importer prices. Bisalloy's claims do not have any solid, probative basis;

. the declared prices of exports of Q&T steel plate to Australia from Finland and Sweden are
not reflective of selling prices because they have been reduced to compete with Japanese
imports. No evidence is cited in support of that claim,

. its own management reports and writien quotes in relation to the alleged price undercutting.
Those figures are yet to be verified and should be treated with caution, accordingly, unless
and untii such verification occurs. '

For the reasons set out above, the ADC should approach Bisalloy’s claims with extreme circumspection
and caution. It should require positive evidence not hearsay accounts gathered by Bisalloy’s employees
and operatives. ' ,

In relation o section 8.2, my clients note Bisalloy's admission of a decline in the market commensurate
with a downturn in mining activity. That admission stands to Bisalloy's credit and is consistent with my
clients' previous submissions. Bisalloy claims that it determined to reduce its prices in an atternpt to
maintain sales volumes and market share. That was its own decision. Bisalloy has not proven any price
undercutting. in the absence of absolute proof, Bisalloy's submission is supportive of the Japanese Mills
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pdsition that any injury suffered by Bisalloy is not due to dumping but, rather, competition and natural
market forces.

Finally, in relation to manufacturing process (thermo mechanical control process) and costs structures,
the submission made by Bisalioy is wrong. In particular, there are costs advantages that accrue to
integrated steel mills that Bisalloy (as a non-integrated manufacturer) does not enjoy. Secondly, the
linkage that Bisalloy seeks io draw between excess supply resulting from high capacity utilisation
because of the need for blast fumaces to always be operable is also wrong. Integrated steel mills can
modulate the production process and the intensity of use of the furnace. By way of example it is possible
for mtegrated steel mills to reduce production by reducing (i) the pig iron tapping ratio (the tapped
quantity of pig iron per day per m® of inner volume of the blast furnace) and (ii) the scrap ratio (the ratio
of scrap quantity inputted into the basic oxygen furnace).

Conclusion

We consider that the ADC ought to further explore numerous issues as identified in this tetter and our
client's previous submissions, We consider that there is a genuine deficiency of evidence in respect of
injury factors. The consideration of the injury factors in the Visit Report is, with respect, superficial and
unbundied. We urge the ADC to fully consider and address each of the prescribed matters in section
2B89TAE(2A) of the Act in a more complete way.

Yours sincerely

Zac Chami, Partner
+61 2 9353 4744
zchami@claytonutz.com

Our ref 11276/80152428
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RECEIVED 25 JUNE 2014

TN OB AT

The Director ‘ 24 June 2014
Operations 3

- Anti-Dumping Commission
1010 La Trobe Street
- DOCKLANDS VIC 3008

Attention: Mr Matthew Williams

Dear Sir
Quenched and Tempered Steel Plate exported from, inter alia, Japan
We act for Nippon Steel & Sumilomo Metal Corporation, JFE Steel Corporation and Kobe Steel, Ltd.

We refer fo the letler dated 4 June 2014 from Bisalloy Steel Group Limited {Bisalloy) in refation to
Preliminary Affirative Determination Report No. 234 (PAD 234). Bisalioy's letter raises issues
concerning normal values, material injury to Austratian industry, causation and other causes of injury,
We will address each in turn.

Normal Values .

Bisalloy claims that it is "widely known the steel industry was suppressed during 2013 and that selling
prices by traders are unlikely to reflect the full cost to make and sell (CTM&S) the goods under
investigations (sic)". No evidence has been provided for this assertion. In any event, the selling price of
traders is irrelevant 1o the ADC's consideration of the sale of quenched and tempered stee!l plate by our
clients, -

Materiaj Injury to Australian industry

Bisalloy states that it has recently restructured ils business as of 20 May 2014 so as toresult in a
reduced workforce. This fact is irrelevant and must not be considered by the ADC in any assessment of
injury, The simple reason is that it is outside the investigation period. Further, as stated previously by
our clients, any injury {which is denied) is not on account of dumping (which is also denied) but rather
general trading conditions in the Australian market for quenched and tempered steel plate.

Causation

Bisalloy refers to its market share having reduced by 2.9%. The expressions "dumped import volumes”
and “dumped imports market share", are assumptive.

The claimed reduction in market share is inconsistent with Bisalloy's publicly stated posilions in various
documents including the following:

(a) its FY2013 Annual Report which states that Bisalloy "maintained its market share
Jor FY2013" and

(b) an ASX/Media Re_iease which stated:

"Despite these competitive pressures, Bisalloy is pleased {o report it has
maintained its market share for FY2013..." _ '

Our research indicates that the actuat market share, for the goods under consideration in the East
Auslralian states and West Ausltralian market combined, for:

Level 15, 1 Bligh Street " GPO Box 9806 T +61 2 8353 4000
Sydney NSW 2000 Sytney NSW 2001 F +612 8220 67060
DX 370 Sydney www.claytonutz.com
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gisalloy is IR

the Japanese Mitls is ER;
SSAB is ;

Ruuki &; and

Quard is &

s & * & @

As to the Japanese Mils sales to Australia, their greatest sales volumes occurred in 201 1. Their sales
volumes have elined year on year since. Our client's data suggests that, in 2013, their volumes

dropped [EEERERE o the previous year. We are instructed that our client's volumes were as foltlows:
Q&T to Australia | 2009 2010 2011 2012 2013
Total i L. B .3

Bisalloy submits that "... its decline in sale volume and market share were in excess of the normal ebb

and flow of business thet should have impacted sales by all parties equally”. This shows a fundamental

misconception of the workings of a competitive market. First, it would be interesting to know what

Bisalioy considers to be the *normal ebb and flow". in the absence of identifying precisely what that is,

the balance of the argument is arid and impossible to justify. The claim that any impact shouid be borne

by all parties equally is again lacking any reasoned basis. in any event, our clients volumes dropped B
in 2013.

it is @ very curious outcome Bigalioy complains of volume decrease yet our client's volumes declined
G : R gEmEE  The ADC ought to consider the reasons for this - which we
consider has no fink to the Japanese mills but reflects the 'norm’ in the market.

Other Causes of Injury

We refer 10 our clients' submissions dated 30 May 2014 at paragraphs 7.810 7.18. The wealth of data
referred to In those paragraphs lays bare any claim that the contraction of the mining industry in Australia
is not the sole reason for the injury allegedty experienced by Bisalloy.

Conclusion

Bisalloy's letter is yet another attempt at asserting matters which have no probative evidential basis, and
which do not strengthen the case of dumping against our clients.

Yours sincerely

Zac Chami, Partner
+612 9353 4744
zchami@claytonutz.com

Our ref 11276/80152428
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RECEIVED 26 JUNE 2014

The Director 26 June 2014
Operations 3 o

Anti-Dumping Comrmission
1010 La Trobe Street
DQCKLAND_S VIC 3008

Attention: Mr Matthew Williams

Dear Sir
Quenched and Tempered Steel Piate exported from, inter alia, Japan
We act for Nippon Steel & Sumitomic Meial Corporation, JFE Steel Corporation and Kobe Steel, Limited.

We refer {0 the letter dated 13 June 2014 from Bisalioy Steel Group Limited (Bisaﬂoy) being a purported
response {0 our letters dated 30 May 2014 and 10 June 2044

Bisalloy's letter addresses two issues, namely:
1. malerlal injury and causal link; and
2. - market pronouncements.

No other issues have been put in contest by Bisalioy and it must be assumed that the balance of our
client's submissions are not contested.

In relation to the two matiers put in issue by Bisalloy, we make the following comments:
Ministerial direction

(8) The statement purportedly taken from page 25 of the PAD Report number 234 that "it is
important to consider.. the greater impact of 1n;ury during periods of economic downturn and
reducet! rates of growth as en element of injury” does not form part of the Ministeriat Direction
2012/24. To the extent that the PAD makes reference 1o this quote, it is in error. |t foliows
therefore that Bisalloy's reliance on this quote founders.

Neither the Anti-Dumping Agreement nor the terms of section 269TAE support the above
quote. indeed the quote comes from the cover page which was drafied by a Customs official
and not the Minister.

As to the balarice of the quote, which is found iIn the Minister's direction; that is ultra vires and
iNogical for the basic reason that the ADG is only enfitied to make 8 determination concerning
dumping in the relevant investigation period.. It folibws that, since in law there can be no
finding of dumiping at any previous point in time, no consideration or regard can be taken of
any alleged dumping in a prior year. To that extent, the Mmtsler‘s girection is invalid.

Adgitionally, the quote in the Ministers direction is livnited by vafious Quelifiers such as non-
aftribution and the overarching requirement that the injury caused be material. Injury suffered
by an applicant does not become material simply because the market is in decline,
Furthermore the mere fact that specific ecenomic conditions of dechmng demand- are found to
exist does not of affect the manner in which the ADC must address the issue of causation. To

Leve! 15, 1 Bligh Street GPO BoX 5806 ¥ +61 2 9353 4000
Sydney NSW 2000 Sydney NSW 2001 F +61 2 8220 6700
DX 370 Sydney www.claylonulz.com
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the contrary, section 269TAE(2)(c) provides that injury caused by a contraction in the markel.
must not be attribuled to dumping.

In short, the requiremerit that unrelated injurious factors not be taken into account when

estabiishifng causation and the requirement that injury must be demonstrably finked to
dumped Imports must be applied in every case.

There is no scope for applying a differentiel impact test (and, in effect requiring a less rigorous
consideration of causation and materislity) because the market is décling. To consider that the
Minister's direction suggests the contrary is not only a. misinterpretation of the direction but
would create a direct and irreconcilable contradiction between the terms of the direction and
the provisions of the Customs Act 1901 (Cth). _

Market announcements

()

Yo

Our clients have referred to the market announcements made Bisafloy in various. of its
submissions. R is suggested that in three of the media releases issued by Bisalioy it referred
to “import competition”, ‘Nowhere in any of those statements is it said by Bisalloy that.il was
harmed because of dumping. -

sincerely

Zac Chami, Partner

9353 4744

zchami@claytonutz.com

Our ref 11276/80152428

11213064546.1
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RECEIVED 4 AUGUST 2014

PUBLIC RECQRD

For Publication

Director Operations 3 4 August 2014
Anti-Dumping Compnission '

1010 La Trobe Stieet

Docklands VIC 3008

Attn: Mr Adam Yacono -

Dear Sir
Quenched & Tempered Steel Plate sxported from, inter atla, Japan

As you know we act for the Japanese Milis {Nippon Stee! & Sumitomo Metal Corporation, JFE Steel
Corporation and Kobe Stee!_. Limited).

We refer to the Bisalioy Steel Group Limited (Bisalloy) letter fo the Anti-Dumping Commission
{Commission) dated 30 June 3014. B:salloys letter essentially raises 2 issues which are worthy of
demurrer, namely:

(a) Bisalloy's restructuring announcements of 20 May 2014.

{b} Bisalloy's announcements of 21 and 26 November 2013.

Dealing with the second matter first, it shouid strike the Commissicn as curious that Bisalloy claims an
infiux of overseas compautors and Australia is used as an outlet for surplus production but:

(a) there is no express reference to me_g ot unfalr competition in any of its
published notices;

(b) Bisalloy held/maintained market share over the relevant period;

(c) two (2} of the named oountﬂes in the statement quoted in Bisalloy's letter, namely

the People's. Republic of China (PRC) and Korea, were not included in the anti-
dumping application. Bisalioy's refationship-with PRC firms and its joint venture
may possibly explain the reason. _

As to the pejorative terms ‘'influx’ and 'surplus production', there is not a screp of evidence o support
those claims, What is and has been proved however is that mining industry investment has reduced so
significantly that it has had an affect on the applicant.

As to the first matter, we repeat our prior submission that events outside the lnvestlgattcn perlod must
not be considered either as 1o dumping or Injury: Pitkington (Australia) Ltd v Minister of State for Justice
and Customs [20021 FCAFC 423. ‘

Btsailny refers to the Trade Measures Review Officer (TMRO) report concerming investigation 188 dated.
2 April 2013, That report does not reflect the development of the faw on the temporality of facts that can
be taken into account in rejation to the different decisions that need to be made and that can be made by

the Minister at the conciusion of an investigation. Indeed some findings in the TMRO'S report and its
exposition of the law were rejected by the Federat Court: for example, the Federal Court differed from the
TMRO's views concerning 5.33(3A) of the Acts interprelation Act, 1901 (Cth) in Panasia Aluminium
(China) Limited v AG of the Commonwealth {2013) FCA 870, a decision that was handed down some
months after the TMRO's reporl.

Level 15, 1 Bligh Streel GPO Box 9806 T +61 293563 4000

Sydney NSW 2000 Sydney NSW 2001 : F 361 2 8220 6700

DX 370 Sydney www.tlaytonutz.com
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4 August 2014

Mr Adam Yacono, Anti-Dumping Commission

As a matter of statutory construgtion, s.269TEA(3)(b) of the Customs Acl 1801 (Cth) does not have the
width that the TMRO suggested. in the Pilkington case the Court considered the structure of the
Customs Act and referred to the centrality of the investigation period. Section 269TEA(3)(b) cannot be
considered to be a freestanding power.

Uttimately, what it was that the TMRO did in that report was 1o rely on s.269TEA(1){c) and general policy
as the reason why price post the investigation could be taken into account in recommending to the
Minister the ‘extent of any duties that are or should be payable..". What Bisalloy does, with respect
wrongly, is treat the TMRO's statement as giving rise to some broader principle. Itdoes not. The TMRO
was referting to the use of price post the investigation period for the purposes of deciding about the
extent of the measures and NOT to the use of any facts occurring outside the investigation period for the
ppr%%ses of deciding whether dumping, damage of injury had actually taken place in the investigation
peried.

Al this point it is wise to point out that Bisalioy's originai application was that it hed suffered damage

» . for @ number of years with an increased impact on profits and profitability being experienced during
the 12 months period to 30 September 2013 {see part 8.3 of PAD at page 19} (my emphasis). Taking
that at face value, a restructure some 8 months later and, knowing the condition of the Q&T market has
declined significantly because of matters raised In our other submissions, calls into question the shifting
nature of the applicant's case and its attempts to characterise its lack of performance to dumping and

injury.

sincarely

Our ref 11276/261/80152428
Your ref Investigation 234

L\313300754.1
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RECEIVED 22 AUGUST 2014

PUBLIC RECORD

For Publication

Attention Mr Matthew Wiliams 20 August 2014
The Director
Operations 3 ’
Anti-Dumping Commission
1010 La Trobe Street
DOCKLANDS VIC 3008

Dear Sir

Quenched and Tempered Steel Plate investigation - Submission in response to inttiation of anti-
dumping investigation and proposed antl-dumping measures in relation to exports from Japan
As you know we act for, among others, Nippon Stee) & Susmitomo Metal Corporation (NSSNC),

We understand that has provided to the ADC an all sales spreadsheet speciying the usual data
We aiso understand that the average seiling price of is not lower than the relevant market price in
Austrafia at the relevant time(s). it follows that NSSMC's products did not injure Australian indusiry.

NSSMC has analysed its sales data for the goods during the investigation period ending 31 December
2013. That analysis reveals that approxmateiy

, : of its sales of the goods
under consideration were soid | ta is centml!y relevant lo any assessment of
injury. In this way we would urge you to undertake the following analysis of that data:

Confidentisi - Meth

2, The date should then be spliced and aggrepated into quarlerly periods.

3 The data should then be fitered to show

4, The dsta shouid then be further filtered to show§

5, Thereatter a weighted average can be caiculated for each quarter.

On analysis and upon proper modeliing of the rew data we believe that issues of price undercutting and
price suppression will not hold true.

Leve! 15, 1 Bligh Street GPO Box 9808 T +61 2 9353 4000

Sydney NSW 2000 Sydney NSW 2001 F +61 2 8220 6700
DX 370 Sydney www.claytonutz.com
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Th~e. Director, Anﬂ-Dumpi‘r_lg COmmissnon

20 Augus! 2014

Please confirm that you will undertake the necessary modelling of the raw deta T
accordance with of, substantialfy with, the above methodology. We otherwise trust that you wil actively
considér and engage with that information.

Our ref 11276/80152428

Li313456126 1
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FUBLIC RECORD

For Publication

The Birector 15 September 2014
Operations 3

Anti-Dumping Commission

1010 La Trobe Street

DOCKLANDS VIC 3008

Attention: Mr Matthew Williams

Pear Sir

Alleged dumping of Quenched and Tempered Steel exported from Finland, Japan and Sweden
Response to Statement of Essential Facts 234

We act for the Japanese Mills - Nippon Steel & Sumitomo Metal Corporation, JFE Steel Corporation and
Kobe Steed, Ltd in relation to the above investigation (Investigation 234).

We refer to Statement of Essential Facts (SEF) 234 published by the Anti—Dumping Commission (ADC)
on 27 August 2014. This submission reiterates, and supplements the content of our clients' submission
gated 26 May 2014,

Our clients are concerned with the ADC's conclusions outlined in the SEF regarding, inter alia:

* material injury suffered by the applicant .

¢ the misapplication of 5. 269TAE Customs Act 1901 (Cth) {Customs Act)

¢« the existence of a causal link between such injury and the presence of allegedly dumped goods
in the Australian market.

Our clients urge the ADC to carefully re-consider its analysis of the issues recorded above and
encourage the ABC to re-assess and give genuine weighl to the significant structural change that
occurred in the Australian quenched and tempered (Q and T) steel market during the period of
investigation (POI).

As is reflected in prior submissions, our clients are concerned about the applicant's allegation that it
suffered injury caused by the allegedly dumped goods. Our ctients consider that allegation to be based
on the most tenuous of finks. The applicant's performance issues were, caused by a significant change in
the Australian marke! - a market that is competitive but suffered the declining fortune experienced by the
downturn of the mining industry. Our clients remain concerned that the appiicant's claim is not well
founded and does not adequately address the. dynamics of the Australian market - indeed during the
early stages of the investigation the appfican! denied the impact of the declining mining industry on its
performance. ‘

Our clients submit that the injury suffered by the applicant in this case has been substantially caused by
changes in the dynamics of the Australian market during a period of significant economic transition. We
urge the ADC to carefully consider the significance of market forces as ‘other injury factors’ and to
ensure that these are fully eradicated from all consideration in the context of establishing the causal link
between dumping and material injury. . '

The Australian Q and T market - A market in transition

1. As has been addressed et length during the course of this investigation, the significant decline
in demand, and the indicia of injury' that is complained of by the applicanl, is consistent with
demand pressures experienced by producers of Q and T globally. The scale and impact of the
structural changes in the market in question in this invesligation must be fully considered
when looking at the issue of causation,

Level 15, 1 Bligh Street GPO Box 8806 T +61 2 9353 4000
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The Director, Anti-Dumping Commission 15 September 2014

143135564121

Much has been said by various parlies (including the ADC) regarding the market as @
‘declining merket. In our submission, the ADC's analysis does not give proper emphasis o
the scale of the 'decline’ and what it represents.

As the ADC will undoubtedly appreciate, the size and shape of the Australian Q and T marke!
is inexiricably finked to demand dynamics in the primary sector of consumption - the
Australian mining sector. The economic performance of the Australian mining sector from
2012 has been well documented. It is characterised by a seismic drop in the volume and
value of new mining projects in Australia. This is poignantly spet out in the Australian Bureau
of Resources and Energy Economics (BREE) report:

(a) of Aprit 2013 which stated that in the past twelve months around $4 50 billion of
projects have either been delayed, cancetfied or have had re-assessed
development plans in the past twelve months.

{b) of April 2014 which stated thet "the curent state of commodity markets is not
supportive of further investment in resources and energy projects .

The BREE reports, and other market analysts, refiect a significanl change in one of the key
contributors to Australia's GDP and a significant driver of Australia's consistent economic
growth over the last decade. The dramatic contraction of mining sector investment (and,
subsequently, the decline of new projects in the sector) has caused a significant ‘re-balancing’
of Australia’'s economy as it transitions out of the 'mining boom’. Qur clients previous
submissions tefer lo commentary from HSBC and olhers corroborating that claim but which
have not been referenced in the SEF.

!t is also important to note that the prognosis for the mining sector does not envisage a retum
to form for the sector — that is, the decline in the seclor signals an adjustment to a new
benchmark. The BREE report 2013 report provides a useful summary of the outiook for the
sector moving forward:

Based on an assessment of internal project and external market factors, BREE has
developed two scenarios thet project the future stocks of committed investment in
resources and energy projects in Austrelie. in the ‘Likely Scenario', which includes
all existing projects at the Commitied Stage and projecls assessed as likely to
progress 1o the Committed Stage in the next five years, committed investment is
projected to moderate lo $256 billion at the end of 2013 and then decrease to
around $70 billion in 2017. (emphasis added)

The trend in the Q and T market mirrors the transition of the Ausltralian mining sector and
more broadly, the economic output of the sector. Indeed the significant decline in demand
during 2012 was manifested in:

{a) the contraction of the original equipment manufacturing segment of the markel
(with significant volume of demand shifting to completed goods imported from
overseas), and

{b} the evaporation of new equipment demand (previously driven by new project
demand).

The result of these developments to Q and T producers {and retailers) is that primary demand
for Q and T plate is now driven by maintenance/repair requirements with respect to
operational machinery and infrastructure in old or ongoing projects. The Australian market for
Q and T (to borrow the terminology applied to the Australian economy generally) has
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‘rebalanced following a period of dramalic transition. The size and shape of the downstream
markel has changed - that is reduced demand and narrow requirements from fewer
consumers. The impact on the upstream markel has been significant s producers adapt their
operationgl activities to meet the new market. :

Our clients. submit that the applicant's characterisation of the market does not adequately
recognise the fundamental changes in the market and incorrectly attempts to compare current
market dynamics with historical (or historically high) benchmarks in an effort to bolster its
case. _

We submit that the ADC must find that the current Australian Q and T market is one of
transition and that such transition occurred during the POI. It was a period in which the
market was in a state of fiux. This prevenis a real and meaningful compatison ‘with. prior
benchmarks. Indeed it leads to exaggeration and distortion of results.

Injury in a transitioning market

10

11

12

13.

14,

18,
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demand and market forces during the relevant period not be taken into consideration when
assessing causal link between competition with imports and the ‘injury’ experienced by the
applicant.

Our clients remain concerned that the ADC ensure that the disruptive impact of the declining

Cerlainly, @ change in the source of demand from consumption for new projects o
maintenance and repair fundamentally impact business muodels and operational activities -
declining demand, and increased competition for & smaller pool of potentie! sales, has forced
manufacturers to adjust their demand and production forecasts.

As previously submitted, these issues are not unique to the Australian market or to the
applicant. Producers and relallers globally have had to adjust 1o a fundamentally changed
market environment. Whilst the Australian market remained insulated from global fuctuations
Jonger than other markets (largely due to a period of significant domestic mining sector
growth) it is unreasonable to suggest that it could remain immune from these pressures. As
with any change in the pattern of demand in a market, marke! participants have had to adapt
to these changes in their market. Efficiency is now a primary concern for manufacturers
globally - they must seek to maintain profitability as costs increase and sales volume reduces.
This is true also for all entities along the supply chain for steel products including, but not
limited o, Q and T steel.

As to issues of operational performance highlighted by the applicant as 'injury factors’, these
cannot be appropriately seen to be signs of injury. They refiect the current performance
paradigms dictated by the Australian market Indeed these issues have been recognised in
corporate briefings and shareholder addresses made by the applicant during the transitional
period. As has been accepted by the applicant, significant changes have been implemented
after the POI to adapt their business to the dynamics of the declining market.

As the ADC will appreciate, decisions to make significant changes fo operational activities and
business profiles are never made lightly. The changes made by the applicant should be
appropriately seen to be part of its efforts to adjust to the market. Any assertion by the
applicant that decisions of this megnitude were based on competition with unfairly priced
imports is, respectfully, fragile and hollow.

Our clients acknowledge the applicant's dismay at the state of the Australian market, and
appreciate the rationale for it seeking to adjust its operational models to effectively meet the
market, but our clients concern is that the application for anti-dumping measures, and the
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18

seleclion of the POI, is an opporlunistic and unfair atlempt to use the upheaval in the
Australian market to its advantage. ‘

The ADC will appreciate that the changes in the market during the POI make the assessment
of 'injury’ over the injury analysis period difficut. Whilst there Is indicia of a decline in
performance, the task of demonstrating caueation is not straight forward and indeed very
difficuit. It is -we consider, made impossible by the fact that the requirement of non-attribution
canriot be fully and accurstely applied by the ADC in the circumstances of this case, during
this particular POIL.

Price-based effects

17.

18

19.

20.

21

22,
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Further to the above, our clients remain concerned with the specific analysis of price based
"injury’ in @ transitioning market. Qur client's submit that a market in {ransition from a period of
peak demand to a new landscape of limited demand vojume and narrowed sources of
demand naturally mits or inhibits the increase of prices during the period in which the matkel
is transitioning. Limited demand aiso means that sales volume relative to output will decrease
- leading to a rising CTMS per unit. These are the key impacts of substantial demand
changes. This has been experienced by producers of a range of goods whose primary source
of demand is linked to the mining sector (see for example collapse of Forge Group, the loss of
employment at Caterpiliar in Tasmania and the innumerable junior miners in voluntary
administration and fiquidation). The significance of such impact on the bottom line of
producers will depend on a number of factors associated with their business models and
ability to adjust to declining demand for the particular product line to minimise the impact on
performance.

These changes will cause prices of the goods to eppear 'suppressed’ when the price to
CTMS ratio is traced historically. Furthermore, data from such a period can also be
extrapolated to suggest that the prices are depressed, when compared to a historical
benchmark or the expected profit margin achieved on the sale of goods during a period of
increased demand. '

However, these factors are primarily associated with structural changes in the market and it is
unreasonable to use the extrapolalions of such phenomena as evidence of ‘injury’. Our clients
submit that this is a serious Issue and should be the prime concem for the ADC.

Notwithstanding the above, our client’s reiterate that, to their understanding price-competition
in the Australian market during the POl was driven significantly by the applicant's business
modeland aggressive price strategy. '

It is trite but must be re-emphasised that the Australian Anti-dumping system does not seek to
facilitate domestic protectionism nor be used as a mechanism for Australian producers fo
substantially lessen competition in their domestic market by imposing quantitative barriers to
trade. Having said that, our clients are concerned that the circumstances within the markel
guring the PO! in this case makes ‘Injury’ analysis exceptionally difficult — where ‘injury’ mus!
be understood to be cistingt end separate from performance issues caused by stryclural
adjustment.  Furthermore, the upheaval in the markel during this period makes the
assessment of causal link between 'injury’ and competition with imported goods significantly
more difficult within the relatively short timeframes of the investigation.

We submit that the price based injury was too narrowly focussed on price undercutting which,
together with the assessed dumping margin, underpin the entire injury and causation findings.
in this respect, it is worthwhile noting that the ADC did not find price undercutting consistently
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23.

24.

25,

for every grade, customer, month (time intervals) or Jevel of trade yet concluded that there is
‘sufficient’ evidence. It is evident that: ~

(@) the prices points on &n aggregated basis were both above {by 18.9%) and below
(by 14%) the applicants price;

(b} - forthe 400 to 500 Brinell hardness gra_des. the price of the imported product was:
(i up to 38% higher at distributor level to 13.1% lower on 0cCasions;
{H) up to 28.7% higher at distributor level to 27.3% lower on occasions,

©) there was 10 positive or sustained trend of undercutling over the period,

(d) there was no positive trend of continual underculting but rather an elastic price
range which was a symptom of the market conditions at various stages;

{e) the applicant's (alleged) import parity pricing regime must have contributed 1o the
price elasticity.

We submit that the ADC's price undercutting (an extremely pejorative term) analysis is not
sufficiently rigorous and ought to include a consideration of.

(a) the alleged price undercutting transaction assessed against volume of totai sales in
a particular month; .

(9] the transactions in which the price of the imporied product was above that of the
applicant and assess same against volume of total sales in a particular month;

(c) matters (a) and (b} above with a netting effect;

(d) all available evidence as to the applicant's price undercutting to determine whether

it was the cause or contributed to the price elasticity.
in short, our clients consider that the price undercutting analysis is not unpersuasive,
inadequate and incapable of positively salisfying the Minister, as he is required 1o be legally
so satisfied, to introduce dumping measures. The inferences drawn from the evidence are oo
imprecise and more exacting proof is required.
Conclusion

As the ADC is well aware, if no material injury has been suffered during the period of
investigation:

{@) there can be no positive finding of any Injurious dumping; and

(b) in the absence of such a finding, dumping notices cannot be published,

' see page 48 SEF.

L\313656412.1
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26. Our clients consider, that the analysis of causation is confused by the mischaracterisation of
extraneous variables which have impacted the structure or the market within which the
applicant operates as indicia of injury. We urge the ADC to carefully examine the impact of
variables of the market (so called ‘other factors’) end ensure that these are given appropriate
weight in assessing the causes of the applicant's commercial perfarmance in the market.

27 Our clients submit that the changing baradigms of performance of which the applicant has
complained are caused by factors in the market which are not associated with competition
with imported produdt, dumped or otherwise.

28 Further, to the extent to which the applicants present commercial condition can be linked with
the dynamics of competition in the Australian market, our clients urge the ADC to carefully
consider the impact that the applicant's own commercial behaviour and sales structure has
had upon its position within the Australian market.

8353 4744
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