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Investigation into the alleged dumping of prepared or preserved tomatoes
exported from Italy (“Investigation”)
I.M.C.A. S.p.A

Dear Mr. Klotz

We have been provided with a copy of the versions of the exporter questionnaire and financial
information submitted by I.M.C.A. S.p.A. (“IMCA”) to the Anti-Dumping Commission (“ADC”) on 27
September 2013 (“27 September Information”), 15 October 2013 (“15 October Information”) and 18
October 2013 (“18 October Information”).  We have reviewed that information for the purpose of
assessing:

· for the purposes of the section 269 of the Customs Act 1901 (“Act”) definition of uncooperative
exporter, whether IMCA did not give the ADC information the ADC considered to be relevant to
the Investigation;

· if IMCA was deemed to be an uncooperative exporter within the meaning of section 269 of the
Act what was an appropriate export price and normal value in respect of IMCA under
subsections 269TAB(3) and 269TAC(6) of the Act; and

· whether the 15 October Information and/or the 18 October Information was reliable.

In conducting our review, we have not considered whether the ADC was obliged to, or should have
considered the information provided by IMCA at different stages.  Rather, we have considered whether if
the information was considered, what use could reasonably have been made of it by the ADC.

This report has been prepared for Norton Rose Fulbright solely for the purpose of being included in an
application to the Anti-Dumping Review Panel on behalf of IMCA for a review of a decision whether to
publish a dumping duty notice in respect of Anti-Dumping Commission investigation 217
(“Investigation”).  The report is based on instructions received from Norton Rose Fulbright and a review
of the information provided by IMCA to the ADC in respect of the Investigation.  Other than the Anti-
Dumping Review Panel, the information in this report should not be relied on by third parties without our
written consent.

For the reasons set out below, it is our view that:

a) the 15 October Information, either with minor clarification or when read with the 18 October
Information would have enabled the ADC to determine:

· an export price for diced and chopped tomatoes exported by IMCA;
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· the level of domestic sales of like goods by IMCA;

· the IMCA constructed normal value;

· a dumping margin specific to IMCA (which would have been 0);

b) the uncooperative exporter rate determined by the ADC does not take into account all relevant
information as:

· IMCA export prices have not been considered;

· a constructed IMCA normal value has not been considered;

· it appears that normal values and export prices have not been calculated on a product
by product basis, meaning the dumping margin is not calculated by reference to
comparable goods or transactions; and

· normal values and export prices in respect of all cooperative exporters has not been
considered; and

c) subject to one exception, the 15 October Information and the 18 October Information is on its
face reliable.  Like all information in exporter questionnaires, the level of confidence in the
information can be improved through the standard post questionnaire submission verification
activities such as reviewing source documents, third party verification or the undertaking of a
verification visit.

The findings of our review are set out in detail below.

1. The provision of information relevant to the investigation within a reasonable period
a. Legislative requirements

In the context of a dumping investigation, the initial task of the ADC is to determine whether dumping
has occurred and if so, the level of dumping.  The test to determine this is set out in section 269TACB of
the Act.  That section sets out that the dumping margin shall be determined by the differential between
the export price of the goods and the normal value of the goods.

As such, the crucial information required by the ADC is information necessary to determine the export
price and the normal value of the goods.  Each of these elements is considered below.

b. Export price

For a third party export sale1, section 269TAB of the Act sets out that the export price of the goods is the
price paid for the goods by the importer other than any part of that price that represents a charge in
respect of the transport of the goods after exportation.

Accordingly, to determine the export price the Commissioner requires:
· the identity of the exporter;
· the identity of the importer;
· details as to any relationship between the importer and exporter;
· the amount paid for the goods; and
· any post exportation transport costs in respect of the goods.

1 We understand that IMCA is not related to its Australian customers.
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The 15 October Information included substantial information in respect 97 export sales to Australia.  That
information included the invoice price of the goods, the identity of the exporter and importer and details
of the shipping terms sufficient to identify that there were no post exportation transport costs.

In addition, we note that the 27 September Information included a completed exporter questionnaire that
stated that IMCA and its Australian customers were not related.

Based on the 15 October Information it is our view that the ADC could have determined a preliminary
export price for all of the like goods exported by IMCA to Australia.  We note that for most exports the
price per “12x400g” tin or “2x6x800g” tin was calculated.  This information would have enabled the ADC
to determine a preliminary export price for exported goods in the aforementioned categories.

In particular we note the following:
· details of 55 transactions with Woolworths were disclosed totaling €590,860 where the price was

either €2.892 per 12x400g cans or €5.784 per 12x800g can.  We note that under either pricing,
the price per kg is the same being €0.60375 (“Woolworths Sales”);

· details of 25 identical transactions with Metcash were disclosed totaling €269,054 where the
detailed price was €2.87 per 12x400g cans of diced tomatoes (“Metcash DT Sales”);

· details of 9 transactions with Metcash was disclosed of either 12x400g cans of diced tomatoes
or 12x400g cans of peeled tomatoes where the price was either €2.87 per pack of 12x400g of
diced tomatoes or €3.1 per 12x400g of peeled tomatoes.

While details of whether the Woolworths Sales were of diced or peeled tomatoes were not included in
the 15 October 2014 information, such clarification could have been easily requested by the ADC and
was in fact provided in the 18 October 2014 information.  That clarification set out that the product type
was immaterial as the price was the same for both peeled and diced tomatoes in respect of sales to
Woolworths.

We also note that an FOB per 12x400g or 12x800g price was not provided in respect sales to Coreco
Fine Foods.  We note that as set out in the 15 October Information these sales were on an ex works
basis and therefore IMCA would not be privy to the information necessary to determine an FOB price
(such as inland freight).  In respect of the Coreco sale, there were 4 transactions with an average
12x400g can ExWorks price of €2.95.

Adopting a conservative approach of using the lowest IMCA export price, it is clear that the ADC could
have established a minimum Australian export price of €2.87 per 12x400g can, or €0.5979 per kg of
diced or peeled tomatoes (“IMCA Export Price”).

Accordingly, it is our view that this information was sufficient to determine an export price subject to
verification and clarification by the ADC.

We note that further product details were provided in the 18 October information.  That information may
have allowed some greater precision as to pricing.  However, it is considered that this greater precision
would have been relatively insignificant, and in any event, in favor of IMCA.

c. Normal value

Sub-section 269TAC(1) of the Act sets out that the normal value of any goods exported to Australia is
the price paid or payable for like goods sold in the ordinary course of trade for home consumption in the
country of export in sales that are arm’s length transactions by the exporter or, if like goods are not so
sold by the exporter, by other sellers of like goods.

Subsection 269TAC(1) of the Act is qualified by subsection 269TAC(2) of the Act.  Relevantly,
subsection 269TAC(2) of the Act prevents the sale of domestic like goods by the exporter as forming the
basis of the normal value due to the low volume of those domestic sales.
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In the document entitled Dumping and Subsidy Manual dated December 2013 (“Manual”) the ADC
states that “low volume is defined in s. 269TAC(14) as less than 5% of the total volume of the goods
under consideration that are exported to Australia by the exporter … in assessing whether there are
sufficient sales made in the ordinary course, the following tests are performed:

· calculate whether the aggregate volume of all domestic ordinary course of trade sales of the
goods is 5% or more of the overall export sales volume to Australia from that country; and

· if the aggregate volume is greater than 5%, the test is applied individually for each model or type
of like goods.”2

Accordingly, as a starting point, the information the ADC requires regarding domestic transactions is the
level of IMCA’s sales.

The 15 October Information contained details of domestic sales in the domestic sales tab.  That
information set out that there had only been €11,613.10 of domestic sales of like goods across 14
transactions.  The information disclosed also revealed that of the 14 transactions 12 had a value of €400
or less.  Ultimately, the information demonstrated that the value of domestic transactions clearly below
the 5% threshold set out in subsection 269TAC(14) of the Act.

This information would have clearly enabled the ADC to make an assessment as to whether there were
sufficient domestic sales by IMCA to enable calculation of the normal value under subsection 269TAC(1)
of the Act.  We note that the 15 October Information did not specify individual products.  However, the
above extract from the Manual makes clear that individual model assessment is not required to be
undertaken where the aggregate volume is less than 5% of the export sales to Australia.

As such, sufficient information was provided in the 15 October Information to enable the ADC to form the
view that due to low domestic sales volumes, the normal value of goods could not be based on the
domestic sale of like goods by IMCA.

In these circumstances the normal value of goods would be required to be calculated according to
subsection 269TAC(2)(c) of the Act (constructed value) or subsection 269TAC(2)(d) of the Act (sales to
third countries).

Each of these is considered below.

i. Constructed value

In order to calculate the constructed value, the ADC would have required the cost of production and the
administrative, selling and general costs of the exported goods.  The 15 October Information included a
completed “Australian CTMS” spreadsheet.  We note that other than the delivery expense amount, this
information in this spreadsheet is the same as the “Domestic CTMS” spreadsheet.  In both cases the
information does not relate solely to Australian production or domestic production.  This is evidenced by
the amounts being identical on both sheets and the costs of production being over 10 times the volume
of goods sold to Australia.  From this we have inferred that this information relates to IMCA’s entire
production.

In this sense, the information neither distinguishes between product types, Australian sales, domestic
sales or third country sales.

However, it is contended that the failure to make this distinction did not impact of the ADC’s ability to
calculate a preliminary normal value for the following reasons:

· the production, selling and general costs of peeled and diced tomatoes are almost identical (the
variance is less than 1%);

· as set out in the 18 October Information:
o sales of standard peeled and diced tomatoes accounted for 96.9% of the sales to

Australia during the relevant period;

2 Page 32 and 33 of the Manual.
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o the balance of the sales were of organic tomatoes and accounted of only €33,000 of
sales to Australia during the relevant period; and

o other than approximately €1000 of sales, all domestic sales were of chopped or peeled
tomatoes.

While the entirety of these facts may not have been immediately apparent from the 15 October
Information, it could have been easily clarified by the ADC either by email or as part of a verification visit
or obtained from the 18 October Information.

In any event, the information was sufficient to enable a preliminary assessment of production, sale and
general costs to be determined subject to a verification visit being undertaken.

We note that in respect of domestic sales the cost to manufacture and sell was calculated as €0.4938
per kilogram.  In respect of Australian sales the cost to manufacture and sell was calculated as €0.5154
per kilogram.  As illustrated by the INCOTERMS listed in the Australian Sales Spreadsheet included in
the 15 October Information, most Australian sales are on an FOB basis.  This means that there are
additional inland freight costs associated with Australian sales.  The “Australian CTMS” sets out that this
equates to approximately the extra €0.02 per kg cost on Australian sales.

In respect of calculating a profit margin, regulation 181A(2) of the Customs Regulations 1926 provides
that, if reasonably possible, the Minister must work out the profit amount by using data relating to the
production and sale of like goods by the exporter or producer in the ordinary course of trade.

The domestic sales information provided in the 15 October Information sets out that there were only 2
material domestic transactions (all others were under €400) (“Material Sales”) and those transactions
were the only 2 that do not appear to be “private sales”.  This information was sufficient to highlight to
the ADC that the level of domestic profit would need to be calculated by reference to profit on the
Material Sales.  Given there were only 2 Material Sales, the ADC could have calculated the profit margin
on those domestic transactions as part of any verification visit or request for further information.

We note that the price per kilogram of the Material Sales was made clear in the 18 October Information.
That information set out that the price per kilogram of the Material Sales was €0.5625.  The ADC could
have compared this sale price per kilo to the domestic cost per kilo to determine a level of domestic
profit made on the sale of the goods under consideration.  Such a comparison would have indicated a
domestic profit of 12.21% (“Preliminary Domestic Margin”).

Using the Preliminary Domestic Margin, the ADC could have calculated a preliminary normal value.  This
could have been calculated by taking the Australian costs to make and sell and adding the Preliminary
Domestic Margin.  This would have produced a constructed normal value of €0.578 per kilo
(“Preliminary Constructed Value”).

If the ADC considered that this calculation was not possible, Regulation 181A(3) of the Customs
Regulations (1926) enables the Minister to calculate the profit margin by reference to the sale of the
same general category of goods (not applicable as there were no other material sales), the weighted
average of the actual amounts realized by other exporters or producers from the sale of like goods in the
domestic market or any other reasonable information.  Presumably this information was available to the
ADC or it could reasonably have been expected to have been obtained through the verification visits it
was undertaking in October and November 2014.

If, prior to conducting a verification visit or otherwise verifying the information provided by IMCA, the
ADC wished to determine a profit margin for calculating a constructed normal value by one of these
above mentioned measures, it could have done so by reference to the weighted average margin of other
Italian producers or exporters it was investigating.
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ii.  Sales to third countries

At the ADC’s election, it could have sought to determine the normal value by reference to sales by IMCA
to third countries.  We note that the 15 October Information included details of comparable volumes of
sales to a number of countries including New Zealand.  The ADC did not request in the exporter
questionnaire product details in respect of those third country sales.  Had the ADC requested further
information in respect of third country sales, it would have had sufficient information to determine a
normal value and calculate a dumping margin.  Given the potential for low levels of domestic sales of like
goods, such a request could reasonably have been expected to have been made by the ADC.

We note that in various exporter verification reports it was stated by the ADC that the normal value could
not be based on the price of like goods exported to third parties as sufficient information regarding those
sales was not available.  We note that the ADC only requested very basic information in respect of such
sales.  In particular, the exporter questionnaire did not request the costs to make and sell goods sold to
third countries or product details of the goods sold to third parties.

d. Preliminary dumping margin

Based on the 15 October Information with minor clarification, or the addition of the 18 October
Information, the ADC could have determined a preliminary normal value (being the Preliminary
Constructed Value), export price and dumping margin for IMCA.  That preliminary dumping margin would
have been a negative amount as the Preliminary Export Price was higher than the Preliminary
Constructed Value.  That is, subject to verification and any adjustment by the ADC, no dumping duties
would have been assessed against exports by IMCA.

This is consistent with the fact that the 15 October Information and 18 October Information set out that
IMCA’s costs to manufacture and sell the goods to Australia are significantly less than its export prices.

e. Assessment of 15 October Information

The 15 October Information was sufficient to enable the ADC to:
· to determine an export price of the goods;
· determine the level of domestic sales of the goods;
· identify the only 2 material individual domestic transactions to be reviewed to determine the

domestic profit margin;
· identify exports to third countries for the purpose of determining a normal value based on such

exports;
· identify the costs to make and sell IMCA’s products; and
· identify the information that needed to be verified either by way of site visit or request for further

information to determine a normal value.

We have noted that there was a clear error in the provision of the domestic and Australian sales cost to
manufacture and sell information.  That error was that the information provided was not specific to
domestic production or Australian exports (as appropriate).  However, this error was obvious and could
have been investigated on review and was ultimately not significant as the production costs for over 90%
of products are materially the same regardless of whether the sale is domestic or export provided the
tomatoes are standard peeled or chopped tomatoes.

Given the stage of the investigation (100 days prior to the Statement of Essential Facts being issued)
and that a verification visit was scheduled to occur before IMCA’s information was finalized, we consider
that the information provided as at 15 October 2013 combined with further standard verification work
would have enabled the ADC to calculate an individual dumping margin in respect of IMCA.

Further, to the extent that there were deficiencies by reasons of the Australian sales and domestic sales
not fully detailing the product type, such deficiencies were rectified by the provision of the 18 October
Information.
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2. If IMCA was deemed to have been uncooperative
a. Export price

If IMCA was deemed to have been an uncooperative exporter pursuant to subsection 269TAB(3) of the
Act the export price of the goods is to be determined by the Minister having regard to all relevant
information.

In an email to IMCA dated 17 February 2014 the ADC stated that the export price for the purpose of
subsection 269TAB(3) of the Act was €0.564 (presumably per kg) (“ADC Determined Export Price”).

It is our view that the most relevant information is the actual export prices charged by IMCA.  The ADC
was provided with the export prices in the 15 October Information and by 18 October 2014 had full
details as to the products the subject of each individual export.

The IMCA export prices appear to be very relevant based on the fact that consistent pricing is adopted
(the vast majority of sales are to Woolworths and Metcash at almost identical pricing) and is in sufficient
quantities to be reliable (€1,000,000 of sales over the investigation period).

The export prices charged by IMCA could have been easily verified by way of a request for copies of
purchase orders, invoices and payment records.  Further, the export prices could have been verified by
contacting Woolworths or Metcash.

It is our view that export prices charged by other exporters are not relevant to determining the export
price charged by IMCA.  Those prices bear no relationship to the amounts charged by IMCA as all that is
relevant is the price actually charged by IMCA.

Based on the 18 October Information (which was clearly available to the ADC at the time of assessing
IMCA’s dumping margin) the weighted average export price of peeled and diced tomatoes exported by
IMCA to Australia was approximately €0.614.  Further, the ADC would have been aware that there was
not a single export of any IMCA product to Australia with an average price per kg at or below the ADC
Determined Export Price.  Based on the 18 October Information, the lowest price IMCA exported goods
to Australia at was at €0.5975, which is 5.98% higher than the ADC Determined Export Price.

b. Normal value

If IMCA was deemed to have been an uncooperative exporter then pursuant to subsection 269TAC(6) of
the Act the normal value was to be determined by the Minister having regard to all relevant information.

In an email to IMCA dated 17 February 2014 the ADC stated that the uncooperative exporter normal
value was €0.713 (presumably per kg).

We have set out above that there were sufficient details of IMCA’s domestic sales and domestic profit
margin to enable a constructed IMCA specific constructed value to be determined.  We consider that this
is the most relevant information under subsection 269TAC(6) of the Act.  The Preliminary Constructed
Normal Value was €0.578, some 23.3% lower than the above mentioned rate.

Even if the 15 October Information and the 18 October Information was disregarded, there is a variety of
information that could have been considered relevant and which was reasonably available.  In particular
we note that IMCA provided substantial details of exports in comparable quantities to countries
comparable to Australia such as New Zealand and the United Kingdom.

The ADC did not request details as to the product type of those third country exports.  Had it requested
and obtained product details, very relevant comparisons could have been made.  Given the potential for
there to have not been significant domestic sales of the goods by some exporters, it is surprising that
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this information was not requested by the ADC.  Given that this information was not requested, the ADC
should not be permitted to disregard sales to third countries on the basis that insufficient information was
provided.

Other additional information could have been the average domestic selling price of like goods by other
Italian producers.  The 15 October Information made clear that IMCA had very low levels of domestic
sales.  In these circumstances, and given the nature of the product, it could have been considered
relevant to consider the domestic selling price of like goods by other Italian producers.  A weighted
average selling price of comparable goods could have been used ensuring that individual producers’
domestic selling prices were kept confidential.

However, in this respect we note that the ADC has disclosed that some normal values of cooperative
exporters were determined by using a constructed value.  We do not consider that a constructed normal
value of a single other Italian producer is relevant, reasonable, or appropriate to determining the normal
value of goods exported by IMCA.  A constructed normal value only has a relationship to the export sale
by which it is constructed.  By definition, a constructed value is calculated by reference to the cost of
production and sale of an exported product plus a profit margin.  The logic of this approach can be seen
where the constructed value is compared to the corresponding export price.  In this instance the
constructed normal value acts to essentially test the profitability of a particular export.

However, if a constructed normal value is compared to an export value that does not share the same
cost base, differentials are naturally likely to occur between the constructed normal value and the export
price that are unrelated to the profitability of the export transaction.  The difference will be distorted by
differing costs of production and potentially using transactions that are not appropriate to compare.  For
example, transactions at different trade levels or different products, such as organic tomatoes compared
to regular tomatoes.  Significant cost differences could also be expected due to the size of the
transaction, level of production and economies of scale.

c. Uncooperative exporter dumping margin

The ADC stated on page 37 of Final Report No. 217 (“Final Report”) in respect of the Investigation that:

“In instances where there are numerous and various types of export sales to Australia, the Commission
will seek to establish model categories.  These model categories will then be used to identify whether
relevant domestic sales of comparable like goods exist and to identify a subset of corresponding normal
values to ensure that like is being compared with like.  These are commonly referred to as model export
prices and model normal values.”

Relatedly, at page 40 of the Final Report it is stated:

“The weighted average product margin is then calculated by multiplying the weighted average unit
normal value for each comparable like model by the export volume of the corresponding export model.
This result would be a weighted average normal value for the goods exported during the investigation
period, which is then compared to the corresponding weighted average export price for the goods
exported during the investigation period, to provide a product dumping margin over the investigation
period.”

Each of the above quotes demonstrate the importance the ADC placed on ensuring that normal values
for one category of tomato products were being compared with the corresponding export price of the
same category of goods.

The provisions under the Act relating to uncooperative exporters only detail how the normal value and
export price should be calculated.  Once those amounts are determined, section 269TACB of the Act
which sets out how a dumping margin is to be calculated does not differentiate between cooperative and
non-cooperative exporters.
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Therefore, the Act requires that the same logic be applied to determining the dumping margin for
uncooperative exporters as it does for cooperative exporters.  Based on the ADC’s above stated
positions regarding the importation of model comparison, it should be expected that the ADC would
ensure that export price and dumping margin used by the ADC to calculate the uncooperative exporters
dumping margins are of comparable goods.

In this respect we note that the legislation does not prescribe that the uncooperative exporter rate be a
penalty rate.  Rather, the rate is calculated by reference to an export price and normal value which are
determined having regard to all relevant information.

In the 17 February 2014 email from the ADC to IMCA setting out the non-cooperative exporter dumping
margin the ADC set out that the margin was based in a weighted average normal value and a weighted
average export value.  It has not been disclosed whether those weighted average numbers:

· concern comparable transactions;
· concern comparable goods;
· cover multiple categories of goods;
· were based on sales of like goods or computed normal values; or
· cover multiple exporters.

It is also not explained why normal values and export prices of exporters with dumping margins of less
than 2% were not considered relevant to the ADC’s assessment of the uncooperative exporter margin.

Ultimately, the uncooperative exporter rate determined by the ADC appears to be so disproportionate to
the verified dumping margins that it cannot be based on all relevant information.  We say this because
the only verified relevant information indicated dumping margins of 5% or less.  As we have also noted,
IMCA’s unverified information suggests its export price is higher than its normal value indicating that
there should be no dumping margin.

3. Verification of information

We understand that despite IMCA being available, the ADC elected not to undertake a verification visit in
respect of its facilities.

It is our view that the failure to conduct a verification visit did not prevent the information provided by
IMCA being relevant for the purpose of determining the export price and normal value of goods sold by
IMCA.  We say this because:

· there is nothing to suggest the export prices are not reliable.  Rather, the pricing is consistent
across a number of transactions;

· the ADC could have verified the export prices by contacting the Australian importers or
requesting source documents from IMCA;

· there is nothing to suggest that the domestic sales prices are not reliable.  Domestic sales prices
could have been confirmed by source documents from IMCA;

· while it is clear that the cost to manufacture and sell information does not relate specifically to
either domestic sales or exports to Australia, the ADC could have verified information by
requesting the data be further refined or seeking confirmation that the costs to manufacture and
sell are the same regardless of the market.

We note that the ADC made the election to assess like goods on a product by product basis.  Domestic
and Australian sales information was not in the 15 October Information categorized by product type.
However, this detail was provided in the 18 October Information.  While the domestic and Australian cost
to manufacture and sell information was not categorized by product, given the relatively timeliness of the
provision of information to the ADC by IMCA, it is reasonable to believe that had IMCA not been
declared an uncooperative exporter in October 2013, that this level of product detail could have been
provided and verified well before the publication of the Statement of Essential Facts in February 2014.

***************************************************************
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Please contact me (02 9248 5553) if you have any questions.

Yours sincerely

Marc Bunch
Partner – Global Trade







ANTI-DUMPING NOTICE NO. 2014/32 

Prepared or Preserved Tomatoes 

Exported from Italy  

Findings in Relation to a dumping investigation 
 

Customs Act 1901 – Part XVB 
 

I, Dale Seymour, Commissioner of the Anti-Dumping Commission have completed the 
investigation, which commenced on 10 July 2013, into the alleged dumping of prepared or 
preserved tomatoes (“the goods”), exported to Australia from Italy.  
 
The goods are currently classified to tariff subheadings 2002.10.00 statistical code 60 in 
Schedule 3 of the Customs Tariff Act 1995. 
 
A full description of the goods is available in Anti-Dumping Notice (ADN) No. 2013/59. This 
ADN is available at the Anti-Dumping Commission website www.adcommission.gov.au. 
Findings and recommendations were reported to the Parliamentary Secretary to the 
Minister for Industry (the Parliamentary Secretary) in Anti-Dumping Commission Report 
No. 217 (REP 217), in which it outlines the investigations carried out by the Commission 
and recommends the publication of a dumping duty notice in respect of the goods. The 
Parliamentary Secretary has considered REP 217 and has accepted the recommendations 
and reasons for the recommendations, including all material findings of fact or law on 
which the recommendations were based, and particulars of the evidence relied on to 
support the findings. 
 
Notice of the Parliamentary Secretary’s decision was published in The Australian 
newspaper and the Commonwealth of Australia Gazette on 16 April 2014. 
 

On 20 March 2014, I terminated the dumping investigation into the goods exported by 
La Doria SpA and Feger di Gerardo Ferraioli from Italy.  Termination Report No. 217 sets 
out the reasons for these terminations. This report is available on the Commission’s 
website. 

In REP 217, it was found that: 

• prepared or preserved tomatoes exported from Italy to Australia were dumped with 
margins ranging from 3.25% to 26.35%;  

• the dumped exports caused material injury to the Australian industry producing like 
goods; and 

• continued dumping may cause further material injury to the Australian industry. 

The duty that has been determined is an amount worked out in accordance with the 
combination of fixed and variable duty method, as detailed in the table below. 



Particulars of the dumping margins established for each of the exporters and the effective 
rates of duty are set out in the following table. 

 

Exporter / Italy Dumping 
Margin 

Effective rate 
interim 
dumping duty 

Duty Method 

De Clemente Conserve S.p.A. 3.25% 3.25% 
 
 
 
 
 
 
 
 
 
combination 
of fixed and 
variable 
duty 
method   

 

Attianese S.p.A. 4.24% 4.24% 

Fiamma Vesuviana Srl 4.24% 4.24% 

Greci Industria Alimentare S.p.A. 4.24% 4.24% 

Menu Srl 4.24% 4.24% 

Mutti S.p.A. 4.24% 4.24% 

Nolana Conserve Srl 4.24% 4.24% 

Princes Industrie Alimentari SRL 4.24% 4.24% 

Rispoli Luigi & C (S.R.L.) 4.24% 4.24% 

Steriltom Srl 4.24% 4.24% 

Conserve Italia Soc. Coop Agr 4.54% 4.54% 

I.M.C.A. S.p.A. 26.35% 26.35% 

Lodato Gennaro & C. S.p.A. 26.35% 26.35% 

Uncooperative exporters (All 
other) 

26.35% 26.35% 

NB: Pursuant to section 12 of the Customs Tariff (Anti-Dumping) Act 1975 (the Dumping Duty 

Act), conversion of securities to interim duty will not exceed the level of security taken. The rate 

of conversion for securities will be required per the notices published on 1 November 2013 and 

4 February 2014.  
 

Where the non-injurious price (NIP) is the operative measure the lesser duty rule has 
taken effect to reduce the duties to a level sufficient to remove the injury caused by 
dumping.  

Measures apply to goods that are exported to Australia after publication of the 
Parliamentary Secretary’s notice.  

The actual duty liability may be higher than the effective rate of duty due to a number of 
factors. Affected parties should contact the Commission on 1300 884 159 or 
+61 2 6275 6066 (outside Australia) or at clientsupport@adcommission.gov.au for further 
information regarding the actual duty liability calculation in their particular circumstance. 



Any dumping securities that have been taken on and from 1 November 2013 will be 
converted to interim dumping duty.1 Importers will be contacted by the National Temporary 
Imports Securities Section detailing the required conversion action for each security taken.  

To preserve confidentiality, the export price, normal value and non-injurious price 
applicable to the goods will not be published. Bona fide importers of the goods can obtain 
details of the rates from clientsupport@adcommission.gov.au. 

Clarification about how measures securities are applied to ‘goods on the water’ is available 
in ACDN 2012/34, available at the Commission website. 

Interested parties may seek a review of this decision by lodging an application with the 
Anti-Dumping Review Panel in accordance with the requirements in Division 9 of Part XVB 
of the Act within 30 days of the publication of the Parliamentary Secretary’s notice.  

REP 217 and Termination Report No.217 have been placed on the Commission’s public 
record, which may be examined at the Commission office by contacting the Case Manager 
on the details provided below. Alternatively, the public record is available at 
www.adcommission.gov.au.   
 
Enquiries about this notice may be directed to the case manager on telephone number 
02 62744948, fax number 1300 882 506 or +61 2 6275 6888 (outside Australia) or 
operations1@adcommission.gov.au. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Dale Seymour 
Commissioner 
Anti-Dumping Commission 
 
16 April 2014  
 
 
 
 
 
 

                                                      
1
 Within the time limitations of section 45 of the Customs Act 1901.  
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