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INFORMATION FOR APPLICANTS

WHAT DECISIONS ARE REVIEWABLE BY THE ANTI.DUMPING
REVIEW PANEL?

The role. of the Anti-Dumping Review panel (the ADRP) is to review
certain decisions made by the Minister responsibre for the Austrarian
customs and Border protection service (AcBps), or by the Anti-Dumping
Commissioner (the Commissioner).

The ADRP may review decisions made by the Commissioner:
- to reject an application for dumping or countervailing measures;- to terminate an investigation into an application for Jumping or

countervailing measures;- to reject or terminate examination of an application for duty
assessment; and- to recommend to the Minister the refund of an amount of interim duty
Iess than the amount contended in an application for duty
assessment, or waiver of an amount over the amount of interim duty
paid.

The ADRP may review decisions made by the Minister, as follows:
Investigations'.

- to publish a dumping duty notice;- to publish a countervailing duty notice;- not to publish a dumping duty notice;- not to publish a countervailing duty notice;

Review inquiies, inctuding declslons

- to alter or revoke a dumping duty notice following a review inquiry,- to alter or revoke a countervairing duty notice foilowing a'r"uiew
inquiry;

- nol to alter a dumping duty notice following a review inquiry;- not to alter a countervailing duty notice following a review inquiry;- that the terms of an undertaking are to remain unaltered;- that the terms of an undertaking are to be varieo;- that an investigation is to be resumed;- that a person is to be released from the terms of an undertaking;

Contin uation inq u i ries:

- to secure the continuation of dumping measures following a
continuation inquiry;- to secure the continuation of countervailing measures following a
continuation inquiry;



- not to secure the continuation of dumping measures following a
continuation inquiry;

- not to secure the continuation of countervailing measures following a

continuation inquiry;

Anti-ci rcumve ntio n i nqu i rie s :

- to alter a dumping duty notice following an anti-circulnvention
inquiry;

- to alter a countervailing duty notice following an anti-circumvention
inquiry;

- not to alter a dumping duty notice following an anti-circumvention
inquiry; and

- not to alter a countervailing duty notice following an

anti-circumvention inquirY.

Before making a recommendation to the Minister, the ADRP may require

the Commissioner to:
- reinvestigate a specific finding or findings that formed the basis of

the reviewable decision; and
- report the result of the reinvestigation to the ADRP within a specified

time period.

The ADRP only has the power to make recommendations to the

Minister to affirm the reviewable decision or to revoke the reviewable

decision and substitute with a new decision. The ADRP has no power to

revoke the Minister's decision or substitute another decision for the

Minister's decision.

WHICH APPLICATION FORM SHOULD BE USED?

It is essential that applications for review be lodged in accordance with

the requirements of the Cusloms Act 1901 (the Act) The ADRP does not

have any discretion to accept an invalidly made application or an

application that was lodged late.

Division 9 of Part XVB of the Act deals with reviews by the ADRP'
Intending applicants should familiarise themselves with the relevant

sections of the Act, and should also examine the explanatory brochure
(available at www. adreviewpa nel. qov. a u )

There are separate application forms for each category of reviewable

decision made by the Commissioner, and for decisions made by the

Minister. lt is important for intending applicants to ensure that they use

the correct form.



This is the form to be used when apprying for ADRp review of a decision
of the Minister whether to publish a dump-ing duty notice or countervailing
duty notice (or both). rt is approved by the commissioner pursuant to
s 2692Y of the Act.

WHO MAY APPLY FOR REVIEW OF A MINISTERIAL DECTSION?

Any interested party may rodge an apprication for review to the ADRp of a
review of a ministerial decision. An ,iinterested party,' may be:

- if an application was made which red to the reviewabre decision, the
applicant;

- a person representing.the industry, or a portion of the industry, which
produces the goods which are the subject of the reviewabre decision;- a person direcfly concerned with the importation or exporration to
Australia of the goods;

- a person direcfly concerned with the production or manufacture of
the goods;

- a trade association, the majority of whose members are direcfly
concerned with the production or manufacture, or the import oi
export of the goods to Australia; or- the government of the counlry of origin or of export of the subiect
gooos.

Intending applicants shourd refer to the definition of "interested party" ins 2692X of the Act to establish whether they are eligible to apply.

WHEN MUST AN APPLICATION BE LODGED?

An application for a review must be received within 30 days after a public
notice of the reviewable decision was first published in a national
Australian newspaper (s 269ZZD).

The application is taken as being made on the date upon which it is
received by the ADRp after it hai been properry made in accordance withthe instructions under'where and how rnorro ti-r" 

"pprication 
be made?,(below).

WHAT INFORMATION MUST AN APPLICATION CONTAIN?

An application shourd crearry and comprehensivery set out the grounds onyl,:lt|" review is sought, and provid'e sufficientiarticutars tdsatisfythe
ADRP that the Minister's decision shourd be reviewed. rt is not sufficient
simply to request that a decision be reviewed.

The application must contain a fuil description of the goocrs to which theapprication rerates and a statement setting out the appricant,s ,.""ron. io,^believing that the reviewabre decision ii not the correct or preferabre
decision (s269ZZE\.



lf an application contains information which is confidential, or if publication
of information contained in the application would adversely affect a
person's business or commercial interest, the application will be rejected
by the ADRP unless an appropriate summary statement has been
prepared and accompanies the application.

lf the applicant seeks to bring confidential information to the ADRP's
attention (either in their application or subsequently)' the applicant must
prepare a summary statement which contains sufficient detail to allow the

AOif p to reasonabiy understand the substance of the information, but the

summary must not breach the confidentiality or adversely affect a

person's business or commercial interest (s 26972Y)

While both the confidential information and the summary statement must

be provided to the ADRP, only the summary statement will be lodged on

the public record maintained by the ADRP (s269ZZX'1. The ADRP is

obliged to maintain a public record for review of decisions made by the

Minister, and for termination decisions of the Commissioner. The public

record contains a copy of any application for review of a termination

decision made to the ADRP, as well as any information given to the

ADRP after an application has been made. lnformation contained in the

public record is accessible to interested parties upon request'

Documentscontainingconfidentia|informationshou|dbec|ear|ymarked
,,Confidential" and doiuments containing the summary statement of that

confidential information should be clearly marked "Non-confidential public

record version", or similar.

The ADRP does not have any investigative function, and p5! take

account only of information which was before the Minister when the

Minister made the reviewable decision (s269ZZ)' The ADRP will

disregard any information in applications and submissions that was not

available to the Minister.

HOW LONG WILL THE REVIEW TAKE?

The timeframes for a review by the ADRP will be dependent on whether

the ADRP requests the commissioner to reinvestigate specific findings or

findings that formed the basis of the reviewable decision.

lf reinvestigation is not required

unless the ADRP requests the commissioner to reinvestigate a specific

finding or findings, the ADRP must make a report to the Minister:

at least 30 days after the public notification of the review;

but no later than 60 days after that notification.



In special circumstances the Minister may ailow the Review panel a
longer period for completion of the review (s 269ZZK(3)).

lf reinvestigation is required

lf the ADRP requests the commissioner to reinvestigate a specific
findings. or findings, the commissioner must report the results of the
reinvestigation to the ADRp within a specified period.

Upon receipt of the Commissioner's reinvestigation report, the ADRp
must make a report to the Minister within 30 dayi.

WHAT WILL BE THE OUTCOME OF THE REVIEW?

At the conclusion of a review, the ADRp must maKe a report to the
Minister, recommending that the:

r Minister affirm the reviewable decision (s 269ZZK(1)(a)); or

' Minister revoke the reviewabre decision and substitute a specified
new decision (s 269ZZK(1)(b)).

After receiving the report from the ADRp the Minister must:

. affirm his/her original decision; or

. revoke his/her original decision and substitute a new decision.

The Minister has 30 days to make a decision after receiving the ADRp,s
Je^p,_of 

, unl:ss there are special circumstances which prevenl the decisionperng mace wrthin that period. The Minister must pubrish a notice if alonger period for making a decision is requiieO (s ifiszz|il.
WHERE AND HOW SHOULD THE APPLICATION BE MADE?

Applications must be EITHER:

- lodged with, or mailed by prepaid post to:

Anti-Dumping Review panel
c/o Legal Services Branch
Australian Customs and Border protection Service
5 Gonstitution Avenue
Canberra City ACT 2601
AUSTRALIA

- OR emailed to:

ADRP_s upport@c ustoms. gov.au



- OR sent by facsimile to:

Anti-Dumping Review Panel
c/o Legal Services Branch
+61 26275 6784

WHERE CAN FURTHER INFORMATION BE OBTAINED?

Further information about reviews by the ADRP can be obtained at the

ADRP website (www.adreviewpanel.qov.au) or from:

Anti-Dumping Review Panel
c/o Legal Services Branch
Australian Customs and Border Protection Service
5 Constitution Avenue
Canberra City ACT 2601
AUSTRALIA

Telephone:
Facsim ile:

+6126275 5868
+61 2 6275 5784

lnquiries and requests for general information about dumping matters
should be directed to:

Anti-Dumping Commission
Australian Customs and Border Protection Service
Customs House
5 Constitution Avenue
CANBERRA CITY ACT 2601

Telephone: 1300 BB4 159
Facsimile: 1300 882 506
Email: clientsu pport@adcom mission.qov. au

FALSE OR MISLEADING INFORMATION

It is an offence for a person to give the ADRP written information that the
person knows to be false or misleading in a material particular (Penaltv:

20 penalty units - this equates to $3400)



PRIVACY STATEMENT

The collection of this information is authorised under section 269zzE of
the Cusfoms Act 1901 . The information is collected to enable the ADRP
to assess your application for the review of a decision to publish a
dumping duty notice or countervailing duty notice.



APPL'CATION FOR REVIEW OF

DECISION OF THE MINISTERWHETHERTO PUBLISH A DUMPING DUTY

NOTI C E OR COU NTERVAI LI NG DUTY N OTI CE

Under s 26gZZEofthe Cusfoms Act 1901 (Cth), I hereby request that the

Anti-Dumping Review Panel reviews a decision by the Minister responsible for

Australian Customs and Border Protection Service:

to oublish . g a dumping duty notice(s), and/or

fl a counteruailing duty notice(s)

OR

not to publish , I a dumping duty notice(s), and/or

I'-l a countervailing duty notice(s)

in respect of the goods which are the subject of this application'

I believe that the information contained in the application:

. provides reasonable grounds to warrant the reinvestigation of the finding

liitUins" that formei the basis of the reviewable decision that are

specified in the aPPlication;
o provides reasonable grounds for the decision not being the conect or

preferable decision; and
. is complete and correct to the best of my knowledge and belief'

I have included the followrng information in an attachment to this application:

X Name, street and postal address, and form of business ofthe applicant (for

example, company, partnership, sole trader)'

[l Name, title/position, telephone and facsimile numbers and e-mail address of

a contact within the organisation'

[] Name of consultanUadviser (if any) representing the applicant and a copy of

the authorisation for the consultanUadviser'

X Full description of the imported goods to which the application relates

X ffre tariff classification/statistical code of the imported goods'

[l R copy of the reviewable decision

X Oate of notification of the reviewable decision and the method of the

notificatron.

E A detailed statement setting out the applicant's reasons for believing that

- the reviewable decision is not the correct or preferable decision



:

I lf tre application contains materiar that is confidential or commercialy 'sensitivel an additionar non-confidentiar version, conraining sufficient detaii

l:.g::Ttlui it"rested parties a ctear and reasonabte understanding of the
Inrormatton being put forward.

Signature: %v,^-'
Name: Charles Zhan

Position: Solicitor, Moulis Legal

Applicant Company/Entity: GS Global Corporation

Date: 20 January 20,14
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Applicant

Name, street and postal address, and lorm ot business of the applicant (tor example,
company, partnership, sole trader).

The applicant is cS Global Corporation (hereinafter ,,GSG").

The address of the applicant is loth Floor, GS Tower, 679, yeoksam-dong, Gangnam-gu, seoul, Korea.

GSG is a public company registered in Korea.

Applicant's contact details

The contact person at GSG is i,4r yun young lvloon, lvlanager.

Has contact details are:

. telephone +82 2 2222 0114

. fax +92 2 2005 5350

. email - myy@gsgcorp.com

Applicant's representative

GSG is represented in this matter by Charles Zhan, Solicitor, Moulis Legal.

The contact deiails of l\,4oulis Legal are;

' address - 6/2 Brindabella Circuit, Brindabella Business Park, Canberra International Airport
ACT 2609

. telephone +61 2 6163 1000

Name' title/position, telephone and facsimile numbers and email address ol a contact
within the organisation

Name of consuftanuadviser (il any) representing the applicant and a copy ot the
authorisation for the consultanuadviser.

NON-CONFIDENTIAL
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. fax +61 2 6162 0606

. email - ghsrlgszba.Et@@ulslegslcgl8

A copy of the authorisation of L4oulis Legal is at Attachment B.

Please address all communications relating to this application to lvloulis Legal

Description of imported goods

Full description of the imported goods to which the appllcation relates.

This Application applies to hot rolled plate steel ("plate steel") imported from Korea. These goods are

defined by the AntlDumping Commission ("ADC") in its Report No 198 ("REP 198') as;

Flat rolled products of:

o iron:

. non-alloy steel: or

. non-heat treated altoy steel ot a kind commonly referred to as Quench and Tempered (Q&T)

Green Feed

of a width grcater than 600 millimetres (mm), with a thickness equal to ot grcater than 4.75mm,

not furtheiworked than hot rotled, not in coils, with or without patterns in relief'

Tarifl classification of imported goods

The imported goods are classified to the following taritf subheadings in schedule 3 to the customs TarifI

Act 1995 ("the Tariff Act"):

. 7208.40.00 statistical code 39i

. 7208.51.00 statistical code 40;

. 7208.52.00 statistical code 41;

. 7225.40.00 statistical codes 22 and 24.

The tarlff classilication/statistical code ol the imported goods'

NON_CONFIDENTIAL
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6 Reviewable decision

copy of the reviewable decision, date ot notitication of the reviewable decision and the
method of the notilication

A copy of the decision is at Attachment C.

The reviewable decision was notified on 19 December 2013. lt was pubtished in fhe Austratian on thal
dav

On that day the ADC also caused to be published:

' Australian Dumping Notice ADN 2oBn 2 - Hot to ed plate steel Expofted from the people's

Republic of china, the Repubric of rndonesia, Japan, the Repubric of Korea and raiwan: and

' Report to the Minister No. 198 - Dumping of hot rolled plate steel expoded from the people's

Republic of china, the Repubric of rndonesia, Japan, the Repubric of Korea and raiwan ("p,Ep
'198") - a copy of REP198 ts at http://adcommission.oov au/cases/documents/179-FinalReoort-

No 198 odf

Applicant's reasons

A lntroduction

Bluescope steel Limited ("Bruescope") appIed for a dumping investigation into imports of prate steel
from china, Japan, Korea, rndonesra and raiwan The nvestigation was iniuated on 12 February 20i3

As a result of this investigation, the lVinister for lndustry ("the N/inistef') decided on 19 December 20j3
to mposedumplng dutieson prate steer exported toAustralia from inter ariaKorea (except Hyundai
Steel and POSCO) Spec fically, the N,4inister decided to publlsh notices rn retatron to dumDino under
Sections 269TG(1) and (2) of the Customs Act 1gO1 ("the Act,').

GSG seeks review of th s deciston by the Antr-Dumping Feview pane (,,ADRp,,) under Section 269ZZC
of the Act.

specifically, csc seeks review of the finding that Dongkuk steet tvlill co., Ltd (,,DSNI') was the exporter

A statement setting out the applicant's reasons lor betieving that the reviewable decision
is not the correct or prelerable decision

NON-CONFIDENTIAL
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of the goods manufactured by DS[/ that were exported to Australia during the period of nvest gation

GSG maintains that it was the exporter of those goods.

Even if it is found by the ADFP not to have been the exporter of the goods - a position which is not

accepted by GSG - GSG also seeks review of the finding that DSw's export price is the price in the

transaction betvveen DSM and GSG. lnstead, GSG maintains that in that scenario, the price charged by

GSG for ts sales to Australia should be the export price "in allthe circumstances of the exponation"

The exporter and export price findings which are the subject of this application were part and parcel of a

set of findings which labelled DSM as an exporter of the goods manufactured by it at a "dumped" level

ot 1a 4'/", and which imposed an interim dumping duty of that magnitude upon the importaton of those

goods in the future.

The exporter finding was fundamental to the ADC's recommendations and ultimately to the making ot the

reviewable decision by the lvlinister against GSG's interests.

Given the circumstances of this case, GSG respectfully but ardently maintains that rt was the exporter ol

the goods concerned dur ng the investigation penod. GSG maintains - as a matter of law and of logic -

that it was the exporter of the goods manufactured by DSM during the investigation period lf the

lvlinister had determined that GSG was the exporter of the goods, the question of whether or not a

dumping marg n applied to GSG'S exports wou d have been worked out for GSG as exporter, using the

price paid by the importer as the basis for the export price. In that scenario DSM would not have been

lndlVidUally named as an exporter of the goods against which interim dumping duties were ultimately

mposed.

A detailed statement setting out the reasons as to why the exporter finding was not the correct or

preferable decis on s set out below.

B Applicant's reasons

GSG adopts and incorporates the reasons advanced by DSI\,4 n its application to the ADRP of even date

for a review of the same decision - namely the finding that DSM was the exporter of the goods - as is the

subiect of this application. The confidential and non-confidential versions of that Applacation are at

Attachments D and E respectively ("DSM's application"). Those reasons are similarly GSG's reasons for

its belief that the reviewable decision was not the correct or preferable decision.

The submissions which follow are based on two possib e scenarios arising from the ADRP'S review of

this application and DSI\/I's application. The first scenario is that the ADFP agrees that DSN4 was not the

NON_CONFIDENTIAL
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exporter of the goods concerned. lf that is the case, then the submissions set out under C below are the

submissions that GSG requests the ADRP to take into account in its review and recommendation to the

lvinister. The second scenario is that the ADRP disagrees that DSIV1 was not the exporter of the goods. lt
that is the case, then the submissions set out under D below are the submissions that GSG requests the

ADRP to take into account in its review and recommendation to the Minister.

C GSG as the exporter of the goods

GSG submits that should the ADBP agree with GSG's and DSM's position that the exporter ol the goods

during the investigation period was GsG and not Dstvl, then it naturally follows that the ADc's
recommendatron to the Minister that the dumping margin is to be worked out using the price charged by
DSM to GSG as the "export price" is also incorrect. This is because the export price of the goods

exported by GSG to Australia must be taken to have been the price paid or payable by the importer

under Section 269T48(1)(a) of the Act.

Section 269T48( 1)(a) provides that in cases where the goods have been exported to Austratia otherwise

than by the importer and have been purchased by the importer from the exporter (whether before or

after exportation), and where the purchase of the goods by the importer was an arms length transaction,

the export price is to be based on the price paid or payable by the imponer.

As indicated in the ADc's importer visit report of GS Global Australia ("Gsc Australia visit report"), on

the assumption that GSG was acting as an exporter of the goods during the investigation period, rather

than as a mere trader, GSG'S export of DSM products were made directy to the Australian importer GS

Global Australia ("GSG Australia";,r and were all arms length transactions.2

D DSM as the exporter ot the goods

It is the primary submission of GSG that it was the exporter of the goods manufactured by DSM and

exported by GSG to Australia during the investrgation period. Further, the export price should be

determined on that basis, as discussed in B above

I ADC exporter vlsil report for cSG, page .j1

I GSG Australia visit report, page 20

NON-CONFIDENTIAL
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Nonetheless. in the alternative. GSG submits that if DSI\,4 is said to be the exporter the reviewable

decision is still incorrect due to the export price finding made by the ADC

GSG submits that even if DSM is regarded as the exporter, the export price used to determlne the

dumping margin should nonetheless be the price charged by GSG and paid by the Australian importer,

cSG Australia.

GSG notes that in working out the dumping margin for DSI/, on the basrs that DSM was the exporter of

the goods, the ADC applied section 269T48(1)(c) of the Act Section 269T48(1) provides for three

approaches towards ascertaining an export price to be used for the purposes of a margin determinatlon.

Section 269T48(1) provides as follows:

Fot the purposes of this Part, the expoft price of any goods exponed b Australia !s:

(d where:

O the goods have been exparted to Austratia otherwise than by the mporter and

have been purchased by the impofter from the expofter (whether before or after

ex?ortation): and

(it) the purchase of the goods by the imponet was an ams length transacton:

the price paid ot payable for the goods by the importet' other than any pan ol that price

that represenrc a ciarge in respect ol the transpoft al the goods after exportation or in

respect of arry other matter arising after expodation; or

(b) where:

(i) the goods have been exporled to Australia otherwise than by the impofter and

nave Deen purchased by the importer fram the exporter (whether before or after

ex?ofiation): and

(ii) the purchase of the goods by the impofter was nol an ams length transaction;

and

(iii) the goods are subsequentty sold by the imponer' in the condition in which they

were imported, to a person wha is not an assaciate of the importer:

the price at which the gaods were so sald by the impofter to that person less the

prcscribed deductions: or

(c) in any other case-the price that the Minister determines having regard to all the

cicumstances of the exqortatlon

In summary, Section 269T48(1)(a) and (b) prescribe that export price is to be worked out based on the

price paid or payable by the importer, or charged to an non-affiliated third party by the importer'

depending on whether the purchase of the goods by the importer from the exporter was an arms length

transaction section 269TA8(1)(c) provides that, in any other case, the export price is to be determined

by the l\4inister having regard to all the circumstances of the exportation

NON_CONFIDENTIAL
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It is clear from section 269T48(1Xa) and (b) that, for the purpose of margin determination, the normal

focus of the Act is on the price at the point of importation We consider that this tocus is consistent with

the overall purpose of Part xvB of the Act, which "deals with the taking of anti-dumping measures in

respect of goods whose impodation into Australia involves a dumping or countervailable subsjdisation of
those goods that injures, ar threatens to injure, Austratian industry."3

section 269TA8(1)(c) recognises that circumstances different to those prescribed under section
269T48(1xa) and (b) may arise, and that this may require diiferent methods of worklng out the export
price for the purpose of margin determination. An example is that mentioned in both sections
269T48(1Xa) and (b), where the goods are exported to Australia by ihe importer itself. Another example
rs where the goods are not purchased by the importer trom the exporter, being the obverse of the
clrcumstances mentloned in Sections 269T48(1)(a) and (b). In such situations, the l\,4inister is to use his
discretion in determining the export price - the price must be determined "having rcgard to a the
circumstances ol the exportation". This discretion is not unbounded, in that the exercise of any
discretion should be fair and reasonable, and in particular should be conststent wtth the context and
objective of the provision concerned.

Throughout the investigation GSG, joined by DSM, submitted to the ADc that, taking all circumstances
of the exportation into account, the Minister shourd determine the export price to be the price charged
by GSG to the importer. For example, the followlng was stated on their behalf:

we reiterate that it cannot be maintained that DSM is the expotter of the goods in the
circumstances of this case. tf this is not the position affived at by customs then without at a
detracting from their position, DSM and GSG request that Customs find that:
. the goods have been exported to Australia otherwise than by the impofter, but have not

been purchased by the importer from the exponer; and

' the price that the Minister shourd determine as the expott p ce having regard to al the
cncumstances of the exporlatien should be the price patd by the impbfte; b;ngA;the
price charged by GSG for having the goods exported from Korea,

The circumstances of the expoftation - as we believe we have exhaustivety established - is that
GSG is entirely independent of DsM in relation to Australian sales, and is iotatty responsible for
all arrangements, costs, prices and risks.

Section 269SM( 1), Customs Act 1901

NON-CONFIDENTIAL
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This ooint was re-emphasised in a further submission, in which we also noted the apparently

contradictory approach adopted by the ADc in relation to another exporter in the investigatlon:

We reiterate our p mary position that, in any circumstances, for determining the dumping

margin for the goods manufactured by DSM and exported by GSG to Australia, the export p ce

shorld be the price paid by the importer. We also note that in the ioint submission of DSM and

GSG, we put it to ADC that in the special circumstances of this case, the export price should be

GSG's invoice price to the importer as "the price that the Minister determines having regard to

all the cicumstances of the exportatian" under section 269T48( 1)(c) of the customs Act 1901

our clients are confused and disappointed to observe that a contradictory approach to the one

adopted in respect ot them appears to have been adopted in respect ol a different exporter in

this investigation. ln the Prctiminary Atfimative Determination in this investigation, ADC'S

approachln relation to the chinese exporter shangdong lron and steel company Limited, Jinan

Campany (JIGANG) was stated to be as follows:

Pretiminary expoft prices for expotls by JIGANG were established pursuant to

s.26gTABi1)(c) ot the Act using export prices payabte bythe importer, in the form ol the

impo er.[underlininI added]

ouClientsaskADCtoreviewitsposition'andtoUsethepricepaidbytheimpofterasthe
expoft price, in light af their previous request that this be the export price' and in light af other

administrctive prccedent available to ADC in this regatd'

It is not clear to us that the ADC, in making the recommendation to the Minister, or the Minister, In

making his decislon, dtd nave'regard ta all circumstances of the exportation". Even if theydidthenGSG

sIncere|yrequeststheADFPtoreviewthepositionandtorecommendthatthepricechargedbyGSGto

its rmporter be adopted as the export price

In REP 198, it is srmply stated that:

Expoft Prices

Expoft prices for DSM were established under s 26gTAB(1)(c) using the ex-works (EXw) export

piice trom DSM to the intemediary. lnland treight costs incurred by DSM were deducted from

DSM's export price. [bolding and underlinlng in original]

on the basis of the public record at least, it does not appear that any further informatlon was provided to

inform the Minister about the special circumstances involved in the exporlatlon of DSlvl-manuf actured

goods by GSG to Australia, and no reasoning is evident in ADC'S recommendation to the Minister as to

how the circumstances ot the exportation should be considered in the assessment of the export price

In response to DSI\4 and GSG'S joint submission regarding what appeared to be a contradictory

approach adopted by the ADC ln relation to Jigang, REP 198 states
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The Commission clarifies that exports by JIGANG were thrcugh a legatly related intermediary,
Jigang HK, and that adjustments for Jigang HK's sG&A costs werc made ta the normal valie.
Neither DSM nor GSG have suggested that they are legalry related entities. and as such, the
approach taken for JIGANG is not apprcpriate in the case of DSM and GSG.

The requirement to take all circumstances into consideration in determining export price under Section
269T48(1xc) is not quarified by any rerationship between the so caled exporter and a so-calred
intermediary The fact that DSM and GSG were not related compantes does not preclude the N4inister

from a finding that the price charged by GSG to the importer should De used as the exoort orice. rf

anything, the existence of an affiliation would seem to us to be a stronger reason for requiring further
consideration ro be given to the appropriate point at which the export price should be assessed

Oue to confidentiality restrictions, GSG is of course not aware of the actual circumstances and thinking
that went into the assessment of export price for those other parties In this investigation. GSG asks that
the ADRP take this into its consideration in the review. Nonetheless, whatever may have been the case
wth that example, GSG maintains that even if Dsrvl is consrdered to be the ,,exporter,,of 

the goods, the
relevant transaction to work out the export price for dumping duty purposes shourd be the transactron
taking place between the point of exportation and the point of importation

The prices charged by Dsrvr to GSG were not export prices for exportation of the goods to Austraria by
DSN.4. They were prices charged by DSN,1 acting as tcoNFIDENTtAL TEXr DELETED _ to a ow a
reasonabls understanding, the deleted information is a characterisation of DSM as instrument of
GSG so far as GsG's exports to Austraria concernedl for GSG'S export of the goods to Austraria Thev
were prices agreed for sares on [CoNFTDENTTAL TEXT DELETED - to alow a reasonabre
understanding, the dereted information is the trading term between DSI\,4 and GSGI. They were not
the prices pard by the impo(er. More importanfly, they were not prices of the goods exported from
Korea; they merely represent the price paid by GSG to DSN/ - two unrelated companies within Korea -
for the purchase of goods in Korea for which GSG then assumed responsrbrrrty, took possession, and
arranged for exportation. We respectfully submit that in all the circumstances ot this exportation. the
prices paid by GSG were not relevant for margin determination.

without wishing to rabour the point, the onry true exportation of the goods occurred between GSG and
GSG Australia, which the ADC found to be arms rength transactions csc submits that a orooer
exercise of the power prescribed by section 269T48(1)(c) - "having regard to ar circumstances of the
exportation - should lead to a finding that the relevant transactions were those between GSG and GSG
Australta, and that the export price was the price charged by GSG and pard by the importer.
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GSG notes that the application of Section 269T48(1Xc) was considered by the Federal Court in

companhia votorantim de celulose E Papetv Anti-Dumping Authority and ors4 ("the celpav case"). In

that case, the issue before the Court related to the determination of the "exporter". The Court was not

directly required to consider the application of the Ministeas discretion under section 269T48(1Xc).

Despite this, we consider that the court's reasoning in that case can inform the approach that should be

adopted to the export price issue in this review

The majority's ludgement in the celpav case reiected the appellant's claim that identification of the

,,exporter" should be determined in a manner so as to focus attention on the price paid by the importer'

ratherthanthepricereceivedbythemanUfacturer'Despitethis'thecourtrecognisedthat:

ttistheplaceofexport,andhencetheidentityoftheexponer'thatarefundamentaltothe
achieving of the purpose of the anti-dumping provisions of the Act'

and,

They rightly pointed out that the purpose of the anti-dump-ing provisions of the Act-is to prctect

Auitraian'pioducers from mateiial in1ury ftawing from unfair foreign campetition. Put simply' that

competition occurs when goods are 
"oid 

into the Australian market at a price lower than that

pertaining in the country Jf exporl' see detinition of 'normal value of goods" in s 269TAC 6

The court then referred to the work of Beseler and wllliams in support of its decision ln particular, lt was

noted that:

Ihe Group [the GATT Group o{ Experts] took the view that the word 'expofted" in Article vl

provided tie guide fot estabtishing the dumped price a,nd.this factor' together with the

requtrements to maKe due allawaice for difierences affecting price comparability' led it to

conclude that the essential aim was to campare the normal domestic price in the expontng

country with the prce at which the merchandise teft that country and not the price at which I
iats imported. The Anti-Dumping Code confims this view by stressing that the exoort Dri'ce

"' and CommunitY"

I"g;d"tl", 
"w,fi.s 

tne poJ6n e,eiiiner by providing that the expod price shall be the .'prrce
aituatty paid or payable tor the product whei sold lor export to the Community" lemphasis

addedl

4 (1996) 141 ALR 297

5 Wilcox and R D Nichotson JJ, Campanhia Votorantim de Celulose E Papel v Anti-Dumping Authority and

Ors, (1996) 141 ALR 297; page 10
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For the purpose of the current application, we think that it is clear that th6 price of the DSN,I-

manufactured product exported from one country (Korea) to another (Australia) was the price charged

by GSG to the importer.

8 Conclusion and request

The decision to which this application refers is a reviewable decision under Section 269224 of the Act
Where references are made to the ADC and its recommendations, it ts thosg recommendations which
were accepted by the Minister and form part of the reviewable decision that DSM seeks to have
revrewed.

GSG js an interested party in relation to the reviewable decision.

GSG',s apprication is in the approved form and has otherwise been rodged as required by the Act.

We submit that the GSG's appiication is a sufficient statement setting out GsG's reasons for believing
that the reviewable decision is not the correct or preferabre decision, and that there are reasonabre
grounds lor that belief for the purposes of acceptance of its applicatron for review.

This application contains confidentiar and commerciaIy sensitive information. An additionar non-
confidential version, containing sufficient detail to give other interested partres a clear and reasonable
understanding of the information is at Attachmsnt F.

On behalf ol GSG, we respectfully request that the ADFp:

' undertake the review of the reviewabre decision as requested by this apprication under section
269ZZK of the Act: and

' recommend that the Minister revoke the reviewable decision and substitute a new decision to be
specified by the ADRP on the basis that GSG, and not DSM, was rhe exporter of the goods
under consideration that were manufactured by DSi,4 and sold by GSG to Australia during the
investigation period and that consequently, the export price of those goods was the price Dajd
by the importer.

In the arternative, if the ADBp finds that DSM was the exporter of the goods under consideration, we
respecttully request that the ADRp recommend that the Minister revoke the reviewabre decision and
substrtute a new decision to be specified by the ADRP on the basis that the export price of those goods
under section 269T48(1Xc) of the Act was, in all the circumstances ot the exportation, the orice
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charged by GSG.

Lodged for and on behalf of GS Global Corp.

Charles Zhan
Solicitor

Moulis Legal
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GS Global Corporalion

G5 Tower. 679. Y.ol$m-don& Gangnam-8q
s.od 135-985, Korea

tel 82.2.2005-5300 far 82-2-2005-530t

wwwSsgcorp.c(xn

20 JAN 20t4

Anti-Dumping Review Panel
c/o l-egal Services Branch
Australian Custonrs and Border Proteclion Service
5 Constitution Avenue
Canbena
Australian Capital l'enirory 2601

I utGtobal

Dear Revierv Panel

Application for review
Alleged dumping of hot rolled plate steel from Korea and ccrtrin other counaries

We confirm that we have retained lhe law firm Moulis Legal to represent the interests of GS
Clobal Corporation in this matter.

Please give Moulis Legal lhe same assistance and consideration in relation to the provision of
information and cooperation in this matter as you would GS Global Corporation.

'the lead contact person at Moulis Legal is Daniel Moulis. His email address is
daniel.moulis@moulislegal.com, and he can be contacted by telephone on +61 2 6163 1000.

Please contact hinr directly with any inquiries.

Yours faithfully

YUN YOUNG. MOON
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Applicant

Name, street and postal address, and form of business of the applicant (tor example,
company! partnership, sole trader).

The applicant is Dongkuk Steet Mill Co., Ltd (hereinafter ,,DS|V1")

The address of the applicant is 1 1th Floor, FEBRUM Tower, 66, Suha_dong, Jung-ku, Seoul, Korea.

DSt\,4 is a public company registered in Korea.

Applicant's contact details

The contact person at Dstvl is l\lr Han Ki Kim, Team Leader, lnternationar rrade Arfairs.

His contact detarls are:

. telephone +82 2317 1460

. lax +82 2 317 1188

. email- hanki. kim@dongkuk.com

3 Applicant's representative

DSIVI ls represented in thjs matter by Daniet N/loulis, principal, lvtoulis Legal.

The contact details of lVoulis Legar are:

' address - 6/2 Brindabe|a circuit, Brindabera Business park, canberra Internationar Airport
ACT 2609

. telephone +61 2 6i63 1000

Name' title/position, telephone and tacsimile numbers and email addless of a contact
within the organisation

Name of consultanvadviser (it any) representing the applicant and a copy of the
authorisation tot the consultant/adviser.
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r fax +61 2 6162 0606

. email - daniel.moulis@moulislegal.com

A copy of the authorisation of [/oulis Legal is at Attachment B.

Please address all communications relating to thas application to Moulis Legal.

4 Description of imported goods

Futl description of the imported goods to which the application relates'

This Application appLies to hot rolled plate steel ("plate steel") importsd from Korea. These goods are

defined by Anti-Dumping Commission ("ADC") in its Report No. 198 ("REP 198") as:

H.r .^llaA 
^t^t* 

t.l. 
^f

. iron:

. non-alloy steel: or

. non-heat treated atloy steel of a kind commonly rcferred to as Quench and Tenpered (Q&T)

Green Feed

of a width greater than 600 millimetres (mm), with a thickness equal to or greater than 4.75mm,

not further worked than hot rolled, not in coils, with or without patterns in relief.

5 Tariff classification of imported goods

The tarifl cla$if ication/stdistical code ol the imported goods.

The imported goods are classified to the following tariff subheadings in Schedule 3 to the Customs Tariff

Acf 1995 ("the Taritf Act"):

. 7208.40.00 statistical code 39;

. 7208.51 00 statistical code 40;

. 7208.52.00 statistical code 41;

. 7225.40.00 statistical codes 22 and 24.
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6 Reviewable decision

copy of the reviewable decision, date ot notitication of the reviewable decision and the
method ot the notilication

A copy of the decision is at Attachment C.

The reviewabie decision was notified on 19 December 2013. lt was published in The Australian on that
day

On that day the ADC a so caused to be published:

. Australian Dumping Notice ADN 2013172- Hot rolled ptate steel Expofted from the people,s

Republic of china, the Republic ot tndonesia, Japan. the Republic of Korea and raiwan: and

' Report to the Ministet No. 198 - Dumping of hat rolled plate steel expotted from the peapte,s

Republic of china, the Repubric of rndonesia, Japan, the Repubric of Korea and raiwan ("REp

198") a copy of REP198 is at http //adcommission gov au/cases/documents/179-FinatReport-

No l98.odf.

Applicant's reasons

A Introduction

Bluescope steel Limited ("Bluescope") applied ior a dumping investigation into imports of plate steel
from China' Japan' Korea, lndonesta and Taiwan The Investigation was initiated on 12 February 2013.

As a result of thls investigation, the I\,4inister for Industry ("the N4inistei') decided on 19 December 20j3
fo impose dumping duties on prate steer exported to Austraria frcm inter aria Korea (except Hyundai

steel and Posco). specifically, the lvinister decided to publish notices In relatron to dumping under
Sections 269TG(1) and (2) of the Custams Act lg)j ("the Acf').

DSM seeks revlew of this decision by the ADRP under Sect on Z\,ZZC ol the Acl

specifically, DSI\.4 seeks review of the find n9 that DSIM was the exporter of the goods manufactured by

A statement setting out the applicant's reasons for believing that the reviewable decision
is not the correct or preterable decision
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DSM that were exported to Australia during the period of investigation. DSIVI maintains that it was not the

exporter of those goods DS[/ maintains that GS Global corporat on ("GSG") was the exporter of the

goods manufactured by Dslvl that were exported to Australia during the period of investigation.

The exporter finding was part and parcel of a set oJ findings which labelled DSM as an exporter of the

goods manufactured by it at a "dumped" level of 18.4%, and which imposed an interim dumping duty of

that magnitude upon the importation of those goods in the future

The exporter finding was fundamental to the ADC's recommendations and ultimately to the making of the

reviewable decision by the N/inister against DSIV1

Given the circumstances of this case, DSNiI respectfully but ardently maintains that it was not the

exporterofthegoodsconcernedduringtheinvestigationperiod.lnstead'DSMmaintains_aSamatler

of law and of logic - that GSG was the exporter ol the goods manufactured by DSM during the

investigationperiodIftheMnisterhaddeterminedthatGsGWastheexporterotthegoodS,amargin

would have been determined for GSG as exporter, and DSN/ would not have been Individually named as

an exporter ot the goods against which interlm dumping duties were ultlmately lmposed

A detailed statement setting out the reasons as to why the exporter finding was not the correct or

preferable decision is set out below.

B Legislative background to exporter/export price determination

Thedeterminationofapartyasthe,,exporter,'olgoodstoAustra|iaisanimportantaspectofananti-

dumpinginvestigation'TheidentificationofDSMastheexporterinthiscaseisofconcerntoDSMlor

two maln reasons.

UnderSection269TA8(1Xa)oftheAct'iftheAustraIianimporterpUrchaSesthegoodsfromtheeXporter

inan..arms|engthtransact|on'''|tIsthepncepa|dbytheImporterthat|streatedastheexportprice'or

atleastaSthebasslortheexportprice'Thel,4inisteristhenrequ]red,forthepurposesofwork]ngout

whether the goods exported by the exporter were dumped' to compare that export price with the normal

value determined for the exporter. This comparison is at the very heart of a dumping finding and of a

decision whether to publish a dumping notice under Section 269TG(2) of the Act' or under Sections

269TG( 1) and (2) of the Act, in respect of the exporler concerned The level at which the export prlce ls

determined is very significant to the determination of the dumping margin itself Furthermore, maklng

sure that the level ot the export price is fairly comparable to the level of the normal value is also a very

sign ficant asPect of the analYsls
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secondly, the identif cation of a party as the "exporter" in a dump ng context has important commercral
implications. one aspect of thrs is reputationar. Notwithstanding the increasingry ,,technicar,, nature of
dumping findings, and their frequency, no company can be content to be rabe|ed as having engaged in
"dumping" which caused "materlal inlury" to an overseas lndustry. This is especially so where it quite
evtdently has not itself engaged in that practjce.

Another aspect ls the future commercial prospects of the manufacturer. I he flnding that a manutacturer
rs an exponer has the propensrty to exaggerate the urtimate dumping finding that is made. That has
certarnry been the case in th s matter, where the export prrce has been determined at a prace which has
nothing to do wrth the Austrarian market, rs far removed from the Australian market, and does not even
approach the price that importers actua y pay on importation of the goods. An adverse finding of
dumplng applied to the goods manufactured by a company limits the prospecttve tuture volume of its
sales Labelling the manufacturer as the exporter - in crrcumstances wnere rt was not the exporter - also
prevents it from becoming an exporter, should it wish to do so, and seeKrng an accelerated review for its
own exports.

The term "exporter" is not defined in the Act.

During the period of investigation, DSM manufactured goods meeting the descnption of the goods under
consr0eratron, and sold them to a number of commerciar parties. None or these parties were Austrarian
rmporters one of the parties to whom Dsrvl sord the goods was GSG, a maror Korean trading company.
GSG then exported the goods to its Austrarian customer, being the Austrarran rmporter of the goods

However' in its recommendations to the i,4inister, the ADc determined the export price of the goods
based on the finding that Dsrvl was the exporter of the goods, and not csG. This led to the findrng that
the Austrarian importer drd noi purchase the goods from the exporter (the ,'exporter" being DSM)
Accordingry' the ADC recommended to the Minister that sections 269T48(1Xa) and (b) of the Act did
not appry in reration to the DSN.4-manufactured goods which DSM maintarns were exported to Austraria
by GSG An export price for DSM-manufactured goods was therefore determined under section
269T48(1)(c) oftheAct, which appries in "anyothercase -Inotherwords, In cases where the importer
drd not purchase the goods from the exporter.

The ADC recommended that the export price of the goods shourd be determined as if they were
"exported" by Dsrvl at the price charged by Dsrvl to the roca/ trading company csc. The N/inister
accepted this recommendation and pubrshed a dumping duty notice against Dsrvl with the dumping
margrn determined using DSM's selling pr ce of the goods to GSG as the export or ce

NON-CONFIDENTIAL



moulislegal

DSI\,4 submits that the circumstances involved in its arrangement with GSG and GSG's role in the export

of DSI\,I's products to Australia constituted GSG as the exporter of the goods during the investigation

period. on a proper consideration of those circumstances, DSIVI maintalns that the correct and

preferable decision is that GSG was the exporter of the goods concerned

It is the finding that DSN'I was the exporter that DSM seeks to have revlewed

C Factual cilcumstances ol the exportatlons

It was Dslvl's position - from the outset ol the investigation and throughout the investigation - that it was

not the exporter to Australia ol the goods that it manulactured. Instead, DSM explained that the goods

were exported by GSG to Australia during the investigation period, as a matter of fact and of law.

At a very early point in the investigation, DSL4 communicated to the ADc that:

DsMisnotanexpo|terofthegoodstoAustra|iadungtheinvestigatianperiod'DSMprovides
its response in the capacity as the manufactuer supplier of GS Globall

In its own response to the Exporter Questionnaire, GSG admitted that it was the exporter of the goods,

advising the ADC that:

GSG respecttully submits that its position as supplier of the GIJC to Australia constitutes it as the

exporter in the circumstances of this case.2

After lodging its response to the Exporter Questionnaire, DSM ioined with GSG in making a submission

to the ADC regarding this issue.3 ln particular, it was submitted that:

DsMdoesnotconsideritselftobetheexporterofthegoodstoAustra|ia.GSGistheexponerof
those goods. The facts establish that GSb is not a mere truder ot intermediary on behalf of DsM.,

but tha ft is clearly the principat in the sale and expott ol the goods to Austrclia lt arranges and

cafiies out all aspects of the exportation. For its part, alt that DSM does is to position the goods

in a loading dock for coltection by GSG, and then to ICONFIDENTIAL TEXT DELETED - to
allow a reZsonabte understanding, the deteted infomation relates to the tact that neither

pady pays all freightl.

' Email from Moulis Legal to ADC dated I April 2013.

, GSG Global response to lhe Exporter Queslionnaire, page 22'

3 DSM and GSG ioint submission regarding exporter-related issues dated 20 May 2013, pages 2 and 3
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DSM does not handle the expoftation ol the goods, and GSG does not merelv sell documentarv
title (ie "paper transfer") to the goods to third parties.

At the outset we wish to emphasise that this is a case that is out of the ordinary. There are
marked differences in the rale and behaviour of GSG in relation ta DSM-manifactured olate
steelthan those ot a standard "trader". ln terms of customs' anti-dumping policy. GSG does nor
argue that all traders are exporters. lt simply aryues that it js the exporter in the specal
circumstances of this particular case.

GSG consrders that it is the exporter of the goods supplied by DSM which it then sotd to the
A*tralian custameL DSM has been a rang term source af suppry of prate steer for GsG's sares
to Austraria, in the sense of being [coNFlDEMtAL TEXT DELETED - to allow a reasonabre
understanding, the deleted information is a characterisation of DSM as instrument of GSG
so far as GsG's €xp orts to Australia concernedl. GSG tcoNFtDENTIAL TEX| DELETEj_ to
allow a reasonable understanding, the deteted information is a cheracterisation of OSU as
instrument ol GsG so far as GsG's expotts to Austraria concernedl in order to make expiis
of plate steel to Australa. .

The submission went on to detair the key facts of the DS|V-GSG sares process in support of the
proposition that GSG was the exporter of the goods.5

Further, GSG provided information to the ADc which demonstrated its unique role as the exporter of the
DSM-manufactured products in relatlon to its sales to Australta, by contrasttng its activities In relation to
sales of plate steel to Australia as a mere trader for another manufacturer wth rts activities in relation to
exports of DSM plate steel to Australia. Various aspects of the sales activities, including differences in
price negotiation, sares process, profit behaviour and currency risk were presented tor that puroose.€

Moulis Legal, acting as the solicitors tor Dslvl and GSG separately, also made submissions to the ADC
on these topics in email communications dated 25 and 27 l\.4ay, and 13 June, 2Ol g.

The facts raised rn those submissions, which we berieve establish that GSG was exporter of the goods
rather than DSIV1' were further examined and verified by the ADc during rts on-site verificatton visit of
DSM and GSG.

The vlsit report records the followino evidence

Joint submission ol DSM and cSG re plate steel export to Australia dated 20 lvtay 2013
/bld, pages 3 to 5

/bld, pages 5 to 7
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GSG is contacted by its own customer in Australia and negotiated the price and entered Into

contracts with the Australian customer independently, prior to contacting DSI\.4;/

there [CoNFIDENTIAL TEXT DELETED - to allow a reasonable understanding, the deletod

information is confidential pricingl between GSG and DSlttl in relation to the goods purchased

by GSG which it eventually exported to Australia - DSI/ accepted [CONFIDENTIAL TEXT

DELETED - to allow a reasonable undorstanding, the deleted information is confidsntial

pricingl from GSG dJ'ing the Investrgation perrod '

GSG regarded DS[/ as its ICONFIDENTIAL TEXI DELETED - to allow a reasonable

understanding, the deleted information is a character sation of DSM as instrument of GSG

so far as GSG's gxports to Australia concernsdl in relation to its Australian sales of the

goods:?

DS|\,4 believes that it operates ICONFIDENTIAL TEXT DELETED - to allow a reasonabl€

understanding, the deleted information is a characterisation of DSM as instrument of GSG

so far as GSG's exports to Australia concernedl production of plate steel for sales by GSG to

Australra:'t

GSG enters the order directly into DS ,4',s system w th the required delivery date once DS[,4 staff

confirms its production availability "
the sales activities of DSM in relation to its sales to GSG were minimal, ICONFIDENTIAL TEXT

DELETED - to allow a reasonable understanding, the deleted information is evidence of the

minimalism mentionedl to conJirm orders and prepare the goods tor shipment at the tlme

specified by GSG;'':

DSN4 ICONFIDENTIAL TEXT DELETED - to allow a reasonable understanding, the deleted

information is evidence that DSM did not involve ilself in Australian exportsl the pricing of

plate steel to Australia:

GSG visit report, page 12

DS[,4 visit report, page 18] GSG visit report, page 12

GSG visit reporl, page 12

DSM visit report, page 13

DSM visil report page 13; GSG visii report, page 12

DSM visit report, page 1812
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the function of exporting to Australia was carried out entirely by GSG, a situation

[CONFIDENTIAL TEXT DELETED - to allow a reasonable understanding, the deleted

information is evidenc€ that DSM did not involve itself in Australian exportsl;,3

GSG obtains "responsibility" for the goods in the legal and possessory sense before the FOB

pornt;

GSG arranged for shipping and gave directions to DSM in relation to collection of the ooods
from DSI\.4's factory;1!

DSI/ did not ship the goods concerned for export to Australia, rather, it has a [CoNFIDENTIAL
TEXT DELETED - to allow a reasonabls understanding, the deleted information is th€
trading term betw€en DsM and GSGI arrangement with csc which involved DSM ptacing the
goods in the hands of a carrier that is either GSG's carrier at the factory loading point or that
becomes GSG's carrier at the point of the inland frelght journey [CONFIDENTIAL TEXT

DELETED - to allow a rsasonable understanding, ths deletsd information further doscribes
the trading term betweon DSM and GSGI;,s and

GSG exported the goods it purchased from DSM to Austratia on ICONFIDENTIAL TEXT

DELETED - to allow a reasonable undsrstanding, the deleted information describes the
trading term for Gsc's exports, which makes GSG responsible to the ext€nt of those
termsl.

D The exporter finding arrived at by the ADc/Minister

REP 198 does not incrude any reasoning on the part of the ADC for the finding that DsM was the
exporter of the goods during the investigation period. The Report states:

13 DSM visit report, pages 14 and tB

'" GSG visil report page 12

DSM visit report, pages 14, 16 and 17 See also csc visit repon, page 12. The sates term slaled on the
sales contract between DSM and Gsc is [coNFIDENTTAL TEXT DEtETEb - to alow a reasonablo
undsrstanding, th€ d€lsted inlormation is th€ lsgal dsscription ol the trading tsrm botween DsM and GsGl
GSG arranged pickup of lhe goods from DSM's laCtory ano oetivered to Gsc s own designated export port. GSG s
designated porls are further lrom DsM's factories rhan the nearest ports. Accordingry, GdG assumed possessory
title to the goods and paid lor the additional delivery and handling costs incurreo toithe deliveries nefore the goods
reached the Oorls of exoorl.

NON-CONFIDENTIAL
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GSG is an intermediary for goods manufactured by DSM. As the commission determined DSM

to be the exporter ol these goods, the dumping margin has been determined fot DSM rather

than GSG.'6

The same statement was made tn the ADC',s Statement ol Essential Facts for this Investrgation.'7

In the ADC'S visit report, the ADC considered that there was no "guidance" whatsoever under the Act in

relation to the determlnation of the "exporter" in respect of an importation, and therefore claimed that lt

made its determination based on its own guidance - the Customs Dumping and Subsidy Nlanual (the

Manual). The ADC concluded lhal "DSM meets the requircments of the Manual" Iot the determination of

a party as the "exporter", namely that it is or can be:

a pnncipat in the transaction located in the country of expoft fram where the goods were

shipped and who knowingty placed the goods in the hands of a carrier' courier' forwarding

company, or thei own vehicle for delivery to Australia: or

This is so despite the fact that DSM was not the principal in the export transaction. and dld not arrange

or place the goods for shipping to Australia The definition in the N/anual applies more closely and

appropriately to the status, functions and activities carried out by GSG

It appears to us that the ADC rejected the proposition that GSG was the exporter of the goods on the

groundthat,GsGdoesnotactlikeadistributorjnthatitmaintainsitsowninventory.Therefore'GSG

does not meet the Commission's requirements to be named the expoder"

Lt also appears that the fact that Dslvl knew of the ultimate destination ot the sales when accepting

GSG',s order, and that it also knew its domestic price of the goods when making the sale to GSG' were

significant to the ADC in determining that DSM was the exporter' Thus' despite DSM's clearly

demonstrated remoteness from the export transaction, the ADC apphed an "awareness" lest to classify

DSM as the exporter.

DS[,4 submits that this "knowledge" can have ittle bearing on the question of who is the exporter of

goodsallegedtohavebeendumped'Webe|ievethatthequestionofwhetherapartyisan..exporte.'ls

to be determined by the contractual terms of the sales; the roles the parties perform in the exportation of

goods;thesa|esactivitiesinvolved;andthere|ationshIpsbetweenthepartIestoalransactIon'Every

REP 198, page 27

Referred to herein as "SEF 198". at page 24
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manufacturer is aware of its domestic sales prices, and we do not know why that simple fact would
constitute a manufacturer as being the exporter of goods to a foreign country like Australia where a
different party actually negotiates, makes, arranges and handles those expon sates.

The requrrement for a party labelled as a "trader'to take inventory into stock in order to qualify as an
exporter also appears to be an e{raneous one, and is not mentioned in the customs Manual.

In any event, as discussed berow none of the factors mentioned by the ADC are indicated by the
ordlnary meaning of "exporter", and have not been considered to be relevant by the Federal Court in its
consideration or what constitutes an "exporter" for the purposes of the dumprng provisions of the Act.
we believe that a proper appreciation of those authorities - both the dictionary meaning and ths special
meaning applied by the Federal court - leads to the proposition that DSM was not the exporter jn the
crrcumstances of this case.

E Legal interpretation - .,exporter,' and ..export price,,

The Macquarie Dictionary does not give a separate definition for the word "exporter,,. However ,,export,,

is defined as:

to send (commodities) to other countries or places for sale, exchange, etc
The evidence established that GSG was entirely responsible for its sates to Australia. lt negotiated and
srgned contracts with the Austrarian importer prior to pracing any orders wth DSM for production. GSG
puts its own orders into DSM'. production system. GSG arranged shipmont and instructed DSi/ as to
when the goods needed to be available for collection at the factory for the carriage to the port. GSG took
physical and possessory responsibility in the goods by collecting the goods trom DS[/ before the FOB
pornt rhe goods were sent to the Austrarian customers by cSG [coNFTDENTTAL TEXT DELETED _ to
allow a reasonabre understanding, tho dereted information dsscribes tho trading term for GsG,s
sxports, which makes GSG responsibro to the extent of thos€ tsrmsl. GSG was stated as the shiooer
of the goods on the Bill of Lading when the goods were sent to Austratta. All documentation involved in
the export sales suggests that GSG was the exporter ol the goods to Australia.

NON-CONFIDENTIAL
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Further, the issue of "who is the exportei' and whether a "trader" or "intermediary" party can be

regarded as the exporter of the goods under the Act has been examined through judicial review by the

Federal Court and in previous anti-dumping investigations by the investigating authority itself

ln Companhia Votorantim de Celulose E Papelv Anti-Dumping Authority and Ors ("the Celpav case")'18

the Federal Court was invited to consider the meaning of the ierm "exportef' under the Act and whether

the applicant, a Brazilian manufacturer, should be regarded as the exporter of the goods to Australia,

rather than a Japanese trading company that was involved in the exportations.

lmportantly, the Federal Court made clear in the Celpav case that all the circumstances of the relevant

transactions must be considered. The role of the supplier must be properly characterised in order to

determ ne whether it is the eXporter, or Whether it "facilitates" the eXport of the manufacturer's products

such that the manufacturer is more relevantly the exporter.

In the Celpav case, the Court at first instance found that Celpav's trader - the Japanese trading

company - could not be characterised as the exporter of the goods. This decision was affirmed on

aooeal to the Full Court. Finn J noted that:

circumstances may exist where a supplier of goods so uses a manufacturer as its instrument ln

its supply ot goods to an impofter that the supplier can properly be characterised as the

exporter of those goods lrom the country of ongin in question.

DSM submits that its relationship with GSG n the case of GSG',s exports of the goods to Australia is

preqsely the circumstance Where the suppher iS properly tO be characterised as the exporler, In the

manner and context as envisaged by Finn J in the Celpav case.

The evidence establishes that DSM was not involved in any way in the export of the goods by GSG to

Australia That may appear to be a too-wtde statement - in the context of DSt\.4's awareness that GSG

exported the subject goods to Australia - but tt s not. The awareness Was in lact the reason that DSM

was not the exporter, because it was that awareness which [CONFIDENTIAL TEXT DELETED - to

allow a reasonabls und6rstanding, the deleted information describes the minimal position of DSM

and the maximum position of GSG relating to the Australian marketl For GSG'S sales to Auskalia,

DSIV ICONFIDENTIAL TEXT DELETED - to allow a reasonable understanding, the deleted

[1996] FCA 1399 (19 April 1996)
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information is a charactsrisation of DSM as instrument of GSG so far as GSG's exports to Australia

concsrnedl.

The supplier - GSG - absolutely and consistently used the manufacturer - DSM - as its instrument in its

supply ol goods to the Australian importer.

The sales to GSG were at a factory acquittal level. The sales activlties on DSN4'S part were nothing to

minimal. Dslvl was not involved in the pricing for the export sales by GSG. This was not a case of GSG

carrying out an agency or distributorship arrangement on behall of DSM, as there were no such

arrangements The pricing practice adopted underlines that GSG was making sales to Australia entirely

in its own right. This ls also evident from GSG's behaviour its ICONFIDENT|AL TEXT DELETED - to
allow a reasonable understanding, the doleted information is a comparison of GSG,S pricing and

risk conduct in relation to DsM-manufactured products, to its commercial position regarding other

matters] in its sales ol non-DSM products.,e

on appeal to the Full court in the celpav case, e the majority noted the judicial consideration given to

the meaning ottheterm "exporter" by the High court in Henty-Bainbridge-Hawrker,21 whereowenJ said:

Another general submission was made that neither the defendant nor the companies which he
dirccted and managed could be found to have been the expofter of prohibited exports because
whatever goods were in lact exported were sold f.o.b. sydney to an overseas buyer. The s6ller's
obligations therefore ceased when the goods were placed on board the ship at the poft ot
Sydnjy and it was the overseas buyer who thereupon became the expofter of them. For the
purposes of this case it is sufficient to say that if, in the case ol an f.o.b. contract with an
overseas buyer the seller places the goods sold on board a ship bound tor foreign patts and
engages with the shipowner to catry them to the overseas buyer and the goods are carried
overseas, the sellet has, in my opinion, exported the goods within the meaning ol the Customs
Act.22

Joint submission of DSM and GSG re plate steel export to Austratia daled 20 May 2013, page 7

See Companhia Votorantim de Celulose E Papel v Anti-Dumping Authority and Ors (1996) 141 ALR 297, at
pages 9 and 10

(1963) 36 ALJR 354

/b/d, at page 356
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In the Celpav case, the goods were shipped by the manufacturer Celpav from Brazil under CFR terms in

a sale arranged by a Japanese-based trader, Dai-Ei The trader on-sold the goods to the Australian

importer

To the contrary ln the instant case, it was established, by the evidence, that DSM did not ship the goods

to Australia under the terms of some direction or arrangement by a trader. Instead, DSM sold the goods

to GSG, and GSG then exported the goods from Korea to Australia under ICONFIDENTIAL TEXT

DELETED - to allow a reasonabls understanding, the deleted in{ormation describes the trading

t€rm for GSG's exports, which makes GSG rosponsible to the extent of those tsrmsl.23 Moreover,

GSG purchased the goods before the point of shipment under ICONFIDENTIAL TEXT DELETED - to

allow a reasonable understanding, the deleted inlormation is the legal description of ihe trading

term between DSM and GSGI discussed above, always within Korea, and always before the port DSNi

played no part in the actual exportation of the goods out of Korea, apart from knowlng the ultimate

destination of the goods from the productlon order provided by GSG which stated the specification of

the goods and that destination, and from the shipping schedule provided by GSG to Dslvl so that the

goods could be made available to GSG's carrier

Further, the Full Court majority in the Celpav case noted that in the context of determining the "exporter"

and the related issue of "export price", it is important to keep in mind the fundamental purpose of the

anti-dumping provisions of the Act. For both concepts, the key is "export", namely the place of export

and the export price. The court concludes that the point of considerat on of the export price rs at the

exoon ootnl:

We agree that anti-dumping laws could be made to focus attention on the landed cost of the

goods in the country of import, rather than the price received by the producer. lt seems this
possibihty was considered at one time. ln thetr work AnlrDumping and Anti-Subsidy Law' the

European Communities, Beseler and Williams recounted some initial confusion in the General

Agreement on Tariffs and Trade (GATT). They said, pp 80-1:

13 See Companhb Votoantim de Celulose E Papel v Anti-Dumping Authority and Ors \1996) 141 ALR 297

After considering Owen J's decision in Henty v Bainbtidge-Hawker.lhe majotity ol the Full Court considered thal the

lact thal Celpav arranged tor lhe goods to be exported out ol Brazil under C&F terms skengthened the case for the

finding that Celpav was the exporler
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The Group took the view that the word "exported" in Afticte Vl provided the guide lor
establishing the dumped price and this factor. together with the requirements to make
due allowance tor dtlferences aflecting price comparability, led it ta conclude that the
essential aim was to compare the normal domestic price in the expofting country with
the price at which the merchandise left that country and not the price at which it was
imported. The Anti-Dumping Code confims this view bv stressing that the exoort orice
should be the price of the'product exported from one countrv to another,,, and
Community legislation clarifies the positian even fufther by providing that the export
ptice shall be the'pnce actually paid or payable for the product when sold lor expod ta
the Community" Iemphasis added]

The passages quoted above were referred to by the court in rejectrng the claim that the price paid by

the rmporter should be the prime consideration in working out which party should be considered as the

exporter - in other words, that the party selling to the importer was necessarily the exporter The coun
lndrcated that attentlon should be paid to the stage where "the 'product [is] expofted lrom ane country to

another"'. unlike the celpav case, where the manufacturer exported the goods from Brazil under the

direction of a trader based in Japan who then on-sold the goods to Australia, there is no doubt from the

facts demonstrated by DSN/ and GSG that the only exportation in the instant case is between GSG and

rts importer The party which negotiated, contracted with the importer and arranged for the goods to be

shipped from Korea was GSG, not DSt\,4. The price ot the product exported from Korea to Australia was

that of the price charged by cSG to its importer, not the price paid by GSG to DSN/.

In terms of previous administrative precedent, we wish to draw attention to one of the lindings arrived at

In the investigation concerning the alleged dumping of linear low density polyethylene from ihe usA and

Canada.2a In that case the then investrgating authonty, the Australian Customs and Border Protection

service ("customs") found that the us trading company Entec polymers LLc, rather than the us
manufacturer of the goods, was the exporter of the goods, for the followrng reasonsl

Entec negatiated the sale af the goods with the Austratian importers;

Entec booked the containerc required for export;

Entec packed the goads in the contatners;

Entec arranged far the physical transportation of the gaods ta the port ol expott;

Entec arranged the export clearance of the goods:

'a Customs' exporter visit report in relation to Entec polymers LLC.
hlto://adcommtssion.oov aulcases/documents/70-Reoort-ExoorterReoort Entec.ool
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Entec affanged tot the goods to be shipped to the Australian poft of importation: and

Entec invoiced and received payment from the impofters for the goodes

DSN,1 notes that GSG'S practices in relation to the exports of the goods under consideration in the instant

case meet the considerations taken into account by Customs in its linding that Entec was the exporter of

the ooods 6

8 Conclusion and request

The decisions to which this aDolication refers are reviewable decisions under Section 2692Z4 of the Act.

Where references are made to the ADC and its recommendations, it is those recommendations which

were accepted by the N/inister and form part of the reviewable decision that DSM seeks to have

reviewed.

DSM is an interested party in relation to the reviewable decision.

DSIVl's application is in the approved form and has otherwise been lodged as rsquired by the Act

We submit that the DSM's application is a sufficient staiement setting out DSI\4's reasons for believing

that the reviewable decisions are nol the correct or preferable decisions, and that there are reasonable

grounds for that belief for the purposes of acceptance of its application for review

This application contains confidential and commercially sensitive information. An additional non-

confidential version, containing sufficient detail to give other interested parties a clear and reasonable

understanding of the information is at Attachment D.

On behalf of DSM, we respectfully request that the ADRP;

. underlake the review of the reviewable decision as requested by this application undsr Section

269ZZK of the Act; and

,5 lbid, page 14

,6 The goods under consideration are not "packed" into containers. Because of their size and shape, they are

stacked, litted and carried, and not containerised.
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' recommend that the Minlster revoke the reviewable decision and substitute a new decision to be

specified by the ADRP on the basjs that DSIVI was not the exporter of the goods under

consideration that were manufactured by Dslvl and sold by GSG to Australia during the

investigation period.

Lodged for and on behalf of Dongkuk Steet Mill Co., Ltd

Daniel Moulis
Principal

Moulis Legal

NON-CONFIDENTIAL
'18


