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INFORMATION FOR APPLICANTS

WHAT DECISIONS ARE REVIEWABLE BY THE ANTI'DUMPING

REVIEW PANEL?

The role of the Anti-Dumping Review Panel (the ADRP) is to review

certaindecisionsmadebytheMinisterresponsiblefortheAustra|ian
Customs and Border Proiection Service (ACBPS), or by the Anti-Dumping

Commissioner (the Commissioner).

The ADRP may review decisions made by the Commissioner:

- to reject an application for dumping or co.untervailing measures;

_ to teiminate an investigation into an application for dumping or

countervailing measures,
- to reject or te-rminate examination of an application for duty

assessment; ancl

- to recommend to the Minister the refund of an amount of interim duty

less than the amount contended in an application for duty

asseisment, or waiver of an amount over the amount of interim duty

Paid.

The ADRP may review decisions made by the Minister' as follows:

Investigations'-

- to Publish a dumPing dutY nottce; 
.

- to publish a countervailing duty nottce;

- noi to publish a dumping duty notice'

- not to publish a countervailing duty notice'

Review i n q ui ri e s, i n cl udi ng declsions

- to alter or revoke a dumping duty noticelolloYinS ? 1:ui9* 
in-qly. j^..,

- to alter or revoke " touni"ru"iting duty notice following a revlew

inquiry;
- not to alter a dumplng duty notice following a review inquiry;

- not to alter a 
"ornt"ti"iting 

duty notice following a review inquiry;

- ift"t tn" terms of an underiaking are to remain unaltered;

ih;i the terms of an undertaking are to be varied;

- that an investigation is to be resumeq;

- that a person it to o"i"i""ied from the terms of an undertaking;

Conti nu ation inquirie s:

.tosecurethecontinuationofdumpingmeasuresfo||owinga
continuation inquirY;

-tosecurethecontrnuationofcountervai|ingmeasuresfo||owinga
continuation inquirY;



not to secure the continuation
continuation inquiry;
not to secure the continuation
continuation inquiry;

of dumping measures following a

of countervailing measures following a

A n ti -c i rcu mve n tion i n q u i ri e s:

- to alter a dumping duty notice following an anti-circumvention
inquiry;

- to aller a countervailing duty notice following an anti_circumvention
inquiry;

- nol to alter a dumping duty notice following an anti_circumvention
inquiry; and

- not to alter a countervailing duty notice following an
anti-circumvention inquiry.

Before making a recommendation to the Minister, the ADRp may require
the Commissioner to:- reinvestigate a specific finding or findings that formed the basis of

the reviewable decision; ano- report the result of the reinvestigation to the ADRp within a specified
time period.

Lfe. nOne only has the power to make recommendations to theMinister to affirm the reviewable decision or to revoke the reviewabre
decision and substitute with a new decision. The ADRp t,"r no pow"i torevoke the Minister's decision or substitute another decision for theMinistef s decision.

WHICH APPLICATION FORM SHOULD BE USED?

It is essential that applications for review be lodged in accordance withthe requirements of the Customs Act 7907 (the ict). The ADRp does nothave any discretion to accept an invalidly made apptication or anapplication that was lodged late.

Division g of Part XVB of the Act deals with reviews by the ADRp.Intending applicants should familiarise themselvls ritn tn" relevant
sections of the Act, and should also examine the explanatory brochure(available at www.adreviewpanel. qov.a u ).

If :.iq "* separate application forms for each category of reviewabledecision made by the Commissioner, and for decisions made by theMinister. lt js important for intending applicants to ensure that they usethe correct form.



This is the form to be used when applying for ADRP review of a decision

of the Minister whether to publish a dumping duty notice or countervailing

duty notice (or both). lt is approved by the Commissioner pursuant to

s269ZY of the Act.

WHO MAY APPLY FOR REVIEW OF A MINISTERIAL DECISION?

Any interested party may todge an application for review to the ADRP of a

r"ui"* of a ministeiial decision. An "interested party" may be:

- if an application was made which led to the reviewable decision' the

aPPlicant;
- 

"'p"rron'representing 
the industry, or a portion of the industry' which

ptlO"*t t-fi" goods i'hicn are the subject of the reviewable decision;

- '" pu"on direitly concerned with the importation or exportation to

Australia of the goods;

- a person directly conierned with the production or manufacture of

the goods;
- a trade association, the majority of whose members are directly

concerned with the production or manufacture' or the import or

export of the goods to Australia; or

i#;;";rnt"-nt ot t'" tountry of origin or of export of the subject

gooqs.

|ntendingapp|icantsshouldrefertothedefinitionof..interestedparty"in
s 2692X of the Act to establish whether they are eligible to appty'

WHEN MUST AN APPLICATION BE LODGED?

An application for a review must be received within 30 days after a public

notice of the reviewable iu"ition *" first published in a national

Australian newspaper (s 269ZZD)'

The application is taken as being T"du 9l^Iu,gate 
upon which it is

received by the ADRP aGr it ha-s been properly made in accordance with

the instructions under'il;;;;; h;* dr'touro ihe application be made?'

(below).

WHAT INFORMATION MUST AN APPLICATION CONTAIN?

An application should clearly and comprehensivelv set out the grounds on

which the review is t"'ght,''"il;;;;iie iutticientbarticulars to satisfy the

ADRP that the MinisterYs' l*iiti'i-t'ri""lJ be. reviewed lt is not sufficient

;i;;iy i;;;qr"si that a decision be reviewed'

The application must contain a full description .of 
the goods to which the

application ,"r"t"" 'no.l "i"t"tent 
setting out the applicant's reasons tor

believing that the '"u'J*"[i" 
'O"cision ii not the correct or preferable

decision (s269ZZE)



lf an application contains information which is confidential, or if publication
of information contained in the application would adversely affect a
person's business or commercial interest, the application wlll be rejected
by the ADRP unless an appropriate summary statement has been
prepared and accompanies the application.

lf the applicant seeks to bring confidential information to the ADRp,s
attention (either in their application or subsequenfly), the applicant must
prepare a summary statement which contains sufficient detail to allow the
ADRP to reasonably understand the substance of the information, but the
summary must not breach the confidentiality or adversely affect a
person's business or commercial interest (s 269ZZy).

While both the confidential information and the summary statement must
be provided to the ADRP, only the summary statement will be lodged on
the public record maintained by the ADRp (s 269ZZX). The ADRP is
obliged to maintain a public record for review of decisions made by the
Minister, and for termination decisions of the Commissioner. The p'ublic
record contains a copy of any application for review of a termination
decision made to the ADRp, as well as any information given to the
ADRP after an application has been made. Information contained in the
public record is accessible to interested parties upon request.

Documents 
.containing confidential information should be clearly marked"confidential" and documents containing the summary statement of that

confidential information should be clearly marked ,,Non-confidential public
record version", or similar.

The ADRP does not have any investigative function, and must take
account only of information which was before the Ministeriltren the
Minister made the reviewable decision (s269ZZ). The ADRp will
disregard any information in applications and submissions that was noi
available to the Minister.

HOW LONG WILL THE REVIEW TAKE?

The timeframes for a review by the ADRp wiil be depenoent on whether
the ADRP requests the commissioner to reinvestigate specific findings or
findings that formed the basis of the reviewable deiision.

lf reinvestigation is not required

Unless the ADRP requests the commissioner to rernvestigate a specific
finding or findings, the ADRp must make a report to the Minister:

o at least 30 days after the public notification of the review:

r but no later than 60 days after that notification.



In special circumstances the Minister may allow the Review Panel a

longer period for completion of the review (s 269ZZK(3))'

lf reinvestigation is required

lf the ADRP requests the Commissioner to reinvestigate a specific

iinllng. or findings, the Commissioner must report the results of the

reinve"stigation to ifre ROnp within a specified period'

Uoon receipt of the Commissioner's reinvestigation report' the ADRP

must make a report to the Minister within 30 days'

WHAT WILL BE THE OUTCOME OF THE REVIEW?

At the conclusion of a review, the ADRP must make a report to the

Minister, recommending that the:

o Minister affirm the reviewable decision (s 269ZZK(1)(a)); or

r Minister revoke the reviewable decision and substitute a specified

new decision (s 269ZZK(1)(b))'

After receiving the report from the ADRP the Minister must:

. affirm hisiher original decision' or

. revoke his/her original decision and substitute a new decision'

The Minister has 30 days to make a decision after receiving the ADRP's

report, unless there are tol"ili;19;1:fry:-t which prevent the decision

being made within that 6;il The Minister mu^st publish a notice if a

longer period for maKrng a decision is required (s269ZZM)'

WHERE AND HOW SHOULD THE APPLICATION BE MADE?

ApPlications must be EITHER:

- lodged with, or mailed by prepaid post to:

Anti'DumPing Review Panel

c/o Legal Services Branch
Australian c'"ioms 

"nO 
Border Protection Service

5 Constitution Avenue
Canberra CitY ACT 2601

AUSTRALIA

- OR emailed to:

ADRP-suPPort@customs'gov'au



- OR sent by facsimile to:

Anti-Dumping Review Panel
c/o Legal Services Branch
+61 2 6275 6784

WHERE CAN FURTHER INFORMATTON BE OBTATNED?

Further information about reviews by the ADRP can be obtained at the
ADRP website (www.adreviewoanel.qov.au) or from'

Anti-Dumping Review Panel
c/o Legal Services Branch
Australian Customs and Border Protection Service
5 Constitution Avenue
Canberra City ACT 2601
AUSTRALIA

Telephone: +61 26275 5868
Facsimile: +61 2 6275 5784

Inquiries and requests for general information about dumping matters
should be directed to:

Anti-Dumping Commission
Australian Customs and Border protection Service
Customs House
5 Constitution Avenue
CANBERRA CITY ACT 2601

Telephone: 1300 884 .1 59
Facsimile: 1300 882 506
Email: clientsupporl@adcommission.qov.au

FALSE OR MISLEADING INFORMATION

It is an offence for a person to give the ADRp written information that theperson knows to be false or misleading in a materiar particular (penaltv:
20 penalty units - this equates to $3400).



PRIVACY STATEMENT

The collection of this information is authorised under section 269ZZE of

theCusfomsActlgol.Theinformationisco||ectedtoenab|etheADRP
io 

".r"r, 
your application for the review of a decision to publish a

dumping duty notice or countervailing duty notice'



APPLICATION FOR REVIEW OF

DECISION OF THE MINISTER WHETHER TO PUBLISH A DUMPING DUTY
NOTICE OR COUNTERVAILING DUTY NOTICE

Under s 269ZZE of the Cusloms Act 1 901 (Cth), I hereby request that the
Anti-Dumping Review Panel reviews a decision by the Minister responsible for
Australian Customs and Border Protection Service:

to publish , V a dumping duty notice(s), and/or

I a countervailing duty notice(s)

not to publish 
' E a dumping duty notice(s), and/or

E a countervailing duty notice(s)

in respect of the goods which are the subject of this application.

I believe that the information contained in the application:
' prolides reasonable grounds to warrant the reinvestigation of the finding

or findings that formed the basis of the reviewable decision that are
specified in the application;

o provides reasonable grounds forthe decision not being the correct or
preferable decision; and. is complete and correct to the best of my knowledge and belief.

I have included the folowing information in an attachment to this apprication:

ffi Name,.sheet and postal address, and form of business ofthe applicant (for
example, company, partnership, sole trader).

ffi Name, title/position, telephone and facsimile numbers and e-mair address of
a contact within the organisation.

Xl Name of consultanVadviser (if any) representing the appticant and a copy ofthe authorisation for the consultanVadviser.

fi Full description of the imported goods to which the application relates.

ffi fne tariff classification/statistical code of the imported goods.

[l n copy of the reviewable decision

ffi Date of notification of the reviewabre decision and the method of the
notification.

x A oetaited statement setting out the appricant's reasons for believing thatthe reviewable decision is not the coriect or preferable decision.



X [tt ttre application contains matedal that is confidential or commercially
sensitivel an additional non-confidential version, containing sufficient detail
to give other interested parties a clear and reasonable understanding of the
information being put fotward.

Signature:

Name:

ryr/-
Daniel Moulis

Position: PrinciPal, Moulis Legal

Applicant Company/Entity: Dongkuk Steel Mill Co 
' 

Ltd'

Date: 20 January 2014

't0



DKDONGKUK STEEL

20 January 2014

Anti-Durnping Revieu' panel
c/o Legal Services Branch
Australian Customs and Border lroteclion Service
5 Consti(ution Avenue
(lanberra

Auslralian Capiral 'l erritory 2601

I)ear Review Panel

Application for rcvicrv
Allcgcd dumping ofhot ro[ed prate stecr from Korea and ccrrain orher countries

we confirm that u'e have relaincd rhe law firm of ]r4oulis Lcgal to repr€sent the interesls of theDongkuk Sreel Mill Co., Ltd (,.DSIr4.-) in this ma(rer.

Please give Moulis Legal tlre same assistanc€ arrd consideration in relalion to the provision ofinformation and cooperation in rhis mater u. you *;;l;Di'M.
'l'hc lead conracl person at Moulis Lcgal is Danier Moulis, Iris emair address isdi4icl r,t'uli:-rr nrt 'urrsrcg. r-e.nr. and hc can u" 

"onru"i"J 
uj i"rcphonc on +61 2 6r63 r000.

Please contacl hinr directly u,ith any inquiries.

Yours laithfullv

lllanki Kinl
lTeam Leadcr of Intcrnalional Trade Affairsl



Customs Act 1gO1 - Patt XVB

Hot rolled plate steel
Exported from the People's Republic of China,

the Republic of Indonesia, Japan and the
Republic of Korea

Findings in Relation to a Dumping Investigation
Pa tc noti(r unds sufAactions 26glc/|u end 269lqe) ot the Custons Act 1901

The Ant,Durnping Commission (the Commission) has corpjeted its investigaton inlo the alleged dump ng
ol hot rolled date steel ('the goods"), exported to Ausmtia fiom the people'a Repuolic of Chin; (Chinai, -
the Reoublic of lndon€sia, Japan, the Rerubtic of Koea (Korca) and Taiwan,
The good.s ar€ classified to tarilf sulheadings
. 7208.40.00 statis cal code 39;. 7208.51.OO statsticat code 40:. zzoe.6i.oo it"tiii"ir 

""a" 
aii. 7225.40.00 steitstlcat codes ?2 and 24,

in schedule 3 of the custons Taitf Act lggs. . ,',
A fu d€scrlplion ol the goods is avairabre,in Ausuarian customs Dumpint Not,ce (AcDN) No. 20l.3/r8 and
ACDN 2013/20, Tr€se ACDNS are availabte on the intemet at www.;dci'mmission,govau
The commission reported ib findings and recommendations to the lvlinister lor Indusw (the Minister) ln
An['DumprnE commission Reo€tl tp the Minhtel /vo .198 (REp l9g), in which ii outiin€s the investisations

::r-rlej 9S ?l,lli (jo{nrission.and re@mmends the publicitrcn ot a dumphg duty notice In respecl oithe
8_T:^tl-',lT yI'"t" tas considered REp.198 and has aeepted the Commission's recommendations and
reasors ror rhe recommendaflons, incruding arl rnareriar f''drngs of lact or raw on which the commissron's
recomrnenoatons were bas€d, and particulars of the evidence relied or to suppon the lindings.
On 10 Seotember 2013 the Commission termihated panof its dumping investigation into the goods exported
by all oiporters fiom Taiwan, Hyundai steer tumpany ana eosco trom-rotea i'no-stranoong ttn ana !ted,llnan Company UIGANG) trom China. Ieril.nation Repdt No, lg8 sr-t o;if,e ,ea.qn" foninur" t".iminitionr..This report is available on the Commission,s website_ - --'' - :--:

Particulars of the dumpinS margins estrahlished and an explanation of the methods us€d to compare exportprlces and normal values to establish lhe d!rmprng fiargins are set out in the tollowirE table

| 
.n,",

All other exporters (except JIGANG)

PT Gunung Rajapaki (Rajapaksi) 8.6%
PT Krakatau steel (KrakatuuJ- 11.3"/o

11.3%

t9%

Japan All exporters 14.3%

<2.4
Chuns Huns me Investgalloa

period in terms of
s.269TAC8(2Xa) of rtre
Customs Act 1901.<2%

<2""1

Dongkuk Steel lvi[, Co., G 18.4%
POSCO <2%
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20 January 2014

In the Anti-Dumping Review panel

Application for
Hot rolled plate
other countries
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Dongkuk Steel Mill Co., Ltd
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Concfusion and request..,,.. 
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NON-CONFIDENTIAL
Mr! r eja r,ar, 5e::t 9tr F1,)



moulislegal

Applicant

The applicant is Dongkuk Steel Mill Co., Ltd (hereinafter "DSM")

The address of the applicant is 11th Floor, FERRUM Tower' 66' Suha-dong' Jung-ku' Seoul' Korea

DSM is a public company registered in Korea

Applicant's contact details

The contact person at DSM is Mr Han Ki Kim, Team Leader' International Trade Affairs

His contact detalls are:

. telephone +A2 2 317 1460

. fax +82 2 317 11gB

. email- hanki.kim@dongKuK com

Applicant's rePresentative

DSM is represented in this matter by Daniel Moulis' Principal' Moulis Legal'

The contact details of Moulis Legal are:

. address - 6/2 Brlndabella Circuit' Brindabella Business Park' Canberra lnternational Airport

ACT 2609

. telephone +61 2 6163 1000

Name, street and postal address, and form of business of the applicant (tor example'

company, partnership, sole trader).

Name, title/position, telephone

within the organisation

and tacsimile numbers and e'mail address ol a contact

Name of consultanuadviser (il any) Iepresenting the applicant and a copy ot the

NON-CONFIDENTIAL
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o fax +61 2 6162 0606

. emaal - danlel. moulis@moulislegal.com

A copy of the authorisation of lvoulis Legal is at Attachment B.

Please address all communications relating to this application to l\,4oulis Legal.

Description of imported goods

This Application appries to hot roled prate steer ("prate steer") imported from Korea. These goods are
defined by Antr-Dumplng Commission (,,ADC',) in its Report No. 198 (.REp i9g,,) as:

Flat rclled products of:

. iron:

. nan-alloy steel; or

' non-heat^treated aroy steer of a kind commonry referrcd to as euench and renpered (e&T)
ureen reed

of a width greatet than 600 m fimetres (mm), with a thickness equar to or greater than 4.75mm,not futthet worked than hot ro ed, not in coils, with or without patterns in relief.

5 Tariff classification of imported goods

The imported goods are classified to the following tariff subheadings in schedule 3 to th e customs Tariff
Acl 1995 ("the Tariff Act,,):

. 7208.40.00 statisticat code 39;

. 7208.51.00 statrsttcal cooe 40

. 7208.52.00 statistical code 411

. 7225.40.00 statistical codes 22 and 24.

Full description of the imported goods to which the appllcation relates.

The tarift classification/statistical code ot the imported goods,

NON-CONFIDENTIAL
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6 Reviewable decision

copy ot the reviewable decision, date of notification of the leviewable decision and the

method of the notification

A copy of the decision is at Attachment C.

The reviewable decision was not fied on 19 December 2013. lt was published in The Australian on l aI

oay

On that day the ADC also caused to be published:

.AustralianDumpingNoticeADN2ol3n2_Hotrot|edp|atesteelExportedfromthePeople's

Republic of China, the Republic of lndanesia, Japan' the Republic of Korea and Taiwan' and

. Report to the Minister Na. 1gB - Dumping of hot rolled plate steel expofted from the People's

Relublic of China, the Republic of lndonesia, Japan, the Republic of Korea and Taiwan ("FEP

'198") - a coPY of REP 198 is at htt

No198 odf

Applicant's reasons

A lntroduction

Bluescope Steel Limited ("Bluescope") applied for a dumping investigation into imports of plate steel

from China, Japan, Korea' Indonesia and Talwan The investigation was initiated on 12 February 2013

As a result of this investigation, the Minister for lndustry ("the Mlnister") decided on 19 December 2013

to imoose dumping dutles on plate steel exported to Australia from inter alia Kotea (except Hyundal

Steel and POSCO). Specitlcally, tne l\linister decided to publish notices ln relatron to dumplng under

Sections 269TG(1) and (2) of the Customs Acl 1901 ("the Act")

DSIV1 seeks review of this decision by the ADBP under Section 269ZZC of the Act

Soecificallv, DSI\.4 seeks revlew ot the finding that DSIV was the exporter of the goods manufactured Dy

Astatementsettingouttheappticant.sreasonslorbelievingthatthereviewab|edecision
is not the correct or preferable decision

NON-CONFIDENTIAL
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DSI\I that were exported to Australia during the period of investigation. DS[,'l maintains that it was not the
exporter of those goods DSI\,4 maintains that GS Global corporation (.GSG,,) was the exporter of the
goods manufactured by DSM that were expo(ed to Austraria during the period of investigation

The exporter findlng was part and parcer of a set of findings which rabe|ed DSr,4 as an exporter of the
goods manufactured by it at a "dumped" level of 1g.4o/", and which imposed an interim dumping duty of
that magnitude upon the importation of those goods in the future

The exporter finding was fundamental to the ADC's recommendations and ultimately to the making of the
reviewable decision by the [/inister against DSM.

Given the circumstances of this case, DSrv respecttury but ardenfly marntarns that it was not the
exporter of the goods concerned during the investigation period lnstead, DSI\,I maintains - as a matter
of law and of rogic - that GSG was the exporter of the goods manufactured by Dstvl during the
rnvestigation period. rf the rvlinister had determined that GSG was the exporter ot the goods, a margin
would have been determined for GSG as exporter, and DSM wourd not nave been individua|y named as
an exporter of the goods against which interim dumping duties were uttrmatety tmposed.

A detailed statement setting out the reasons as to why the exporter trndrng was not the correct or
preferable decisjon is set out below.

B Legislative background to exporter/export price determination

The determination of a party as the "exporter" of goods to Australia is an rmportant aspect of an antF
dumping investigation. The identification of DSM as the exporter in this case is of concern to DSM for
two main reasons.

under section 269T48(1)(a) of the Act, if the Auskalian importer purchases the goods from the exDorter
In an arms rength transaction", it is the price paid by the importer that is treated as the export pr/ce, or
at least as the basrs for the export price. The Minister is then required, ror the purposes of working out
whether the goods exported by the exporter were dumped, to compare that export price wth the norma,
vaiue determined For the exporter. This comparison is at the very heart ot a dumping finding and of a
decision whether to pubrish a dumprng notrce under sechon 269TG(2) of the Act, or under sections
269TG(1) and (2) of the Act, in respect of the exporter concerned rhe rever at which the export price is
determined is very significant to the determination of the dumping margrn rtserf Furthermore, making
sure that the ievel of the export price is fairly comparable to the level ol the normal value is also a very
srgnificant aspect of the analvsis.

NON-CONFIDENTIAL
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secondly, the identification of a party as the "exporter" in a dumping context has important commerclal

imolications. one aspect of this is reputational. Notwithstanding the increasingly "technical" nature of

dumping tindings, and their frequency' no company can be content to be labelled as having engaged In

"dumping" which caused "material injury" to an overseas industry' This is especially so where it qulte

evidently has not itself engaged In that practlce

AnotheraspectIsthetuturecommerciaIprospectsotthemanutacturer'ThefindingthatamanUfacturer

is an exporter has the propensity to exaggerate the ultimate dumping finding that is made That has

certain|ybeenthecaseinth|smatter,wheretheexportpricehasbeendetermlnedatap|acewhichhas

nothingtodowiththeAustra|ianmarket,isfarremovedfromtheAustra|ianmarket'anddoesnoteven

aooroach the prlce that lmporrers actually pay on importation of the goods An adverse finding ot

dumping applied to lhe goods manufactured by a company limits the prospective future volume oJ its

sa|esLabe||ingthemanulacturerastheexporter-incircumstancesWhere|twasnottheexporter-a|So

prevents it from becoming an exporter, should it wish to do so' and seeking an accelerated review tor its

own exports.

The term "exporter" is not defined in the Act

During the period of investlgatlon, DSM manufactured goods meeting the description ot the goods unoer

consideration, and sold them to a number of commercial parties. None of these parties were Australran

importers. One of the pa(ies to whom DSM sold the goods was GSG' a major Korean tradlng company

GSG then exported the goods Io its Australian customer' being the Australian importer of the goods

However, in its recommenoallons to the Minister' the ADC determined the export price ol the goods

based on the finding that DSN'4 was the exporter of the goods' and not GSG This led to the finding that

theAustralianImporterdIdnotpurchasethegoodsfromtheexporter(the,,exporter''beingDSM)

Accordingly,theADCrecommendedtothe[,4inisterthatSections269TA8(1Xa)and(b)oftheActdid

not apply in relation to the DSNiI-manufactured goods which DSM maintains were exported to Australla

by GSG. An export price for DSM-manufactured goods was therefore determined under Section

269T48(1Xc) of the Act, whlch applies in "any other case" - In other words' in cases where the importer

did not purchase the goods from the exponer'

The ADC recommended that the export price of the goods should be determined as if they were

"exported" by Dslv'l at the pnce charged by DS[/ to the local trading company GSG The Minister

accepted this recommenoaron and published a dumping duty notice against DSM with the dumping

margin determined using DSIVl's selling price of the goods to GSG as the export prtce

NON.CONFIDENTIAL
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DSIV1 submits that the circumstances involved in its arrangement with GSG and GSG's role in the export
oI DSL/'s products to Australia constituted GSG as the exporter of the goods during the jnvestigation

period. on a proper consideration of those circumstances, DSM maintains that the correct and
preferable decision is that GSG was the exporter of the goods concorned.

It is the finding that DSM was the exportor that DSI\,| seeks to have revaewed.

C Factual circumstances ot the exportations

It was DSIVl's position - from the outset of the investigation and throughout the Investigation - that it was
not the exporter to Auskaria of the goods that it manufactured. Instead, DSM exprained that the goods
were exported by csc to Australia during the investigation period, as a matter ot fact and of law.

At a very early point in the investigation, DSM communicated to the ADC thatl

DSM is not an exponer of the go.ods to Australia during the investigation period. DSM provides
its response in the capacity as the manufacturer supfiier of GS Gtobat.j

In its own response to the Exporrer euestionnaire, GSG admitted that it was the exporter of the goods,
advising the ADC that:

GsG respectfully submits that its position as suppliet of the Guc to Austratia constitutes it as theexpofter in the circumstances of this case.2

After lodging its response to the Exporter euestionnaire, DSM joined wth GSG in making a submission
to the ADC regarding this issue.3 ln particular, it was submitted that:

DSM does not consider itse( t? 
.b?the-expotter of the goods to Australia. GSG is the expotler ofthose goods. The facts estabrish that GSb is nor a meii tiaer or intermeaiary on beharf of DsM.

l!!-!!1, ! ,: ?,,r*,y tne oyinclryy in 
Ln3 

sate ana exp,oi ii i" sooa" b ,Aurt,"tia. tt arranses andca*es out a, aspects of the exportation. For its part, aI that bsM does is ,o po"itiin ,iJi"oiltn a toadins dock ror cotection by GsG, and then to tcoNilDrurut feiloEliitii 1i"""
arrow a reasonable understanding, the deteted infoiaioi ,","r", to the fect that neithelperty pays a freightl.

Email lrom Moulis Legat to ADC dated 9 Aprit 2013
GSG Global response to the Exponer euestionnaire, page 22.
DSM and GSG joint submission regarding exponer-related issues dated 20 May 2013, pages 2 and 3.
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DSMdoesnothand|etheexpoftationofthegoods,andGSGdoesnotmerelyselldocumentary
title (ie "paper transfe() to the goads to thid parties

At the outset we wlsh to emphasise that this is a case that is out of the ordinary. There are

markeddifferencesinthero|eandbehaviourofGsGinrelationtoDsM-manufacturedp|ate
steel than those ol a standard "trader". ln terms of Customs' anti-dumping policy' GSG does not

argue that all traders are exporters lt simply argues that it is the exparter tn the spectat

circumstances of this particular case

GSG considers that it is the exporter of the goods supptied by DSM which it then sold to the

Austaan customer' DSM has been a long term source of supply ol plate steelfat GSG'9 sales

to Australia, in the sense of being ICONFIDENT|AL TEX| DELETED - to allow a teasonable

underctanding, the cteteted inf;;ma on is a characterisation of DsM as instrument of GsG

so far as GSd s e xpotts to Austratia concernedl. GSG ICONFIDENTIAL TEXT DELETED - to

a||owareasonableunderstanding,thede|etedinformationisacharacterisationotDsMas
instrumento|GsGsofarasGSG-'sexpo|tstoAustrc|iaconcerned]inordertomakeexpo|Is
af Plate steel to Austrclia. 4

The submission went on to detall the key facts of the DSIV GSG sales process in Support ol the

o.opos't,on tnat GSG was the exportel ot the goods '

Further,GsGprovldedinformationtorheADCwhichdemonstrateditsunrqueroleastheexporterofthe

DSM-manUfaciuredproductsInreIationtoitssaIestoAustra|ia,bycontrast|ngllsactIV|t|esInrelat|onto

sa|esofpIatestee|toAustra|laasameretraderforanothermanufactUrerWithitsactivitiesinreLatlonto

exports of DSM plate steel to Austral a Various aspects of the sales activities' including drtterences rn

price negotiation, sales process' profit behaviour and currency risk were presented for that purpose 6

Moulis Legal, acting as the solicjtors for DSM and GSG separately' also made submissions to the ADC

on these topics in email communications dated 25 and 27 lvlay' and 13 June 2013

Thefactsraisedinthosesubmissions,whichwebe|ieveestab|ishthatGsGWasexporterofthegoods

rather than DSM, were lurtner examined and verified by the ADC during its on-site verification vlslt ot

DSM and GSG

The visit report records the following evidence:

JoinlSubmissionofDSN,4andGSGrep|atestee|exportloAUSka|iadated20May2013

/b/d, pages 3 to 5

/bld, pages 5 to 7.
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GSG is contacted by its own customer in Australia and negotiated the price and entered into

contracts with the Australian customer independenfly, prior to contacting DSM;z

there IcoNFTDENTTAL TEXI DELETED - to a ow a reasonable understanding, ths deleted
information is confidentiar pricingl between GSG and DsM in reration to the goods purchased

by GSG which it eventuarry exported to Austraria - DSrv accepted tcoNFIDENTIAL TEX|
DELETED - to allow a reasonable understanding, the d6leted information is confidential
pricingl from cSG during the investigation period;B

GSG regarded Dsrvl as its ICoNFTDENTTAL TExr DELETED - to a||ow a reasonabre
understanding, the deleted informalion is a characterisation of DSM as instrument of GsG
so tar as GSG'S exports to Australia concernedl in relation to its Austrattan sales of the
goods;e

DSM believes that it operates [coNFTDENTTAL TEXT DELETED - to a[ow a reasonabre
understanding, the deleted information is a characterisation of DSM as instrument of GsG
so far as GSG's exports to Austraria conc€rnedl production of prate steer for sares bv GSG to
Australia:10

GSG enters the order direcfly into DSM's system with the required derivery date once DSM staff
confirms its production availability;rr

the sales activities of DSM in reraflon to its sares to GSG were minimar, ICoNFTDENTTAL TEXT
DELETED - to arrow a reasonabre understanding, th6 dereted information is evidence of the
minimalism mentionedl to confirm orders and prepare the goods for shipment at the time
specified by cSG;',

DSI\4 ICONFIDENTtAL TEXT DELETED - to a'ow a reasonabte understanding, the deleted
informatlon is evidencs that DsM did not invorve itserf in Austrarian exportsr the pricing of
plate steel to Australia

GSG visit report, page 12

DSM visit report, page 18; cSG visir report, page 12

GSG vlsit report, page 12

DSM visit report, page 13

DSM visit report, page 13; cSG vjsit repofl, page 12

DSM visit report, page 18
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the function of exporting to Australia was carried out entirely by GSG, a situation

tcoNFIDENT|ALTEXTDELETED-toallowareasonabl6underslanding,thedeleted

information is evidence that DSM did not involve itself in Australian exportsl;r3

GSG obtains "responsibility" for the goods in the legal and possessory sense betore the FOB

pornt;

.GsGarrangedforshippingandgavedirectionstoDS|VIinrelationtoco||ectionofthegoods

from DSN.4's factory;''

oDSMdidnotshipthegoodsconcernedlorexporttoAustra|ia'rather,ithasaICONF|DENT|AL

TEXT DELETED - to allow a reasonable understanding' the deleted information ls the

trading term between DSM and GSGI arrangement with GSG whrch rnvolved DSI\i] placing the

goods in the hands ol a carrier that is either GSG'S carrier at the factory loading pornt or that

becomes GSG,s carr|er at the point of the inIand frelght journey tcoNFIDENTIAL TEXT

DELETED-toa||owareasonabIeundorstanding'thede|etedin|ormationfurtherdescribes

the trading term between DSM and GSGI;'5 and

. GSG exported the goods tt purchased trom DSM to Australia on [CONFIDENTIAL TEXT

DELETED - to allow a reasonable understanding' the deleted information describes the

trading term lor GSG'S exports, which makes GSG responsible to the extont of those

termsl

D The exporter finding arrived at by the ADc/Minister

REP 198 does not Include any reasoning on the part of the ADC for the finding that DSIVl was the

exporter of the goods during the investigation period The Feport states:

': DSM visil report, Pages 14 and 18

11 GSG visit report. Page 12.5 DS,v vis r report pases ,1.f 
:l3Jlir:B?flittl?ii liSlEi;B':i"'3,JlT*::"j[',:::":::

:fl;il?:ffi ii,:i'ff 3l ?,'.ll i'li,???;; jil; Fa il"-,rrl*rs: giit"::*ill 
"'"'#,1i"'.:334 

.

:jll,,::ml*;i#5,?#TJfiTB:["""f:;:'J;:'":#i'iir*'%.#i*::,n'ff:::ff:::11".
;;#;;il;;;; pa'd ior rhe addrtronal delrverv and nandlrns cosrs ncur

reached the Ports ol expon'
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GsG is an intetmediary for goods manufactured by DsM. As the commission determined DsM
to be the expofter of these goods, the dumping margin has been detemined for DsM rather
than GSG.'6

The same statement was made in the ADc's statement of Essential Facts for this investjgation 17

ln the ADc's visit report, the ADC considered that there was no "guidance" whatsoever under the Act in

relatlon to the determination of the "exporter" in respect of an importation, and therefore claimed that it
made its determination based on its own guidance - the customs Dumping and subsidy [,4anual (the

N/anual) The ADC concluded tlat "DSM meets the requirements of the Manual" lor the determination ot
a party as the "exporter", namely that jt ts or can be;

a pnncipal in the transaction rocated in the country of export from where the goods were
snpped and who knowingly placed the goods in the hands of a carrier, courier. forwardino
company, or their own vehicle for delivery to Australia: or

This is so despite the fact that DSM was not the principal in the export transacflon, and did not arrange
or place the goods for shipping to Australia. The definition in the N/anuar appries more crosery and
appropnately to the status, functions and activities carried out by GSG.

It appears to us that the ADC rejected the proposition that GSG was the exporter of the goods on the
ground that 'GsG does not act like a distributor in that it maintains its own inventory. Theretorc, GSG
does nat meet the Commission,s requirements to be named the expofter.,,

It also appears that the fact that DSM knew of the urtimate desiination of the sares when accepting
GSG's order' and that it arso knew its domestic price of the goods when makrng the sare to GSG. were
significant to the ADC in determining that DSM was the exporter. Thus, despite DSM,s clearly
demonstrated remoteness from the export transaction, the ADC appJred an .,awareness" 

test to crassifv
DSIV1 as the exporter.

Dslvl submits that this "knowredge" can have rifle bearing on the question of who is the exporter of
goods alleged to have been dumped we berieve that the question or whether a party ls an ,,exporter,, 

rs
to be determined by the contractual terms of the salesi the roles the parties perform in the exportation of
goods, the sares activitres invorved; and the rerationships between the paraes to a transact on Everv

REP 198. page 2Z

Relerred to herein as SEF 198' atpage24

NON-CONFIDENTIAL
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manufacturerisawareotitsdomesticsa|esprices'andwedonotknowwhythatsimp|efactwou|d

constitute a manufacturer as being the exporter of goods to a foreign country like Australia where a

different party actually negotiates' makes' arranges and handles those export sales

Therequirementforaparty|abe||edasa'.trader,,totakeinventoryintostockinordertoqual|tyasan

exporter also appears to be an extraneous one, and is not mentioned in the Customs Manual

In any event, as discussed below none of the {actors mentioned by the ADC are indicated by the

ordinary meaning of "exporter"' and have nol been considered to be relevant by the Federal Court in its

consideration of what consttlutes an "exporter" for the purposes of the dumping provisions of the Act

Webelievethataproperappreciationo|thoseauthorities-boththedictionarymeaningandthespecia|

meaning applied by the Federal Court - leads to the proposition that DSM was not the exporter in the

circumstances of this case

E Legal interpretdlon - "exporter" and "export price"

TheMacquarieDictionarydoesnotgiveaseparatedetinitionfortheword..exporte.'.However..export''

is defined as:

to send (commodities) to other countries or places for sale' exchange' etc

TheevidenceestabIishedlhatGsGWasentire|yresponsibIeforitssalestoAUstraIia'ltnegotiatedand

signed contracts with the Auslrallan importer prior to placing any orders with DSM tor produclion' GSG

puts its own orders into DSM'S production system' GSG ananged shipment and inslructed DSf/4 as to

when the goods needed to be available for collection at the factory for the carriage to the portGSG took

physical and possessory responsibility in the goods by collecting the goods from DSM belore the FOB

point. The goods were sent Io the Australran customers by GSG [CONFIDENTIAL TEXT DELETED - to

a||owareasonab|eunderstanding,thedo|etedinJormationdescribesthetradingtermforGSG's

exports, which makes GSG responsibl6 to the extent of those termsl GSG was stated as the shlpper

olthegoodsontheBi||ofLad|ngwhenlhegoodsweresenttoAustra|ia'A||documentationinvo|ved|n

the export sales suggests that GSG was the exporter of the goods to Australla'

NON-CONFIDENTIAL
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Further, the issue of "who is the exporter" and whether a "trader" or "intermedrary" party can be
regarded as the exporter ot the goods under the Act has been examined through judicial review by the
Federal court and in previous anti-dumping investigations by the investigating authority itserf.

ln companhia votarantim de celulose E papelv Anti-Dumping Authotity and ors ("tne celpav case"),,g
the Federal Court was invited to consider the meaning of the term "exporter" under the Act and whether
the applicant, a Brazilian manufacturer, shourd be regarded as the exporter of the goods to Australia,
rather than a Japanese trading company that was lnvolved in the exponalons.

lmportantly, the Federal Court made clear in the Celpav case that ali tne crrcumstances of the relevant
transactions must be considered. The rore of the supprier must be properry characterised in order to
determine whether it is the exporter, or whether it "facilitates" the export of the manufacturer's products
such that the manufacturer is more relevanfly the exporter.

In the celpav case, the cou( at first instance found that cerpav's trader - the Japanese trading
company - coutd not be characterised as the exporter of the goods. This decision was atfirmed on
appeal to the Full Court. Finn J noted that:

ctrcumstances may exist where a supplier of goods so uses a manufacturer as its instrument in
tts supply of goads to an importer that the supplier can properly be characterised as theexpofter of those goods from the country of origin in question.

DSM submits that its rerationship with GSG in the case of GSG's exports of the goods to Austraria is
precisely the circumstance where the supplier is properly to be characlensed as the exporler. in the
manner and context as envisaged by Finn J in the Celpav case.

The evidence establishes that DSI\,4 was not involved in any way in the export of the goods by GSG to
Austraria That may appear to be a too-wide statement - in the context or DSN4S awareness that GSG
exported the subject goods to Austraria - but it is not rhe awareness was In tact the reason that Dsrvl
was not the exporter, because it was that awareness which [coNFTDENTTAL TEXT DELETED _ to
a'ow a reasonabre understanding, the dereted information describes the mrnimar position of DsM
and the maximum posltion of GsG relating to the Australian marketl. For GSG,S sales to Australia,
DSM ICONFTDENTIAL TEXT DELETED- to atow a reasonabrs undersranding, the dsreted

I19961 FCA 1399 (19 Aprit i996)
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information is a cheractorisation of DSM as instrumont of GSG so far as GSG's exports to Australia

concern6dl.

The supplier - GSG - absolutely and consistently used the manufacturer - DSM - as its instrument in its

supply of goods to the Australian importer.

The sales to GSG were at a factory acquittal levsl The sales activilies on DSNI'S part were nothing to

minimal. DSM was not involved In the pricing for the export sales by GSG This was not a case of GSG

carrying out an agency or distributorship arrangement on behalf ol DSM' as there were no such

arrangements.Thepricingpracticeadoptedunder|inesthatGsGwasmakingsa|estoAustraliaentire|y

in its own right. This is also evident from GSG'S behaviour its IooNFIDENTIAL TEXT DELETED - to

allow a reasonablo understanding, ths deletod information is a comparison ot GSG'S pricing and

risk conduct in relation to DsM-manufactured products, to its commercial position regarding other

mattersl in its sales of non-DSM producls.le

onaooea|totheFU||courtinthecelpavcase,ethemajoritynotedthejudicia|considerationg|vento

the meaning of the term "exporter" by the High Co$l tn Henty-Bainbridge-Hawket'2l where Owen J satd:

Another general submission was mada that neither the defendant nor the companies which he

directed and managed could be found ta have been the exponer of prohibited expotts.beca.use

whatevet goods *"r" in iit i,pottid were sold f o b Sydney to an overs??s bu.yer'^Th: s.e efs

obligations theretore ceasia in"n tne goods were placed on board the ship at the Pott of

Syiney and it was the overseas buyer who thereupon became the expofter ol them For the

purposes of this case it is sufficieni to say that if inthe caseof anf'ob contract with an

overseas buyer the u*, it.lii tn" goods sold on board a ship bound for foreign pafts and

engages wiih the shipowner to cany them to the overseas.buyet and the goods are carneo

overseas, the selter has, ii ,i iiii*, expofted the goods within the meaning of the Customs

Act.22

Joint submission ot DSM and GSG r€ plate steel expod to Australia dated 20 N'1ay 2013' page 7

seecompanhiavotorantimdeCe|u|oseEPapelvAnti-DfinpingAuthorityando|s(1996)141A1R297,at
pages 9 and 10.

{1963) 36 ALJR 354

i bld, at page 356
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In the Celpav case, the goods were shipped by the manulacturer Celpav from Brazil under CFR terms in

a sale arranged by a Japanese-based trader, Dai-Ei rhe trader on-sold the qoods to the Australian

importer.

To the contrary in the instant case, it was estab|shed, by the evidence, that DSM did not ship the goods
to Australia under the terms of some direction or arrangement by a trader. Instead, Dslvl sold the goods
to GSG, and csc then exported the goods from Korea to Austratia under IooNFIDENTIAL TEXT

DELETED - to allow a reasonable understanding, the deleted information describes the trading
term for GSG's exports, which makes GSG responsible to the extent of those tsrmsl.23 N,4oreover,

GSG purchased the goods before the point of shipment under [OoNFIDENTIAL TEXT DELETED - to
allow a reasonable understanding, the deleted information is the legal description of the trading
term between DSM and GSGI discussed above, arways within Korea, and arways before the port. DSrv
played no part in the actual exportation of the goods out of Korea, apart from knowing the urtimate
destination of the goods from the production order provided by GSG which stated the specification of
the goods and that destination, and from the shipping schedule provided by csc to DSlv so that the
goods could be made available to GSG,s canier.

Further, the Full court majority in the ceipav case noted that in the context of determining the ,,exporter'

and the related issue of "export price", it is important to keep in mind the fundamentar purDose of the
antr-dumping provisions of the Act. For both concepts, the key is "export", namery the prace of export
and the export pnce. The Court concludes that the point of consideratton ot the export price is at the
exporl ootntl

We agree that anti-dumping laws could be made to focus attention on the landed cost of thegoods in the country of import, rathet than the price received by the producer. rt seems thispossibirity was considered at one time. rn their work AntFDumping and Anti-subsidy Law, theEuropean communities, Beserer and wiliams recounted some nihar confusion in the GeneralAgreement on Tariffs and Trade (GATT). They said, pp BO_1:

" see companhia votorantim de,cerurose E paperv Anti-Dumping Aunonty and ars (996) 141 ALR 2g7Alter considering owen J s decision in Henty v Bainbridge-uari, tfi i^iirttv a the Full court considered thal thelact that celpav arranged for the ooods to be exported out of Brazil under d&F terms strengthened the case for thefinding that Celpav was the exoortlr

NON.CONFIDENTIAL
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The Group took the view that the word "expofted" in Article Vl provided the guide for

estabtishing the dumped price and this factor, together with the rcquirements to make

due atlowahce lor difterences aftecting price comparability' led it to conclude that the

essential aim was to compare the normal domestic price in the expofting country with

the price at which the merchandise left that country and not the pric.e at 
.which 

t was

imported. The Antl-DumDing code conltrms tns vtew D:/ snessntg utat ttle c^p(

should be the orice of ti-'e "broduct exoorted from one countrv tQ another'", and

Co^runity t"gi"tution clatifies the position even further by ptoviding that the expott

price shatt be the'price actuatly paid or payable for the product when sold for expotlto

the Community". [emphasis added]

ThepassagesqUotedabovewerereferredtobythecourtinreiectingthec|aimthatthepricepa|dby

the importer should be the prime consideralon in working out which party should be considered as the

exporter_inotherwords'thatthepartyse|lingtotheimporterwasnecessarilytheexporter'Thecourt

indicated that attention should be paid to the stags where "the 'product [is] exported from ane country to

another"'.UnliketheCelpavcase,wherethemanufacturerexportedthegoodsfromBrazilunderthe

directionotatraderbasedlnJapanWhothenon-so|dthegoodstoAustra||a'thereisnodoubtfromthe

factsdemonstratedbyDsMandGsGthattheon|yexportation|ntheinstantcaseisbetvveenGSGand

its importer. The party whrch negotiated, contracted with the importer and arranged tor the goods to be

shiooed from Korea was GSG, not DSM. The price of the product exported from Korea to Australla was

that of the price charged by GSG to its importer, not the price paid by GSG to DSM'

IntermsofpreviousadministratlVeprecedent'wewishtodrawattentiontooneolthefindingsarr]vedat

in the investigation concerning the alleged dumping of linear low density polyethylene from the USA and

Canada2.InthatcasethethenInvestigatingauthority'theAustra|iancUstomsandBorderProtection

Service ("Customs") found that the US trading company Entec Polymers LLC' rather than the US

manufacturer ol the goods' was the exporter of the goods' for the followlng reasons:

Entec negotiated the sale of the goads with the Australian mpofters:

Entec booked the containers required for expon;

Lntec packed the goads in the containers

Entec arranged for the physical transportation of the goods to the pott ot export:

Entec arranged the exporl clearance ol the goods:

,o Customs' exporter visit report in relation to Enlec Polymers LLC' - .
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Entec affanged for the goods to be shipped to the Australian pon of importation: and

Entec invoiced and received payment ftom the importerc for the goodsrs

DSIV1 notes that GSG'S practices in relation to the exports of the goods under consideration in the instant

case meet the considerations taken into account by Customs in its finding that Entec was the exporter of

the goods.26

8 Conclusion and request

The decisions to whlch this application refers are reviewable decisions under Section 269Z2A ot the Acr
Where references are made to the ADC and its recommendations, it is those recommendations which
were accepted by the Minister and form part of the reviewable decision that DSM seeks to have
reviewed.

DSIVI is an interested party in relation to the reviewable decision.

Dslvl's application is in the approved form and has otherwise been rodged as required by the Act

We submit that the DSM's application is a sutficient statement seiting out DSI\I's reasons for believing
that the reviewable declsions are not the correct or preferable decisions, and that there are reasonable
grounds for that belief for the purposes of acceptance ol its applicatlon for revrew.

This application contains confidential and commercially sensitive informatton. An additional non-
confidential version, containing sutticient detail to give other interested parties a clear and reasonable
understanding of the intormation is at Attachment D.

On behalf of DSM, we respectfulty request that the ADRP:

' undertake the review of the reviewabre decision as requested by this apprication under section
269ZZK of the Act: and

,. lbid. page j4
e The goods under consideration are not "packed" into containers. Because of their size and shape, they arestacked, lilted and carried, and not containerised.

NON-CONFIDENTIAL
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. recommend that the l\4inister revoke the reviewable decision and substitute a new decision to be

specified by the ADRP on the basis that DSM was not the exporter of the goods under

consideration that were manufactured by DSM and sold by GSG to Australia during the

investigation period.

Lodged for and on behalf of Dongkuk Steel Mill Co., Ltd

Daniel Moulis
Principal

Moulis Legal
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