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¢ Anti-Dumping Review Panel

Application for review of a
Ministerial decision

Customs Act 1901 s 269Z7E

This is the approved? form for applications made to the Anti-Dumping Review Panel
(ADRP) on or after 6 July 2021 for a review of a reviewable decision of the Minister
(or his or her Parliamentary Secretary).

Any interested party? may lodge an application to the ADRP for review of a
Ministerial decision.

All sections of the application form must be completed unless otherwise expressly
stated in this form.

Time
Applications must be made within 30 days after public notice of the reviewable
decision is first published.

Conferences

The ADRP may request that you or your representative attend a conference for the

purpose of obtaining further information in relation to your application or the review.

The conference may be requested any time after the ADRP receives the application
for review. Failure to attend this conference without reasonable excuse may lead to

your application being rejected. See the ADRP website for more information.

Further application information

You or your representative may be asked by the Member to provide further
information in relation to your answers provided to questions 9, 10, 11 and/or 12 of
this application form (s 269ZZ2G(1)). See the ADRP website for more information.

Withdrawal
You may withdraw your application at any time, by completing the withdrawal form
on the ADRP website.

Contact

If you have any questions about what is required in an application refer to the ADRP
website. You can also call the ADRP Secretariat on (02) 6276 1781 or email
adrp@industry.gov.au.

1 By the Senior Member of the Anti-Dumping Review Panel under section 269ZY Customs Act 1901.
2 As defined in section 269ZX Customs Act 1901.
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PART A: APPLICANT INFORMATION

1. Applicant’s details

Applicant’'s name:

Orrcon Manufacturing Pty Ltd

Address:

29 Morrow Road, O’SULLIVAN BEACH, SA, 5166

Type of entity (trade union, corporation, government etc.):
Corporation

2. Contact person for applicant

Full name:

Position:

Manager — Trade Measures
Email address:

Telephone number:

3. Set out the basis on which the applicant considers it is an interested party:

Pursuant to Section 269ZZC of the Customs Act 1901 (“the Act”)? Orrcon Manufacturing Pty Ltd (“Orrcon”) is
an Australian manufacturer of Precision pipe & tube, and was the applicant company in relation to
s.269TDA(2) that led to the making of the reviewable decision.

4. Is the applicant represented?
Yes [ No

If the application is being submitted by someone other than the applicant, please complete
the attached representative’s authority section at the end of this form.

*It is the applicant’s responsibility to notify the ADRP Secretariat if the nominated
representative changes or if the applicant become self-represented during a review.*

3 All legislative references in this application are to the Customs Act 1901, unless otherwise stated.
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PART B: REVIEWABLE DECISION TO WHICH THIS APPLICATION RELATES

5. Indicate the section(s) of the Customs Act 1901 the reviewable decision was

made under:
[ISubsection 269TG(1) or (2) — [ISubsection 269TL(1) — decision of the
decision of the Minister to publish a Minister not to publish duty notice

dumping duty notice
[ISubsection 269ZDB(1) — decision of the

L1Subsection 269TH(1) or (2) — Minister following a review of anti-dumping
decision of the Minister to publish a measures

third country dumping duty notice
[ISubsection 269ZDBH(1) — decision of the

X Subsection 269TJ(1) or (2) — Minister following an anti-circumvention
decision of the Minister to publish a enquiry

countervailing duty notice
[JSubsection 269ZHG(1) — decision of the

[ISubsection 269TK(1) or (2) Minister in relation to the continuation of anti-
decision of the Minister to publish a dumping measures

third country countervailing duty

notice

Please only select one box. If you intend to select more than one box to seek review of more
than one reviewable decision(s), a separate application must be completed.

6. Provide afull description of the goods which were the subject of the
reviewable decision:

The goods which were the subject of the reviewable decision are:

Certain electric resistance welded pipe and tube made of carbon steel, whether or not including alloys,
comprising circular, rectangular and square hollow sections in metallic coated and non-metallic coated
finishes. Metallic finish types for the goods include galvanised and aluminised. Non-metallic finishes include
hot-rolled and cold-rolled.

Sizes of the goods are, for circular products, those equal to or less than 21 millimetre (“mm”) in outside
diameter. Also included are air heater tubes to Australian Standard (AS) 2556, up to and including 101.6 mm
outside diameter. For rectangular and square products, those with a thickness of less than 1.6 mm (being a
perimeter up to and including 260 mm).

Included within the goods are end-configurations such as plain, square-faced and other (e.g. threaded,
swaged and shouldered).

The goods include all electric resistance welded pipe and tube made of steel meeting the above description of
the goods (and inclusions), including whether the pipe or tube meets a specific structural standard or is used
in structural applications.
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7. Provide the tariff classifications/statistical codes of the imported goods:

The goods are classified to the following tariff subheadings in Schedule 3 to the Customs Act 1995:

e 7306.30.00 (statistical code 30);

e 7306.50.00 (statistical code 45);

e 7306.61.00 (statistical codes 21); and
e 7306.69.00.10.

8. Anti-Dumping Notice details:

Anti-Dumping Notice (ADN) number:
2021/110

Date AND was published:
27 September 2021

*Attach a copy of the notice of the reviewable decision (as published on the
Anti-Dumping Commission’s website) to the application*

PART C: GROUNDS FOR THE APPLICATION

If this application contains confidential or commercially sensitive information, the applicant
must provide a non-confidential version of the application that contains sufficient detail to
give other interested parties a clear and reasonable understanding of the information being
put forward.

Confidential or commercially sensitive information must be highlighted in yellow, and the
document marked ‘CONFIDENTIAL’ (bold, capitals, red font) at the top of each page.
Non-confidential versions should be marked ‘NON-CONFIDENTIAL’ (bold, capitals, black
font) at the top of each page.

e Personal information contained in a non-confidential application will be published
unless otherwise redacted by the applicant/applicant’s representative.

For lengthy submissions, responses to this part may be provided in a separate document

attached to the application. Please check this box if you have done so: []

9. Set out the grounds on which the applicant believes that the reviewable
decision is not the correct or preferable decision:

The reviewable decision of the Minister set out in ADN 2021/110 is not the correct or preferable decision on
the following ground:

Ground:

The decision by the Minister to accept the Commissioner’s recommendation that the determination of a
Chinese exporter countervailable subsidy under Program 20 — Hot rolled steel provided by government at less
than fair market value (“Program 20”) using the Chinese domestic steel market as the prevailing market
benchmark was not the correct or preferable decision. The Minister did not have sufficient regard to the
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prevailing market conditions for Hot Rolled Coil (‘HRC”) steel in China, and did not consider that the extent
and degree of the Government of China’s (“GOC’s”) involvement in the Chinese HRC market significantly
distorted all Chinese HRC prices, not just the prices for HRC supplied by State Invested/State Owned
Enterprises.

10. Identify what, in the applicant’s opinion, the correct or preferable decision (or
decisions) ought to be, resulting from the grounds raised in response to
question 9:

The correct or preferable decision ought to be for the Commisioner to recommend, and the Minsiter accept,
the determination of a Program 20 countervailable subsidy using a non-Chinese HRC benchmark, and the
consequent assessment of above de-minimus subsidy margins under this program for cooperative and non-
cooperative Chinese exporters.

11. Set out how the grounds raised in question 9 support the making of the
proposed correct or preferable decision:

Elaboration of the grounds raised in question 9 can be found at Confidential Appendix B, attached.

12. Set out the reasons why the proposed decision provided in response to
guestion 10 is materially different from the reviewable decision:

Do not answer question 12 if this application is in relation to a reviewable decision made
under subsection 269TL(1) of the Customs Act 1901.

The correct or preferable decision would result in the Minister publishing ADN 2021/110 detaling that Program
20 was determined as a counterervailable subsidy program, and assigning revised above de-minimus subsidy
to margins to cooperative and non-coperative entities.

13. Please list all attachments provided in support of this application:

Appendix A: Copy of the notice of the reviewable decision.

Confidential Appendix B: Elaboration of the grounds raised in question 9.
Non-Confidential Attachment 1: Report 550 — Appendix A
Non-Confidential Attachment 2: Report 177 (HSS) — Part Il Excerpt
Non-Confidential Attachment 3: Report 419 (HSS) — Appendix D Excerpt

Non-Confidential Attachment 4: Report 529 (HSS) — Appendix B Excerpt

PART D: DECLARATION

The applicant/the applicant’s authorised representative [delete inapplicable] declares that:
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e The applicant understands that the Panel may hold conferences in relation to this
application, either before or during the conduct of a review. The applicant
understands that if the Panel decides to hold a conference before it gives public
notice of its intention to conduct a review, and the applicant (or the applicant’s
representative) does not attend the conference without reasonable excuse, this
application may be rejected; and

e The information and documents provided in this application are true and correct. The
applicant understands that providing false or misleading information or documents to
the ADRP is an offence under the Customs Act 1901 and Criminal Code Act 1995.

Signature:

Name: I

Position: Manager — Trade Measures
Organisation: Orrcon Manufacturing Pty Ltd

Date: 2711072021
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PART E: AUTHORISED REPRESENTATIVE

This section must only be completed if you answered yes to question 4.

Provide details of the applicant’s authorised representative:

Full name of representative:

Organisation:

Address:

Email address:

Telephone number:

Representative’s authority to act

*A separate letter of authority may be attached in lieu of the applicant signing this
section*

The person named above is authorised to act as the applicant’s representative in relation to
this application and any review that may be conducted as a result of this application.

Signature:
(Applicant’s authorised officer)
Name:

Position:
Organisation:

Date: / /
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Australian Government An t | - D um pl ] g
£ Department of Industry, Science, Commission

Energy and Resources

Customs Act 1901 — Part XVB

Precision pipe and tube steel

Exported to Australia from the People’s Republic of China and
the Socialist Republic of Vietnam

Findings in Relation to a Subsidisation Investigation
Public notice under section 269TJ(1) and (2) of the Customs Act 1901
Anti-Dumping Notice (ADN) No. 2021/110

The Commissioner of the Anti-Dumping Commission (the Commissioner) has completed
the investigation into the alleged subsidisation of precision pipe and tube steel exported to
Australia from the People’s Republic of China (China) and the Socialist Republic of
Vietnam (Vietnam).

Precision pipe and tube steel, the subject of the investigation (the goods) is described as
follows:

Certain electric resistance welded pipe and tube made of carbon steel, whether or
not including alloys, comprising circular, rectangular and square hollow sections in
metallic coated and non-metallic coated finishes. Metallic finish types for the goods
include galvanised and aluminised. Non-metallic finishes include hot-rolled and cold-
rolled.

Sizes of the goods are, for circular products, those equal to or less than 21
millimetres (“mm”) in outside diameter. Also included are air heater tubes to
Australian Standard (AS) 2556, up to and including 101.6 mm outside diameter. For
rectangular and square products, those with a nominal thickness of less than

1.6 mm (being a perimeter up to and including 260 mm).

Included within the goods are end-configurations such as plain, square-faced and
other (e.g. threaded, swaged and shouldered).

The goods include all electric resistance welded pipe and tube made of steel meeting
the above description of the goods (and inclusions), including whether the pipe or
tube meets a specific structural standard or is used in structural applications.

Oval and other shaped hollow sections which are not circular, rectangular or square,
are excluded from the goods.

1 All legislative references are to the Customs Act 1901 (the Act), unless otherwise specified.



The goods are generally, but not exclusively, classified to the following tariff classifications
in Schedule 3 of the Customs Tariff Act 1995:

Tariff Subheading | Statistical Code | Description

7306 OTHER TUBES, PIPES AND HOLLOW PROFILES (FOR EXAMPLE, OPEN SEAM
OR WELDED, RIVETED OR SIMILARLY CLOSED), OF IRON OR STEEL:

7306.30.00 Other, welded, of circular cross-section, of iron or non-alloy steel:
30 Not exceeding 21 mm external diameter
7306.50.00
45 Other, welded, of circular cross-section, of other alloy steel
7306.6 Other, welded, of non-circular cross-section
7306.61.00 Of square or rectangular cross-section, of iron or non-alloy steel, not exceeding

279.4 mm perimeter:

21 Wall thickness not exceeding 2 mm

Table 1 Summary of tariff subheadings

These tariff classifications and statistical codes may include goods that are both subject
and not subject to this investigation. The listing of these tariff classifications and statistical
codes are for convenience or reference only and do not form part of the goods description.

The Commissioner reported his findings and recommendations to me in

Anti-Dumping Commission Report No. 550 (REP 550). In REP 550, the Commissioner
sets out the investigation findings and recommends the publication of a countervailing duty
notice in respect of the goods. | have considered REP 550 and accepted the
Commissioner’s recommendations and reasons, including all material findings of fact and
law on which the recommendations were based and particulars of the evidence relied on
to support the findings. The report is available at: www.adcommission.gov.au

On 11 August 2021, the Commissioner terminated the subsidy investigation into the goods
exported from Vietnam.? Termination Report No. 550 (TER 550) sets out the reasons for
this termination. This report is also available at: www.adcommission.gov.au

On 27 August 2021, the Commissioner terminated the subsidy investigation into the goods
exported from China by Dalian Steelforce Hi-Tech Co., Ltd and Yantai Aoxin International
Trade Co., Ltd. REP 550 sets out the reasons for these terminations.

Particulars of the subsidy programs and level of subsidisation established are set out in
Table 2.

Countervailable subsidy . o, (16
Country Exporter program* Subsidy Margin (%)
. . . 550-2, 1, 2, 5-8, 10, 14-19, 21, 29, o
China Non-cooperative entities 32, 35-30, 41, 42, 44, 45, 48-52 42.7%

Table 2 Summary of countervailable subsidies and subsidy margins

* The names and details of each of the above countervailable subsidy programs are
contained within REP 550.

2 ADN No. 2021/100.


http://www.adcommission.gov.au/

I, ANGUS TAYLOR, the Acting Minister for Industry, Science and Technology have
considered and accepted the Commissioner’s recommendations in REP 550. | have
considered the reasons for the recommendations, the material findings of fact on which the
recommendations are based, and the evidence relied on to support those findings in

REP 550.

| am satisfied, as to the goods that have been exported to Australia, that countervailable
subsidies have been received in respect of the goods. Consequently, | am satisfied that
material injury to the Australian industry producing like goods might have been caused, if
security had not been taken. Therefore, under section 269TJ(1) of the Customs Act 1901
(the Act), | DECLARE that section 10 of the Customs Tariff (Anti-Dumping) Act 1975

(the Dumping Duty Act) applies to:

(i) the goods, and

(i) like goods that were exported to Australia from China and entered for home
consumption on, or after, 2 June 2021.3

| am also satisfied that a countervailable subsidy has been received in respect of the
goods that have already been exported to Australia, and that a countervailable subsidy
may be received in respect of like goods that may be exported to Australia in the future.
Consequently, | am satisfied that material injury to the Australian industry producing like
goods has been caused or is being caused. Therefore, under section 269TJ(2) of the Act,
| DECLARE that section 10 of the Dumping Duty Act applies to like goods that are
exported to Australia after the date of publication of this notice.

This declaration applies in relation to all exports of the goods and like goods from China,
excluding exports by Dalian Steelforce Hi-Tech Co., Ltd and Yantai Aoxin International
Trade Co., Ltd.

The considerations relevant to my determination of material injury to the Australian
industry caused by subsidisation are the economic indicators of the Australian industry set
out below:

reduced sales volume

price depression

price suppression

reduced profit

reduced profitability

reduced revenue

reduced employment numbers
reduced return on investment, and
reduced inventory turnover.

3 The Commonwealth took securities following the Commissioner’s Preliminary Affirmative Determination
published on 1 June 2021. Section 45 and section 269TN(2) of the Act enable securities to be taken for
goods entered for home consumption prior to the publication of this notice.



| have also had regard for the size of the subsidy margins, the volumes and prices of
exports from China, the importance of price in the industry, and evidence of import prices
impacting upon pricing negotiations in the market.

In making my determination, | have considered whether any injury to the Australian
industry is being caused or threatened by a factor other than the exportation of subsidised
goods, and have not attributed injury caused by other factors to the exportation of those
subsidised goods.

Interested parties may seek a review of this decision by lodging an application with the
Anti-Dumping Review Panel. This can be done in accordance with the requirements in
Division 9 of Part XVB of the Act, within 30 days of the publication of this notice.

Particulars of the non-injurious prices of the goods (as ascertained in the confidential
tables to this notice) will not be published, as they may reveal confidential information.

Clarification about how measures and securities are applied to ‘goods on the water’ is
available in ACDN 2012/34, published at: www.adcommission.gov.au

REP 550 and other documents included in the public record may be examined at the
Commission office by contacting the case manager on the details provided below.
Alternatively, the public record is available at: www.adcommission.gov.au

Enquiries about this notice may be directed to the case manager on telephone number
+61 3 8539 2527 or by email at: investigations3@adcommission.gov.au

Dated this twenty-seventh day of September, 2021

Aﬂaﬂb'ﬁgff

ANGUS TAYLOR
Acting Minister for Industry, Science and Technology


http://www.adcommission.gov.au/
http://www.adcommission.gov.au/
mailto:investigations3@adcommission.gov.au

NON-CONFIDENTIAL
Application for Review ADN No. 2021/110

APPENDIX B
Elaboration of the grounds raised in question 10

l Introduction

On 16 March 2020, Orrcon Manufacturing Pty Ltd (“Orrcon”) lodged an application with the Commissioner in
accordance with subsection 269TB(1) of the Customs Act 1901 (“the Act’) seeking the publication of a dumping
duty notice in respect of Precision Pipe and Tube (hereafter referred to as “the goods”) exported to Australia from
China, Korea, Taiwan and Vietnam, and a countervailing notice in respect of the goods exported from China and
Vietnam.

Having considered the application, the Commissioner decided not to reject the application and initiated
Investigation 550 on 31 March 2020. Public notification of the initiation was also made on 31 March 2020 (refer
ADN No. 2020/030).

Consideration Report No. 550 confirmed that, in respect of the investigation:

- the period for the purpose of assessing dumping and subsidisation was 1 January 2019 to 31 December
2019; and

- the injury analysis period for the purpose of determining whether material injury to the Australian industry
had been caused by exports of dumped and subsidised goods was from 1 January 2016.

The Statement of Essential Facts (“SEF 550”) was published on 1 June 2020, detailing the Commission’s
preliminary findings and conclusions. On 16 July 2021, the Commission published ADN 2021/094" advising of the
fifth extension of time to issue the Final Report. The Final Report was due to be furnished to the Minister on or
before 27 August 2021.

On 1 June 2021, the Commission imposed a Preliminary Affirmative Determination (PAD 550) via ADN 2021/074
against certain exporters for the rates specified in the Notice.2 Securities became payable on or after 2 June 2021.

Following SEF 550 and PAD 550, the Commission published two Termination Notices:

- ADN 2021/100, dated 10 August 20213 (accompanied by Termination Report 550¢); and
- ADN 2021/111, dated 27 August 20215.

On 27 September 2021, the Commission published the Final Report (“Report 550”), accompanied by ADN
2021/109 (findings in relation to a Dumping investigation) and ADN 2021/110 (findings in relation to a Subsidisation
investigation).

As outlined in this application, Orrcon requests that the Anti-Dumping Review Panel (‘ADRP”) review the Minister's
subsidisation decision relating to ADN 2021/110. Orrcon has detailed its grounds for review of the Minister's
decision below.

T EPR Folio No. 66.
2 ADN 2021/074

3 EPR Folio No. 68.
4 EPR Folio No. 67
5 EPR Folio No. 69.

APPENDIX B - ELABORATION OF GROUNDS



NON-CONFIDENTIAL
Application for Review ADN No. 2021/110

. Ground:

The decision by the Minister to accept the Commissioner’s recommendation that the determination of a
Chinese exporter countervailable subsidy under Program 20 - Hot rolled steel provided by government at
less than fair market value using the Chinese domestic steel market as the prevailing market benchmark
was not the correct or preferable decision. The Minister did not have sufficient regard to the prevailing
market conditions for Hot Rolled Coil (“HRC”) steel in China, and did not consider that the extent and
degree of the Government of China’s involvement in the Chinese HRC market significantly distorted all
Chinese HRC prices, not just the prices for HRC supplied by State Invested/State Owned Enterprises.

A. Introduction
B. Relevant Information — Investigation 553 (Painted Steel Strapping) — Reliance Flawed

C. Relevant Information — Review 529 (Hollow Structural Sections) and Trade Remedy Precedent — Correct
Considerations

A. Introduction

In Report 550, the Commissioner assessed whether HRC® had been provided by the Government of China (‘GOC”)
to Chinese exporters of the goods at less than fair market value under Program 20 during the investigation period.”
In determining whether a benefit had been provided, the Commissioner held that:

In determining whether there has been a benefit provided under this program, the amount of benefit
received where there has been a provision of goods or services by the government has been determined
as the difference between:

o the price paid by enterprises for the government provided goods or service, and
e adequate remuneration for the product or service in relation to prevailing market conditions.

The Commission considers that the prevailing market conditions for HRC (and other coil types such as
CRC and pre-galvanised coil derived from HRC) is the Chinese domestic market for HRC, notwithstanding
that the Commission has found that there is a market situation in respect of HRC within the domestic
Chinese market.t

To determine the adequacy of remuneration, the Commission compared Chinese HRC purchase price data by
private companies (this being, according to the Commission, the benchmark for adequate remuneration under
prevailing market conditions) against purchases from State Owned Enterprises (‘SOE’s”). For the cooperating
exporter Dalian Steelforce Hi-Tech Co., Ltd (“Dalian”), the Commission found that HRC prices offered to it by
Chinese SOE’s were higher than prices offered by private Chinese companies, and therefore no countervailable
benefit was conferred. For non-cooperative exporters, the Commission applied the same methodology as that of
Dalian, and similarly found no benefit.

Orrcon respectfully disputes the Commission’s reference to the in-country Chinese, and supposedly private, HRC
price as the benchmark in the subsidy assessment. Orrcon will evidence below that the correct and preferable
decision was for the Commissioner to recommend, and the Minister to accept, that the Program 20 benchmark
against which SOE prices were compared ought to have been an external non-Chinese benchmark.

6 In this context HRC refers to either bare, cold-rolled, coated, or galvanised, and is the major raw material input for Precision pipe & tube.
7 The investigation period for Investigation 550 was calendar year 2019 (“CY2019").
8 Report 550, p. 148.
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NON-CONFIDENTIAL
Application for Review ADN No. 2021/110

B. Relevant Information - Investigation 553 (Painted Steel Strapping) — Reliance Flawed

Report 550

Section 269TACC of the Act® governs the assessment of whether a financial contribution, or income, or price
support, confers a benefit. Section 269TACC(3) provides that:

(3) In determining whether a financial contribution confers a benefit, the Minister must have regard
to the following guidelines:

(d) the provision of goods or services by a government or body referred to in subsection
(2) does not confer a benefit unless the goods or services are provided for less than
adequate remuneration.

269TACC(4) then relevantly provides:

(4) For the purposes of paragraphs (3)(d) and (e), the adequacy of remuneration in relation to the
goods or services is to be determined having regard to prevailing market conditions for like
goods or services in the country where those goods or services are provided or
purchased. (emphasis added).

In Report 550, the Commission: 0

...considers that the prevailing market conditions for HRC is the Chinese domestic market for HRC,
notwithstanding that the Commission has found that there is a particular market situation in respect of
HRC within the domestic Chinese market.

In the Commission’s examination of the conditions of competition in the Chinese steel market for the HRC raw
material, and in its consideration and reliance on all relevant information before it in making the above Chinese
prevailing market conclusions, it elected to place sole reliance on Investigation 553 — Painted Steel Strapping.
Investigation 553's inquiry period covered the twelve months ending March 2020 (an overlap of nine months with
Precision pipe & tube), and its Statement of Essential Facts (“SEF 553”) was published on 23 April, 2021. The
Commission’s reliance was such that:!!

Due to the similarities in the particular market situation allegations and the raw material inputs in the 2
cases, the Commission has had regard to the response by the GOC in Investigation 553 in its
consideration of this investigation, pursuant to section 269TDAA(2)(b).

While the Commission has found that a particular market situation in respect of the Chinese market for
[Precision] like goods, the Commission is satisfied, based on the findings of Investigation 553, that there
is a large volume of participants who engage in commercial negotiations in the sale and purchase of HRC,
which is indicative of competition, albeit impacted by government distortions.

Orrcon asserts that commercial negotiations for the sale and purchase of HRC in the Chinese market does not
occur by virtue of the Particular Market Situation (“PMS”). In other words, because of the PMS, there are no
prevailing commercial/private market conditions in China for HRC to which a benchmark can be accurately

9 All legislative references are to the Customs Act 1901, unless otherwise stated.
10 Report 550, p. 84.
" Report 550, p. 50-51.
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NON-CONFIDENTIAL
Application for Review ADN No. 2021/110

established. This is supported by a lengthy body of Australian trade remedy precedent, specific to steel pipe &
tube (and related steel products), which is discussed further below.

For the moment, Orrcon submits that the Commission’s above finding contradicts its PMS findings elsewhere in
Report 550.

Appendix A to Report 5502 detailed the Commission’s lengthy assessment of whether a Chinese PMS existed for
the goods during the investigation period. The Commission assessed:

- GOC policies affecting the steel industry;

- Initiatives influencing Chinese steel markets;

- Industry planning guidelines and directives;

- Role and operation of SOE’s;

- The role of the GOC in private firms;

- Direct and indirect financial support;

- Taxation arrangements;

- Competition in Chinese steel markets;

- The GOC'’s influence on the Chinese market for the goods; and
- Comparison of raw material prices.

The Commission concluded, considering a detailed assessment of the above, that a PMS for the goods existed on
the domestic market in China.'

Relevant to Orrcon’s HRC Program 20 benchmark objection, Report 550 identified that the GOC’s exertion of
significant influence over the Chinese steel market had an obvious and quantifiable effect on the comparability of
steel (i.e. HRC) raw material prices vis-a-vis competitive markets:'4

...the Commission considers that normal competitive market conditions prevail in the Korean and
Taiwanese domestic markets for steel coil and that purchases of steel coil in these markets are not
influenced by prices in China. The Commission therefore considers that steel coil purchases in these
markets are suitable for comparison with steel coil purchases in China to quantify the effect of GOC
influence on Chinese steel coil prices during the investigation period. (emphasis added).

leading the Commission to conclude that:

...Chinese exporters clearly benefit from lower prices for raw materials compared to producers, because
of a market situation affecting steel prices in the country.

The Commission considers that the difference between prices represents the degree to which GOC
influence has distorted steel coil prices in the Chinese domestic market.

Orrcon had earlier provided relevant information in support of an affirmative China PMS finding. In Orrcon’s August
2020 public file submission,' multiple steel feed price comparisons were made which highlighted material
differences and demonstrated that Chinese prices are artificially low. These were:

i.  a [commercial-in-confidence data source] price comparison of Chinese HRC, CRC (as the key and
substantially cost-proportional input into the manufacture of the subject goods), and Hot Dipped Zinc
Coated (galvanised) steel (‘HDG") with prices in other comparable domestic markets. On an $AU/tonne

12 Non-Confidential Attachment 1. Report 550, Appendix A: Assessment of Particular Market Situation — China.
13 Report 550, p. 45.

14 Report 550, p. 142.

'5 Final Report, p. 145.

16 EPR Folio No. 39.
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NON-CONFIDENTIAL
Application for Review ADN No. 2021/110

basis, Orrcon demonstrated that Chinese domestic prices were consistently (and materially, in the case
of HRC by up to [XX]%) lower than the comparable markets of South Korea, Taiwan, and Japan:

Confidential Charts 1-3: Home Market Price Analysis; HRC / CRC / HDG

ii.  acomparison of [commercial-in-confidence data source] prices from the above comparable markets with
other Chinese benchmarks from [commercial-in-confidence data source]. This yielded a similar result to
the above. The price types quoted were as follows, and were represented in Tables 4-6 of the submission
(the yellow line depicting the Chinese price in all instances):

a. [commercial-in-confidence data source];
b. [commercial-in-confidence data source]; and
c. [commercial-in-confidence data source).

Confidential Chart 4: China [confidential data source] HRC v’s [confidential data source] Asia HRC
Confidential Chart 5: China [confidential data source] CRC v’s [confidential data source] Asia CRC
Confidential Chart 6: China [confidential data source] HDG v’s [confidential data source] Asia HDG
For each of the Chinese index prices, a systematic and material difference existed between in-China, and
the higher comparable market prices.

iii.  along-term [commercial-in-confidence data source] global HRC and CRC price comparison (China
being the red line):

Confidential Chart 7: World Steel Price Index: Hot Rolled Band

Confidential Chart 8: World Steel Price Index: Cold Rolled Coil

China’'s domestic prices are consistently the lowest of the chartered prices. All charts above supported the
conclusion that steel feed prices of a hot-rolled base in China are suppressed due to the influence of the GOC's
policies, and the consequent price impact this has in a sector predominately comprised of SOE participants. This
was confirmed by the Commission in Report 550, yet the overwhelming evidence that Chinese HRC prices are not
market-based has not dissuaded the Commission from concluding that there exists a sub-set of trade in HRC
goods in China that makes it suitable for a market-based comparison in determining a countervailable benefit under
Program 20.

The acceptance of Chinese domestic HRC/CRC prices was not the correct or preferable decision for the
Commission to make, or the Minister to accept.

Investigation 553

Report 550’s only basis for establishing that ....there is a large volume of participants who engage in commercial
negotiations in the sale and purchase of HRC, which is indicative of competition, albeit impacted by government

APPENDIX B - ELABORATION OF GROUNDS



NON-CONFIDENTIAL
Application for Review ADN No. 2021/110

distortions'” was the Commission’s preliminary conclusions in SEF 553.18 In the absence of any other economic
rationale in Report 550, SEF 553 therefore needs to be considered by the Panel Member in assessing what ought
to have been the correct and preferable Ministerial decision.

SEF 553 examined the Chinese conditions of competition for the raw material HRC used in the manufacture of
painted steel strapping. It preliminarily determined:®

The GOC submitted that Chinese producers of the goods used raw materials sourced from both local and
foreign suppliers. However, from the data provided to the Commission during verification, the major raw
material used in the production of the goods in China is CRC, purchased from Chinese suppliers.

The GOC submitted prices for HRC (and accordingly CRC) are unregulated. Prices are set in the market
through commercial transactions between buyers and sellers and result in competitive prices.

While the Commission has found a particular market situation in respect of the Chinese market for the
goods, as set out in chapter 6.3.5, the Commission is satisfied that, like the market for painted steel
strapping, there is a large volume of participants who engage in commercial negotiations in the sale and
purchase of HRC and CRC, which is indicative of competition, albeit impacted by government distortions.

Based on the information available to the Commission, the Commission agrees with the GOC that the
Chinese domestic market for CRC and HRC is competitive. However, the Commission disagrees that
prices are not “artificially low” and is satisfied the evidence from the verification of the cooperative
exporter’'s raw material costs and MEPS data indicates Chinese manufacturers have access to cheaper
raw material inputs. The Commission considers the Chinese domestic market conditions lead to lower
prices for HRC and CRC due to the distortions in the Chinese market.

These statements are critical, as they are the Commission’s only indication of its fundamental change of view of
the HRC market in China. In SEF 553, the Commission does not provide any other detailed economic analysis to
rationalise this. Orrcon submits that the Commission’s conclusions in SEF 553 were unsatisfactory and
inconsistent with earlier findings concerning HRC on the Chinese domestic market, and therefore relevantly, that
the Commission’s reliance on this in establishing the Program 20 benchmark for Investigation 550, and the
Minister's consequent acceptance of this, was also unsatisfactory.

Whilst SEF 553 provides the less-than-detailed conclusions above (to which a significant finding is then drawn for
the Program 20 benchmark), Report 550 provides even less support for the same significant conclusion, and simply
references the Painted Steel Strapping inquiry (i.e. SEF 553). The lack of detail (and single-source precedent
reliance) was inadequate for the intended purpose and is in conflict with earlier steel industry findings.

It was incumbent on the Commission to consider all relevant information before it in Investigation 550. The
Commission clearly considered SEF 553 as one such (and the only) source. With no cooperative engagement
provided by the GOC in Investigation 550, the Commission ought to have also examined the lengthy body of
Chinese Program 20 (and related) trade remedies precedent it itself has made in earlier investigations. In doing
so, the Commission would have then had sufficientl regard to the prevailing market conditions in China (in
accordance with s269TACC(4)), and would have then correctly and preferably determined that the basis for the
Program 20 HRC benchmark must lie outside the Chinese market (i.e. the use of Korean and Taiwanese domestic
markets as precedent in past steel industry cases involving China).

7 Report 550, p. 51.
'8 The Final recommendation for Investigation 553 is currently due no later than 26 October 2021.
19 SEF 553, p. 38-39.
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C. Relevant Information — Review 529 and Trade Remedy Precedent - Correct Considerations

Orrcon emphasises that the position on the use of a non-Chinese HRC benchmark in calculating a Program 20
Less than Fair Market Value/Less Than Adequate Remuneration (‘LTAR”) benefit for steel pipe & tube has been
officially affirmed time again by the decision-making hierarchy of the Australian anti-dumping system.
Specifically, precedent is established for Hollow Structural Sections (“HSS”) in this regard (steel pipe & tube,
whether HSS or Precision, are both made from substrate HRC). The following table therefore provides a useful
summary of relevant key precedent, from earliest to most recent:

Inquiry | Goods Inquiry PMS | LTAR | Non-Chinese | Benchmark
No. Period Benchmark
177 Hollow Structural Sections Jul. 2010 - v v v Verified HRC costs of
(investigation)20 Jun. 2011 cooperating exporters from
Korea, Malaysia, and Taiwan.
379 Hollow Structural Sections Jul. 2015 - v v v Verified HRC costs of
(continuation) Jun. 2016 cooperating exporters from
Korea, Malaysia, and Taiwan.
419 Hollow Structural Sections Jul. 2016 - v v v Verified HRC costs of
(variable factors review) Jun. 2017 cooperating exporters from Korea
and Taiwan.
529 Hollow Structural Sections Oct. 2018 - v v v Verified HRC costs of
(variable factors review) Sep. 2019 cooperating exporters from

Non-Confidential Table 1: Relevant Precedent Findings

In all instances above, a China PMS was found, HRC was provided by public bodies at LTAR, and the Commission
had regard to the prevailing market conditions in China in accordance with the Act. The benchmark prices used
for HRC were external selling prices to the Chinese market.

In the more recent variable factors review 419 (‘Review 419”) tabled above, the Commission:?’

...considers that, absent distortions in the Chinese HRC market, that market would be the most relevant
market in which to assess the adequacy of remuneration. In that case the Commission would assess
adequacy of remuneration for HRC by comparing prices paid by HSS producers for HRC supplied by
SIEs with a benchmark using Chinese HRC prices.

However, the Commission has had regard to prevailing market conditions for HRC in China and considers
that the extent and degree of GOC involvement in the Chinese HRC market has significantly
distorted all Chinese HRC prices, not just the prices for HRC supplied by SIEs. The Commission
considers therefore that any benchmark that uses Chinese HRC prices would be an unreliable comparator
in assessing adequacy of remuneration under s269TACC(3)(d).

The Commission considers that the distortions in the Chinese HRC market are such that an external
benchmark for HRC prices must be used in assessing the adequacy of remuneration. The
Commission considers that the benchmark of verified actual HRC costs for HSS exporters within the
region for which it has reliable, contemporary, verified information (namely from Korea and Taiwan) is
suitable for determining the adequacy of remuneration having regard to the prevailing market conditions
in the Chinese HRC market. (emphasis added).

In its assessment of the relevant information before it in Investigation 550, the Commission should have considered
that Review 419 determined that all Chinese HRC prices were unreliable for the Program 20 benchmark. The
recency of this decision (as only 18 months prior to Investigation 550) should have also been a key consideration

20 Report 177 (refer Non-Confidential Attachment 2).
21 Report 419, p. 87 (refer Non-Confidential Attachment 3).
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— the Chinese HRC steel industry has not transformed to such an extent over this intervening period to permit a
completely in-country non-price-distorted benchmark assessment.

Of even more and key relevance to the Commission should have been the findings in HSS variable factors review
529 (“Review 529”). Review 529's investigation period overlapped Investigation 550 by a nine-month period.
During this 9- month period, the Commission was assessing on two fronts whether the same HRC prices from the
same country for conversion into similar pipe & tube steel products could be reliably used for the Program 20
benchmark. Review 529 concluded:2
The Commission considers that the GOC, as a shareholder in a steel mill, has direct influence over the
operations of that mill. As steel mills in China, regardless of ownership, are already subject to the
directives, plans and guidelines of the central government, the Commission considers that the role of the
GOC as shareholder serves to strengthen compliance with, and serve the direction of, the central
government.

In the absence of relevant information held but not provided by the GOC and in light of all available
information, the Commission concludes that Chinese steel mills, whether wholly or partially owned by the
GOC, possess, exercise and are vested with governmental authority and are therefore public bodies.

For the purposes of determining whether Program 20 conferred a benefit to Tianjin Ruitong and Tianjin
Youfa, the Commission has found that

o in relation to the goods exported to Australia from China, HRC was provided for LTAR (section
269TACC(3)(d)); and

o the benchmark of verified actual HRC costs for HSS exporters from Korea, Taiwan and
Thailand was suitable for determining the adequacy of remuneration having regard to the
prevailing market conditions in the Chinese HRC market (section 269TACC(4)). (emphasis
added).

In Review 529, the Commission correctly referenced verified HRC costs for subject goods exporters from Korea,
Taiwan, and Thailand due to the GOC'’s ongoing across-the-board influence and impact on Chinese HRC prices.
Yet at the same time for almost the same time period (and again, for the same HRC, for the same end-use, and
for the same Australian export market) Report 550 incorrectly concluded that a sub-set of supposedly private HRC
prices were available in the Chinese market as a suitable benchmark.

A third and fourth point of relevant information for the Commission were the variable factor reviews conducted for
the fiscal year 2019 period for zinc coated (galvanised) steel (“Review 521”) and aluminium zinc coated steel
(‘Review 522”) where Chinese HRC at LTAR was assessed.?® In both reviews, the Commission concluded that
HRC purchases in Korea, Taiwan and Vietnam could be utilised to quantify the effect of the GOC'’s influence on
Chinese HRC prices, and that certain Chinese exporters were in receipt of a countervailable HRC at LTAR
subsidy.

The concurrent inquiry periods for Investigation 550, and Review'’s 529, 522 and 521 can be expressed as follows:

22 Report 529, p. 154 (refer Non-Confidential Attachment 4).

23 |n these reviews, the LTAR program was titled ‘Program 1 — Hot rolled steel provided by government at fair market value’ in accordance
with the program nomenclature established in original trade remedies investigation No. 193.

2 Report 521/522, p. 117.
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Inquiry
Review 521
Review 522
Review 529
Inv. 550

Inquiry Periods
Jul.18  Aug.18 Sep.18 Oct18 Nov.18 Dec.18 Jan.19 Feb.19 Mar.19  Apr.19 May.19 Jun.19  Jul.19  Aug.19 Sep.19  Oct 19

Nov.19  Dec. 19

Non-Confidential Table 2: Concurrent Inquiry Periods

For the 6-month period January — June 2019, the Commission was considering/investigating four instances of
Chinese HRC at LTAR and the appropriate benchmark to use. In three of these four, the Commission rightly
concluded to use an external non-Chinese benchmark in calculating the subsidy. The Commission’s benchmark
approach in Investigation 550, in contrast, did not and was clearly an outlier.

The precedent established by the Commission against Report 550’s Program 20 benchmark conclusions in this
regard is stark and overwhelming. Whilst it is acknowledged that the level of GOC engagement and cooperation
in trade remedy inquiries will be a consideration for the Commission in terms of the relevant information before it,2
reliance on one cooperative GOC response, indirectly via a separate trade remedies inquiry (i.e. the SEF 553
findings), does in no way detract from the substantial body of evidence confirming the ongoing existence of a PMS
in China for HRC, and the consequent implication of there being no reliable Chinese HRC market prices for
assessing HRC less than fair market value countervailing.

Therefore, the correct and preferable decision in Report 550 was for the Commissioner to recommend, and the
Minister accept, the calculation of countervailable subsidy margins for cooperative and uncooperative Chinese
exporters under Program 20 using an external HRC benchmark from available HRC domestic prices in Korea, and
Taiwan (and potentially Thailand).

25 The GOC cooperated in Investigation 553, but did not do so in Review 419, or Review 529.
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APPENDIX A ASSESSMENT OF PARTICULAR MARKET
SITUATION — CHINA

This appendix sets out the Commission’s assessment of whether a particular market
situation existed in the Chinese market for the goods during the investigation period.'33

A1l The GOC role in the Chinese steel market

A1.1 Overview

The Chinese economy in general has undergone significant economic structural reforms
to transition towards greater liberalisation of trade and foreign direct investment inflows
and outflows. However, the role of government at all levels in the Chinese economy,
controlling trade and foreign direct investment liberalisation for social and economic
purposes, has created a hybrid system in China where decisions of the market are
heavily influenced by government, as opposed to conditions of competition. Simply put,
Chinese firms selling and purchasing in China’s steel markets set prices and make
purchasing decisions that are influenced by the directives and policies of the GOC,
competition with SOEs that reflect the economic, social and fiscal goals of the GOC, as
well as private firm competition on price, product and market share.

A1.2 GOC policies affecting the steel industry

The Chinese steel industry is of significant importance to China’s national, economic and
social security. Growth in this industry has been dependent on structured investment in,
and funding of, fixed assets in SOE steel mills, steel production output for massive
infrastructure and urbanisation projects supported by the GOC and export oriented trade.

A1.3 Initiatives influencing Chinese steel markets

In order to achieve such significant steel manufacturing output to achieve supply-side
economic growth and reform, the GOC manages an array of subsidy programs, soft
lending and credit facilities, preferential loans, land grants and capacity controls to drive
domestic output and consumption of steel. In recent years, China’s steel industry has
played an important role in its economic structural reform and as such, changes in
response to global issues and concerns are slow and incremental. The Commission
understands that the GOC prefers incremental reform, so as not to induce “shock”
changes and sudden reforms in its steel industry, which has the potential to risk the
livelihoods of directly employed workers and workers employed in related industries.

Specific initiatives, implemented to address imbalances in the Chinese steel market
broadly, include the Central Government’s supply-side reform initiatives, Advice on
Addressing Excessive Capacity and Relieving Hardship for the Steel industry (GOC
Advice) and The Opinions of the State Council on Reducing Overcapacity in the Iron and
Steel Industry (GOC Opinions).

133 The Commission’s assessment of proper comparison is set out in respect of each exporter in 6.4.
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The GOC Advice proposed that SOEs reduce their capacity by 100 to 150 million tonnes
by 2020, via the banning of new capacity building and elimination of what are colloquially
known as “zombie mills”.’3* The Central Government had also pledged a RMB 100 billion
fund for employee compensation, social security payments and plant closure incentives in
the coal and steel sectors."3%

The GOC Opinions forbid the registration of new production capacity in any form and
requires that any production that does not meet environmental, energy consumption,
quality, safety or technical standards be taken offline.36

The Commission recognises the GOC’s attempts to restructure and reorganise the
industry to manage excess capacity, oversupply and environmental concerns. Examples
of these capacity management measures announced include tightening bank lending to
smaller mills, industry consolidation through mergers and acquisitions and use of stricter
environmental requirements to forcibly shut down capacity.'3” While noting these efforts
are targeted at correcting current imbalances and resulting distortions, the Commission
considers them to be evidence of the extent of the GOC’s involvement within and
influence over the broader steel industry during the investigation period.

The key concern with zombie mills is that they reflect capacity that is idle rather than
capacity that has been removed from the market permanently. This means that, while the
temporary removal of this capacity has helped support competitive market conditions,
those same plants have potential to return to production when higher steel prices prevail,
leading to further distortions.'38 The extent of this issue is reflected in the concern that a
significant amount of the capacity removed in 2016 was already idle, and that the real
capacity permanently removed is estimated to be in the range of 12 million to 20 million
tonnes per year, compared to the reported 65 million tonnes.'3? As at April 2017, it was
reported that China had an estimated 650 million tonnes of overcapacity, and favourable
market conditions would likely extend the lifespan of zombie companies, delaying the
GOC'’s steel industry reforms. 140

In addition, local governments have not fully implemented the central directives on
capacity reduction, with reports that steel mills engage in “capacity swapping” by moving
capacity to more favourable regions, thereby maintaining or increasing the mill’s
capacity. 141

134 Lju. H & Song. L, 2016, pp338-339. AME Group, Steel 2016: June Quarter, Strategic Market Study.
2016, Q2. p.9. These mills would be shut down under normal competitive market conditions, due to either
poor profitability or insolvency.

135 Duke Centre on Globalisation, Governance & Competitiveness (Duke Centre), 2016. Overcapacity in
Steel: China’s role in a global problem, September 2016, p.38.

136 KPMG, 2016. The 13th 5 Year Plan: China’s Transformation and Integration with the World Economy,
p.29. Sourced from GOC Opinions, State Council, 4 February 2016.

137 Platts, 2016. Global Market Outlook, Steel Business Briefing. January 2016, p.14.

138 Platts, 2017. Global Market Outlook, Steel Business Briefing. January 2017, p.10.

139 |bid.

140 DBS Asian Insights, China’s steel sector supply reform, April 2017, p.5.

141 Steel Guru, China to further tighten steel capacity swapping rules - NDRC (10 May 2019) and China to
Halt Capacity Swaps Project Approvals in Steel Industry (24 January 2020).
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The effectiveness of the GOC'’s attempts to address overcapacity through mergers and
acquisitions have been constrained by:

» the replacement of older mills with new larger and more efficient mills
» closing smaller mills to offset the commissioning of new larger mills.

While this is likely to improve the industry’s structure over the longer term, its impact to
date has been to increase production and exacerbate the existing structural imbalances.
For example, the announcement of the creation of the BAOWU Steel Group indicated that
it would decommission 2.5 million tonnes of capacity to address overcapacity, however, it
also commissioned 9 million tonnes of new capacity at its Zhanjiang facility.#2 In 2019,
BAOWU Steel Group expected to increase its annual steel production capacity by twenty
million tonnes after an agreement to merge with Magang (Group) Holding Co Ltd.143

In citing the GOC’s ongoing interventions within the domestic steel industry, it is the
Commission’s view that these attempts to address existing structural imbalances have
had limited success to date. Constraints in the effectiveness of these initiatives not only
relate to the extent of the existing imbalances in the industry, but also difficulties in
coordinating activities between central, provincial and local levels of government. The
resistance of provincial and local governments to closing down mills relates to their role
as major employers, sources of tax revenue and providers of social services within their
respective regions.'#* Specific examples of these issues include the reliance of their tax
systems on business revenue (including production based VAT) and gross domestic
product (GDP) oriented performance measures which encourage over-investment. 45

A1.4 Industry planning guidelines and directives

The central body responsible for developing and administering planning directives, and
providing overarching approval of large-scale investment projects within China is the
National Development and Reform Commission'46 (NDRC). It is the Commission’s view
that directives from the NDRC, as the GOC’s central planning authority, would thus be
central to both industry specific ‘five-year plans’ and the planning decisions of all levels of
government more generally. More explicit enforcement mechanisms are reflected in the
Notice of the State Council on Further Strengthening the Elimination of Backward
Production Capabilities and Guidelines (the GOC Guidelines).'4” Mechanisms to address
non-compliance include:

revoking of pollutant discharge permits

restrictions on financial institutions providing new credit support
restrictions on examination and approval of new investment projects
restrictions on approval of new land for use by the enterprise

142 p|atts, 2016. Global Market Outlook, Steel Business Briefing. June 2016, p.11.

143 Reuters, 2019, ‘China Baowu Steel to take majority stake in rival Magang’.

144 platts, 2016. Global Market Outlook, Steel Business Briefing. April 2016 p.16.

145 Duke Centre, op cit (172), p.29.

146 National Development and Reform Commission.

147 [Notice of the State Council on Further Strengthening the Elimination of Backward Production
Capacities] State Council (China), Notice no. 7, 6 April 2010 (‘GOC Guidelines’).
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e restrictions on issuing of new, and cancelling of existing, production licenses.

According to reports, the GOC Guidelines state that enterprises that do not conform to the
industrial policy shall not be provided financial support by financial departments. More
implicit enforcement mechanisms are reflected by the regulatory powers of bodies, such
as the Ministry of Industry and Information Technology. It is the Commission’s
understanding that such bodies maintain lists of companies that are deemed to be either
compliant or non compliant with national standards on production, environmental
protection, energy efficiency and safety. Those deemed non-compliant are to be
closed.48

It is the Commission’s view that the effectiviness of the above mentioned mechanisms are
reflected in the responsiviness of industry groups and major companies to the GOC’s
various directives.

China adopted its 13th Five-Year Plan for National Economic and Social Development
(the Plan) on 15 March 2016. The Plan outlines China’s goals, principles and targets for
infrastructure, the environment, financial services, health and social and economic
development for the 5 years to 2020. The Plan has a strong emphasis on supply-side
structural reform that promotes the upgrade of industrial structures, strengthening market
oriented reforms, reducing industrial capacity, inventory, financial leverage and costs, and
correcting structural shortcomings.'#® The Plan remained current in the investigation
period.

To support the Chinese steel industry’s development in line with the Plan, the Iron and
Steel Industry Adjustment and Upgrade Plan (2016-2020) (the Upgrade Plan) was
developed. The Upgrade Plan proposed to raise the average annual growth rate of
industrial added value from 5.4% in 2015 to 6% by 2020, raise the capacity utilisation rate
from 70% in 2015 to 80% by 2020, and raise the industrial concentration in top 10
producers from 34.2% in 2015 to 60% by 2020.7%0 Examples of the Chinese steel
industry’s response to these directives was reflected in the restructuring of the BAOWU
Steel Group. In 2019, BAOWU Steel Group was the largest producer of crude steel in
China and the second largest worldwide. 5"

There have been a number of GOC policies, plans and initiatives relevant to the China
steel industry published over many years, including the National Steel Industry
Development Policy (2005), the Blueprint for the Adjustment and Revitalisation of the
Steel Industry (2009) and the 2011-2015 Development Plan for the Steel Industry

148 Office of the Chief Economist, Department of Industry, Innovation and Science, Resources and Energy
Quarterly (December 2015), p. 47.

149 KPMG, 2016. The 13th 5 Year Plan: China’s Transformation and Integration with the World Economy,
p.3. Sourced from GOC Opinions, State Council, 4 February 2016.

150 King & Spalding, China Issues 13th Five Year Plan for the Steel Industry, Yan, Linga, November 22,
2016.

151 2020 World Steel in Figures, World Steel Association, May 2020.
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(2011).7%2 As these plans have ended, the Commission’s view is that these have been
largely superseded by further policies and plans.

Some of the key themes and objectives of major GOC planning guidance and directives
used to influence the structure of the Chinese steel industry include:

1.

Steel Industry Adjustment Policy (2015 Revision)

upgrading product mix

rationalising steel production capacity

adjustments to improving organisational structures

energy conservation, emission reductions, environmental protection
production distribution

supervision and administration

guiding market exit

methods of orientation and oversight of mergers and reorganisations
consolidate number of steel companies

lift capacity utilisation rates to 80% by 2017.

Circular of the State Council on Accelerating the Restructuring of the Sectors with

Production Capacity Redundancy

promoting of economic restructuring to prevent inefficient expansion of
industries that have resulted from blind expansion

intensify the implementation of industrial policies related to the iron and steel
sector to strengthen the examination thereof and to improve them in practice.

State Council Guidance on the Promotion of Central Enterprises Restructuring and

Reorganisation?53

SOEs restructuring and reorganisation should serve national strategies, respect
market rules, combine with reforms, follow laws and regulations, and stick to a
coordinated approach

state-owned capital should support SOEs, whose core businesses are involved
in national and economic security and major national programmes, to
strengthen their operations, and allow non state-owned capital to play a role,
while ensuring the state-owned capital’s leading position

related departments and industries requested to steadily promote restructuring
of enterprises in fields such as equipment manufacturing, construction
engineering, electric power, steel and iron, non-ferrous metal, shipping,
construction materials, tourism and aviation services, to efficiently cut
excessive overcapacity and encourage restructuring of SOEs.

The Iron and Steel Industry Adjustment and Upgrade Plan (2016-2020)

152 |n noting that some of the listed documents are now dated, the Commission considers that this further
demonstrates long term involvement of the GOC within the Chinese steel industry.

153 General Office of the State Council on Promoting Central Enterprises: Guidance on Structural
Adjustment and Restructuring] State Council on Promoting Central Enterprises (China), Notice no. 56, 26
July 2016 http://www.gov.cn/zhengce/content/2016-07/26/content 5095050.htm.
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e removal of 100 to 150 million tonnes of capacity between 2016 and 2020

¢ raising of capacity utilisation rates to 80% by 2020

o further industry consolidation leading to 10 largest producers accounting for
60% of production by 2020.

5. Guiding Opinions on Accelerating the Merger and Acquisition and Reorganisation
in Key Industries (2013)154

6. Three-Year Action Plan to Win the Blue Sky War (2018-2020, published 2018).155

In addition, broader industrial restructuring and reorganising directives of the GOC have
an impact on the Chinese steel industry.'%6

In assessing the relevance of these planning guidelines and directives, the Commission
notes the importance of the GOC'’s national 5-year plans which provide the overarching
framework for the industry and local government plans. Regarding industry specific
planning guidelines and directives, the Commission notes, but does not agree with, the
GOC'’s previously expressed view that they are for guidance and are not enforceable.’%”
Mechanisms through which the Commission considers the GOC is able to enforce these
guidelines and directives include the presence and role of SOEs within the broader steel
industry, the role of the NDRC and explicit enforcement mechanisms. The GOC, where it
is also the majority owner of an SOE, can exert its influence through the appointment of
board directors and chief executives.%8

SOEs’ significant share of total Chinese steel production, and propensity to follow
government guidance and directives, ensures that the GOC is able to influence broader
trends in industry capacity and steel production. Similarly, the NDRC, through its dual role
of developing planning guidelines and directives and approving large scale investment
projects, has the capacity to ensure that the broader objectives of the central government
are implemented. Explicit enforcement mechanisms detailed within directives, such as the
State Council notice on Further Strengthening the Elimination of Backward Production
Capabilities and Guidelines, includes a range of sanctions, such as revocation of pollutant
discharge permits, restrictions on the provision of new credit support, restrictions on the
approval of new investment projects, and restrictions on the issuing of new and cancelling
of existing production licenses. %9

154 Guiding Opinions on Accelerating the Merger and Acquisition and Reorganisation in Key Industries]
Ministry of Industry and Information Technology (China), Notice no. 16, 22 January 2013
http://www.gov.cn/zwgk/2013-01/22/content_2317600.htm.

155 Three-Year Action Plan to Win the Blue Sky War] State Council (China), Notice no. 22, 27 June 2018
http://www.gov.cn/zhengce/content/2018-07/03/content_ 5303158.htm.

156 For example, Notice of Several Opinions on Curbing Overcapacities and Redundant Constructions in
Certain Industries and Guiding the Healthy Development of Industries (2009), Guiding Opinions on Pushing
Forward Enterprise M&A and Reorganisation in Key Industries (2013), Guiding Opinions on Resolving
Serious Excess Capacity Contradictions (2013) and Directory Catalogue on Readjustment of Industrial
Structure (2013 Amendment).

157 International Trade Remedies Branch Report No. 177 (REP 177), p.123 refers.

158 Dong Zhang and Owen Freestone, China’s Unfinished State-Owned Enterprise Reforms (2013),
Economic Roundup, The Treasury, Australian Government, issue 2, pp. 79-102.

159 REP 177, p.128 refers.
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A further example of the GOC’s use of planning guidelines and policy directives to
achieve its objective can be seen in the GOC’s Standard Conditions of Production and
Operation of the Iron and Steel Industry. It is the Commission’s understanding that this
document sets out the minimum requirements for production and operation in the Chinese
steel industry. Firms are incentivised to comply with the standard conditions, as doing so
provides the basis for policy support. In contrast, firms that do not conform are required to
reform, and if they still fail to conform, must gradually exit the market.'6°

A1.5 Role and operation of SOEs
It has been observed that:

[SOEs] are an organic component of China’s political and economic governance, although
their contribution to the national output has shrunk to 40%. They are still considered to be
substantial building blocks of the economy and act as a buffer against internal shocks and
external threats. 161

The Chinese economy is commonly described as a ‘socialist market economy’ as it
features dominant SOEs co-existing with market capitalism and private enterprise.162
Commentary provided with the 2019 Fortune 500 list indicates that of the 129 Chinese
companies listed that year, SOEs accounted for 80% of the revenue earned, an increase
of 4% on the previous year.163

Between 2010 and 2015, SOEs accounted for 44% of total Chinese steel production.'64
However, this may have been as high as 60%.15

The World Bank has found that “state enterprises have close connections with the
Chinese government. SOEs are more likely to enjoy preferential access to bank finance
and other important inputs, privileged access to business opportunities, and even
protection against competition.”166

While the Commission does not consider that the presence of these entities alone causes
markets to be distorted, it does consider that the presence of these entities is likely to
result in the GOC’s plans and directives being adhered to. The Commission also
considers that the support provided to these entities by the GOC has enabled many of
them to be operated on non-commercial terms for extended periods, significantly
impacting supply and pricing conditions within the domestic Chinese market.'6”

160 Announcement on the Standard Conditions of Production and Operation of the Iron and Steel Industry.
Included in the context of REP 177 on the EPR for that case.

161 Amir Guluzade, published on the World Economic Forum website, How reforms have made China’s
state owned enterprises stronger (21 May 2020).

162 Asialink Business, Overview of China’s economy, accessed 21 July 2020.

163 https://fortune.com/2019/07/27/ceo-daily-july-27-sino-saturday/.

164 | ju. H & Song. L, 2016, p.349.

165 pjatts Steel Business Briefing (Platts), Global Market Outlook, January 2016, p.14.

166 World Bank, China 2030: Building a Modern, Harmonious, and Creative Society, Report No. 96299
(March 2013), p.25.

167 Anti-Dumping Commission, Analysis of Steel and Aluminium Markets Report to the Commissioner of the
Anti-Dumping Commission August 2016 (Commissioner’s Steel Report), p.47.
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Examples of these support mechanisms include government subsidies, support from
associated enterprises (through direct subsidy, interest-free loans or provision of loan
guarantees) and loans from state-owned banks. 68

The Commission considers these mechanisms have supported the rapid expansion of
steel production capacity in the SOE segment, in spite of repeated attempts by the
Central Government to reduce the scale of steel production. It is also the Commission’s
view that these support mechanisms have created rigidities in the way recipient firms
respond to price and profit signals and hence have significantly contributed to the
excessive investment in capacity, excess steel production and distorted prices.

The significance of SOEs to the broader Chinese economy, including the steel industry, is
also reflected in the State Council of China’s Guidance on the Promotion of Central
Enterprises Restructuring and Reorganisation (the Guidance).'®9 In introducing the
Guidance, the State Council notes the important role of SOEs in actively promoting
structural adjustment, optimisation of structural layout and quality improvement within the
Chinese economy. The Guidance also indicates that the State Council will deepen reform
of SOE policies and arrangements to optimise state owned capacity allocation, promote
transformation and upgrading. Details concerning the promotion of central enterprises
restructuring and reorganisation include the ‘safeguard measures’ theme, the
strengthening of the organisation and leadership of SOEs, strengthening of industry
guidance, increased policy support and improved support measures more generally.

In 2019, the GOC announced its intention to introduce a 3-year action plan on SOE
reform, which reflects the continuation of the significance of SOEs to the Chinese
economy.'70 The plan is designed to target mixed-ownership reform and strategic
restructuring in sectors including coal and electricity, steel and non-ferrous metal. In
recent years SOE reform has focussed on consolidation through mergers and
acquisitions, which has (arguably) increased the state’s presence in the market.'”1

The Commission considers that in combination with slow, incremental policy reform and
the GOC’s economic and fiscal stimulus packages, the role of SOEs in general, involved
in “...capital intensive sectors that produce intermediate but highly tradable goods with
important linkages to other upstream and downstream economic activities, such as the
mining, chemicals or even electronics sectors...”172 provides a buffer to the Chinese steel
industry from external market forces. Those SOEs “...operating in upstream sectors...
provide inputs to steel companies at below-market prices and in preferable terms. The
same applies to downstream [SOE] companies buying steel products at above-market
rates, thus providing support to steel companies. In addition, several concerns relate to
the functioning of the financial sector in the presence of [SOEs].”173

168 Lju. H & Song. L, 2016, p.348.
169 The State Council, notice advising the issuing of the guideline on reorganization of SOEs (July 2016).
170 The State Council, notice urging SOEs to increase profitability and deepen reform (July 2020).

171 Hong, Y (2019), ‘Reform of State-owned Enterprises in China: The Chinese Communist Party Strikes
Back’, Asian Studies Review, pp.332-351.

172 OECD Steel Committee, State Enterprises in the Steel Sector (20 December 2018), p.5.
173 OECD Steel Committee, State Enterprises in the Steel Sector (20 December 2018), p.8.
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A1.6  The role of the GOC in private firms

In addition, the Commission understands that whilst not expressly compulsory under law,
private firms engage with the policies and objectives of the GOC by aligning their
commercial interests with industry directives and where relevant, appointing party
members on supervisory boards.

A1.7 Direct and indirect financial support

Examples of specific support programs provided to Chinese steel producers by the GOC,
as identified by the American Iron and Steel Institute and the Steel Manufacturers
Association, include preferential loans and directed credit, equity infusions and/or debt-to
equity swaps, access to land at little or no cost, government mandated mergers
(permitting acquisition at little or no cost) and direct cash grants for specific steel
construction projects.'”# Similar programs have been previously identified by the
Commission in respect of the Chinese steel industry. It is the Commission’s view that
these programs have directly contributed to conditions within the Chinese steel industry
during the investigation period by providing direct financial support to recipient steel
producers.

The Commission notes that countervailable subsidies have been received by exporters
from China (see chapter 7 of this Report). These subsidies and tax concessions reduce
the operating costs of Chinese steel enterprises, confer a competitive advantage through
the ability to offer steel products at lower prices, and increase the profitability of steel
production.’”® It supports unprofitable producers, delaying or preventing their timely exit
from the industry.

A1.8 Taxation arrangements

The Commission has previously identified evidence of export taxes and export quotas on
a number of key inputs in the steel making process including coking coal, coke, iron ore
and scrap steel in Anti-Dumping Commission Report No. 198.176¢ The Commission found
that these measures would keep input prices artificially low and create significant
incentives for exporters to redirect these products into the domestic market, increasing
domestic supply and reducing domestic prices to a level below what would have prevailed
under normal competitive market conditions.

The GOC has traditionally operated, amongst other taxation arrangements, a VAT and a

VAT rebate system for certain exported goods which has undergone incremental change.
In 2018 and 2019, the GOC implemented a further series of VAT reforms, which included
lowering the VAT rates paid, as described in the table below.

174 Duke Centre, op cit (172), p.25.
175 Commissioner’s Steel Report, at www.adcommission.gov.au p.45.

176 Concerning hot rolled plate steel exported from China, the Republic of Indonesia, Japan, the Republic of
Korea and Taiwan; pp. 41-43.
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Tier 1 VAT rate Tier 2 VAT rate Tier 3 VAT rate Tier 4 VAT rate
payable payable payable payable
Pre-1 July 2017 17% 13% 11% 6%
1 July 2017 17% 11% 6% Tier 4 revoked
1 May 2018 16% 10% 6%
1 April 2019 13% 9%

Table 20 — VAT rate reform in China 2017 to 2019177

The relevant VAT rate for the goods during the investigation period was 16% from 1
January to 31 March 2019, and then 13% from 1 April 2019 onwards.

Under the Chinese VAT system, VAT is paid on consumption of goods, including the
inputs used in the production of steel. For goods produced and sold within China, the tax
is ultimately paid by the final consumers of the particular good “...and successive tax
payers are allowed to deduct the VAT they pay on their purchases while they account for
VAT they collect on the ‘value added™.178 Because it is difficult for exporters to pass on
the input VAT tax to export customers, eligible steel exporters have traditionally been
compensated for input VAT paid during the production process via the payment of VAT
rebates.

Through altering the VAT rebates and taxes applied to steel exports, the GOC is able to
alter the relative profitability of different types of steel exports compared to domestic
sales. For example, by either reducing VAT rebates or increasing export taxes on steel
exports, the GOC is able to reduce the relative profitability of exports to domestic sales
and hence provide significant incentives for traditional exporters to redirect their product
into the domestic Chinese market. By using these mechanisms to alter the relative supply
of particular steel products in the domestic market, the GOC is also able to influence the
domestic price for those products.

During the investigation period, the applicable VAT rebate rates for exports of the goods
was 10%.

These changes, along with changes to the domestic VAT rate, resulted in applied VAT
rates for exports of the goods until 31 March 2019 of 6% and 3% for the remainder of the
investigation period. No export tariffs were payable on the goods, which when combined
with the reduction in actual VAT paid on exporters of the goods, would create a further
incentive for export.179

177 hitps://lwww.oecd.org/tax/consumption/status-of-the-vat-reform-in-the-peoples-republic-of-china-
2018.pdf - 2019 rates verified for the goods in the investigation period.
178 https://www.oecd.org/tax/consumption/status-of-the-vat-reform-in-the-peoples-republic-of-china-

2018.pdf.
179 GOC RGQ, Attachment D6 — Schedule of rates, EPR item 10
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A2 Competition in Chinese steel markets

One of the important features of the Chinese steel market is the lack of import competition
such that price setting and competition in the domestic market is predominantly, if not
solely, influenced by domestic firms.

The May 2020 US International Trade Administration (USITA) Global Steel Trade Monitor
Report highlights that steel production in China is driven by its domestic demand and
consumption, such that import penetration (as a function of consumption) in steel has
remained low, at 1.6% in 2018 and 2019. The figure below shows the USITA analysis.

China's Import Penetration, Millions of Metric Tons
Production ImportPenetratlon percent,

scale ‘ ‘ | ‘

Figure 24 — Steel imports in China'80

Conversely, China’s exports of steel represent approximately 62 million tonnes in 2019 or
about 6% of its production. 181

The Commission considers the GOC’s involvement and influence over the steel industry
to be a cause of the prevailing structural imbalances within both the broader steel industry
and the HRC and precision pipe and tube steel markets. The issuance of planning
guidelines and directives along with provisions of direct and indirect financial support'82
183 creates a domestic market that benefits domestic producers and supports inefficient
enterprises, but does not support access and therefore competition from foreign
producers.

The Commission acknowledges that China’s supply side structural reform targets the
structure of production, to make it more efficient and to balance the supply side of China's
economy with the demand side.'8* It is a “...suite of policies focus[ing] on reducing

180 United States International Trade Administration, Global Steel Trade Monitor, Steel Imports Report:
China, May 2020.

181 United States International Trade Administration, Global Steel Trade Monitor, Steel Exports Report:
China, May 2020.

182 Support measures include stimulus programs, land and energy subsidies and soft lending policies.
183 Duke Centre, op cit (172), p.24.
184 https://www.rba.gov.au/publications/bulletin/2018/dec/chinas-supply-side-structural-reform.html
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distortions in the supply side of the [Chinese] economy and upgrading the industrial
sector.”'85 China’s steel industry has been a key focus of these policy reforms.

In short, the Chinese steel market is constructed such that preferential treatments,
whether focussed at SOEs or not, creates a situation of “...competition for factors of
production...”'8 rather than market driven competition based on price, service and value.

The Commission therefore considers that the GOC’s historic and continued involvement
in the Chinese steel industry, through its policies, planning guidelines, plans and
directives, materially contributed to its steel industry’s overcapacity, oversupply and
distorted structure during the investigation period.

It is the Commission’s view that these features have the effect of limiting foreign
competition and that the price of HRC (and therefore precision pipe and tube) would be
substantially different in a market not characterised by GOC influence.

A3 GOC influence on the Chinese market for the goods

The Commission has found in the preceding section that the GOC exerts significant
influence over the Chinese steel market. This section identifies the degree of that
influence on HRC prices in China and therefore the cost of the primary steel input feed in
the manufacture of the goods by Chinese producers.

A3.1 Comparison of raw material prices

As a result of previous cases and after considering the evidence before it for this
investigation, the Commission considers that normal competitive market conditions
prevail in the Korean and Taiwanese domestic markets for steel coil and that purchases
of steel coil in these markets are not influenced by prices in China.'8” The Commission
therefore considers that steel coil purchases in these markets are suitable for comparison
with steel coil purchases in China to quantify the effect of GOC influence on Chinese steel
coil prices during the investigation period.188

The Commission notes that Dalian Steelforce, the sole cooperating Chinese exporter,
sourced steel coil solely from Chinese steel mills.

In its analysis, the Commission has compared, on a monthly basis:

e the CRC price paid by Dalian Steelforce and the CRC MEPS prices for China,
Korea and Taiwan

185 https://www.rba.gov.au/publications/bulletin/2018/dec/chinas-supply-side-structural-reform.html

186 Dong Zhang and Owen Freestone, China’s Unfinished State-Owned Enterprise Reforms (2013),
Economic Roundup, The Treasury, Australian Government, issue 2, pages 79-102, December; at p.91

187 See SEF 529 available on the Commission’s website.

188 The Vietnamese HRC market has previously been considered by the Commission to be subject to normal
competitive market conditions, but due to the allegation in this investigation that there is a particular market
situation in respect of Viethamese exports of the goods, HRC purchases by Viethamese producers have been
excluded from this assessment.
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e the pre-galvanised coil price paid by Dalian Steelforce and the pre-galvanised coil
MEPS prices for China, Korea and Taiwan

e the Chinese HRC MEPS price and the HRC MEPS benchmark for Taiwan and
Korea.

As all pricing data used by the Commission in its analysis was reported in the relevant
local currency, the Commission has converted and compared prices in USD. The
Commission performed a currency fluctuation analysis as part of this process to examine
whether any such fluctuations may have distorted its price comparisons.

As the currency conversion has been made on an average monthly exchange rate, the
Commission has not undertaken an assessment for short-term (i.e. on a daily basis)
currency fluctuations. However, the Commission has assessed whether there has been a
sustained currency fluctuation experienced between the USD and any of the local
currencies used. Figure 25 below depicts monthly movements in the exchange rate for
each of the relevant currencies to the USD.

Monthly currency movements

4.00

3.00
2.00
1.00
] _ i
_ _ I _ _ _ _ -
-1.00
-2.00
CNY-USD Monthly change (%) m KRW-USD Monthly change (%)

TWD-USD Monthly change (%) B VND-USD Monthly change (%)

Figure 25 — Monthly currency movements to the USD

The currency with the greatest monthly movement against the USD is the Korean won
(KRW). However, the largest monthly movement in the KRW-USD exchange rate is less
than 4%, with no cumulative movement of greater than 5% over any 2 consecutive
months. The Commission considers a fluctuation equal to or greater than 5% over an 8-
week period to constitute a sustained currency movement. Accordingly, as there appears
to have been no sustained currency fluctuation over the investigation period, the
Commission is satisfied that a USD comparison between prices will provide a result
undistorted by currency movements.

Figure 1 and Figure 2 in chapter 6.4.4 examined the CRC and pre-galvanised coil prices
paid by Dalian Steelforce and the CRC MEPS prices for China, Korea and Taiwan. The
figures show that prices for these coil types in China, whether purchased by the
cooperating Chinese producers or reported in the MEPS data, are substantially lower
than equivalent average prices for Korea and Taiwan, with differences of between 5%
and 16% for pre-galvanised coil and 17% and 25% for CRC.
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The Commission has also examined HRC prices over the investigation period as it forms
the base for CRC and pre-galvanised coil (see chapter 6.3.2).

Figure 26 below depicts the monthly price of HRC over the investigation period as
reported by MEPS for China, Korea and Taiwan, including the average for Korea and
Taiwan, which has been taken as the competitive benchmark for HRC.189

HRC monthly purchase price benchmarks

USD/MT (EXW, incl. delivery)

Jan-19 Feb-19 Mar-19 Apr-19 May-19 Jun-19 Jul-19 Aug-19 Sep-19 Oct-19 Nov-19 Dec-19

MEPS China MEPS Korea MEPS Taiwan Competitive benchmark
Figure 26 - HRC prices — EXW, plus delivery in USD/MT

Figure 26 shows similar prices paid during the investigation period in Korea and Taiwan
between the competitive benchmark and Chinese prices, with differences of between

12% and 22% in any given month.

189 Adjusted to be at EXW including any delivery costs where necessary.
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Weighted average coil cost price

usp/MT

Jan-19 Feb-19 Mar-19 Apr-19 May-19 Jun-19 Jul-19 Aug-19 Sep-19 Oct-19 Nov-19 Dec-19
Dalian Ta Fong Orrcon
Figure 27 — Weighted average HRC cost price
Figure 27 above shows that domestic steel coil prices, regardless of coil type, paid by
Dalian Steelforce are considerably lower than the verified prices paid by producers in
Taiwan and Australia, being at least 10% lower in any given month, and as much as 29%

lower at other times. Korean exporters did not provide any steel coil purchasing data
during the investigation.

The Commission therefore considers that Chinese exporters clearly benefit from lower
prices for raw materials compared to producers, because of a market situation affecting
steel prices in the country.

The Commission considers that the difference between prices represents the degree to
which GOC influence has distorted steel coil prices in the Chinese domestic market.

Confidential Attachment 5 provides the Commission’s raw material input analysis.
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PART Il LEGAL AND POLICY CONSIDERATIONS

IKi} Determining adequate remuneration {(subsidy Program 20)

In arriving at a benchmark for assessing adequacy of remuneration under a
subsidy program, Customs and Border Protection had regard to the following:

in 8.269TACC(4)(d) and (5) of the Act;

in Article 14(d) of the SCM Agreement; and
by the WTO Appellate Body in the WTO dispute United Stat
Countervailing Duty Determination with Respect to Certai
Lumber from Canada (DS257).

The Act and SCM Agreement

In relation to establishing a benchmark to determine
remuneration, s.269TACC(5) of the Act provides: 4,

For the purposes of paragraphs (4){d) &&d (e)
remuneration in relation to goods or ser’ijgs
aving reqard to prevailing market conditioffor like goods or service

in the coun here those qog Sarvice o provided o
purchased.
[Emphasis added]

Article 14(d) of the SCM Agreeme | s:

the provisione@ac s or purchase of goods by a
governmeg 2 not 1dered as conferring a benefit uniess the
provisio @ _ V() an adequate remuneration, or the
purciQae 13 @ nore than adequate remuneration. The
adequaSaof M /dPatio all be determined in relation fo prevailing
aarket coMiitiorMWor the good or service in question in the cot of
pMNdsion or Wurchase(including price, quality, availability, marketability,

. anSNertatigh and other conditions of purchase or sale).

Emphasis added]
Appdiate Body in DS257 (use of external benchmarks)

In the DS257 dispute, the issue of the use of benchmarks for determining
whether goods were provided at less than adequate remuneration in terms of
Article 14(d) of the SCM Agreement was examined in detail by the WTO
Appellate Body.

In particular, the Appellate Body examined the circumstances under which an
‘external benchmark’ (i.e. a benchmark established outside of the domestic
market of like goods) can be used.
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GOC submissions

In relation to setting an appropriate benchmark for HRC in China, the GOC, in
its pre-SEF submission of 8 March 2012 (Submission concerning Chinese
domestic HRC costs and comparisons with other markets), has highlighted
the following statement by the Appellate Body at paragraph 103 of its report
in the DS257 dispute:

...an investigating authority may use a benchmark other than private
prices of the goods in question in the country of provision, whgn it has
been astablished that those private prices are distorted, b se of the
predominant role of the government in the market as a
same or similar goods. When an investigating authority
a situation, to a benchmark other than private prices in the
provision, the benchmark chosen must, neverth
or be connected with, the prevailing market cogdi
and must reflect price, quality, availability,
and other conditions of purchase or sale,

The GOC then submitted that, according to the in DS257:
...an external benchmark can ations where the
‘predominant role of the gov
the same or similar goods’ government distorts the
prices of those goods i son of its predominance.

and which reflec
transportatiQies

In onse to SEF177, the GOC has reiterated its position in relation to the

Appe Body's findings of DS257, and submitted that ‘there is no legal right
| to use an external benchmark under WTO or Australian law, either at all or in
| the circumstances of this case’.222

221 GO submission of 8 March 201 2, page 7 {footnote 3)
222 GOC submission of 16 May 2012, page 8.

REP177: HSS China, Korea, Malaysia, Taiwan and Thailand 251




..............................................

Public
File 23

ms an rder Protection's men

Customs and Border Protection has examined the findings of the Appellate
Body in DS257, and notes the interpretation offered by the GOC that:

o the DS257 findings indicate that the Appellate Body considers that an
external benchmark can ‘only’ be used in the situation where the
predominance of government as a provider of goods in the market
distorts market prices; and

¢ the GOC's disagreement with the Appellate Body's findings and
opinion that there is no recourse for the use of an external bgnchmark
in determining adequate remuneration in any case.

However, Customs and Border Protection disagrees with the G
interpretation of DS257, and considers that the Appellate Body's
not limit the circumstances in which an external bench can be u
those where the predominance of government suppl
market prices.

Customs and Border Protection notes the Apsillate ition that an
internal benchmark (i.e. private prices for selle e goods) is the ‘starting
point’ or ‘primary benchmark’ for establlshlng an priate benchmark to
determine the adequacy of remuner gy

goods.

However, it i Lf jems Appellate Body in DS257 does not limit the
: b these circumstances. Although DS257

s not limit the use of external benchmarks only to
this is the cause of the distortion.

" Customs and Border Protection considers that the circumstances
ined in DS257 are an gxample of where market distortion can lead to
f external benchmarks. It is Customs and Border Protection’s view
that the material point is that private prices are unsuitable due to market
distortion, not the reasons for this distortion.

223 pt paragraph 90.
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li(ii) Determining competitive market costs (for constructed normal
value)

Regulation 180(2) requires that if:;

1. an exporter keeps records relating to like goods that-are in
accordance with generally accepted accounting principles (GAAP) in
the country of export; and

2. those records reasonably reflect competitive market costs associated
with the production or manufacture of like goods;

the Minister must work out the cost of production or manufactur;
information set out in the exporter's records.

Neither the Act, Regulations or ADA prescribe the meth
to determine cost of production when these conditiong a

Agreement requirements).
li(ili) Aim of HRC and narr

@¥Stection considers that its aim in
narrow strip in China should be to
narrow strip that is representative of
ngfive market costs) in China for those

SS by Chinese manufacturers during the
startion on these prices/costs.

k for RRC

establishing a benchm:
arrive at a reasonable )

goods used in
investigatio

be determined having regard to the prevailing market
nd narrow strip in China.
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PART Il BENCHMARK USED
li{i) Starting point — internal benchmarks

As outlined above in PART Il of this appendix, the findings of the WTO
Appellate Body in DS257 establish a preference for determining a benchmark
for adequate remuneration with reference to internal prices in the investigated
country as a starting point.

Consequently, the reasonableness of internal Chinese prices for HRC and
narrow strip were examined first as a possible source of the benc rk.

Option one: private domestic prices
Customs and Border Protection has first considered wh

from private enterprises in China were an appropriat
its HRC and narrow strip benchmark.

period.
Indeed, Appendix A conclude

...the GOC has exerted nu v uences on the Chinese iron and

steel industry, ave materially distorted competitive
conditions witki i d affected the supply of HSS, HRC,

narrow Stz ducts and materials.224

)lysis and conclusions in Appendix A to this
assessing whether a particular market situation
¥se HSS market during the investigation period that
estic HSS selling prices unsuitable for normal value, it is
t this GOC influence and distortion equally applies to a
n of whether the cost of HRC and narrow strip incurred by

SS manufacturers during the investigation period was a reasonably
market cost, or made at adequate remuneration.

It is not®d that this distortion is considered to have affected the entire Chinese
HRC and narrow strip markets, and has therefore distorted all prices of those
goods, regardless of whether the goods are manufactured/supplied by SIEs
or private enterprises in China.

it is considered that the distortions observed in the Chinese HRC and/or
narrow strip markets as a result of GOC influence is another example (further
to that examined in DS257) of where market distortion makes private

224 At page 55.
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domestic prices unsuitable for determining adequate remuneration.

Customs and Border Protection therefore considers that all domestic prices of
HRC and/or narrow strip in China (regardless of whether the material was
manufactured by an SIE or not) to not be suitable in determining a benchmark
for HRC or narrow strip in China.

In its response to SEF177,225 the GOC submits Customs and Border
Protection's rejection of domestic HRC and narrow strip prices in China
based on the finding that the entire domestic market is distorted is not
justified, as it considers that Customs and Border Protection has no

of the Chinese iron and steel industry (inclusive of the
markets) in Appendix A sufficiently establishes the e

te
Option two: import prices

| Having established that domestic prices from p ellers irf China are not
a suitable basis for determining a benchmark for and narrow strip,
Customs and Border Protection has ggsigidered wheWgr it would be suitable
to use imported HRC prices into Chiffia as an appropriate in-country {(internal)
benchmark. ] i

|

|

hina (predominantly from steel billets)
ternationally.

oms and Border Protection considers that any
a in the investigation period are not reasonable
ark as these prices are likely to be distorted

ices would logically needing to be at levels that are

would have to have been at a level of adequate remuneration, and therefore
a suitable benchmark, noting that foreign producers would not export HRC to
China at a price that is less than adequate remuneration (as there would be
‘no incentive' to do so).227

225 GOC submission of 16 May 2012.

226 Which would logically be for HRC and not narrow strip, as narrow strip is not known to be imported
into China and is a unique raw material in the Chinese HSS market that is produced domestically.

227 GOC submission of 16 May, at page 6.

REP177: HSS China, Korea, Malaysia, Taiwan and Thailand 255



Public
File 19

However, Customs and Border Protection observes that the volume of HRC
imported to China for use in HSS during the investigation period?® was
comparatively very low, and that China’s supply of HRC is predominantly
manufactured domestically. This has been confirmed during investigations
with selected cooperating exporters of HSS from China, whose verified HRC
purchase data identified the country of origin of their purchased HRC.

Conversely, investigations with exporters from the four other investigated
countries/region showed that these HSS manufacturers commonly use a
combination of domestic and imported HRC. It is therefore evident that
imported HRC is able to reach a reasonable level of market penetration within
these markets, but this is not mirrored in China.

This lack of import penetration in China indicates that the impo
China may have been hindered by the domestic prices of HRC in
which Customs and Border Protection has demonstrate
| likely to be artificially low as a result of GOC influen
» distortions.

Indeed, a comparison between the verified d
exporters of HSS in Thailand, Malaysia, Korea
other publicly available HRC prices including the

iwan, as well as several
lished Steel Business

r little HRC was imported into China
would Wgically have been:

Iti is therefore oonSIdere that wha

Customs and Border Protection determines that both Chinese domestic and
import prices of HRC during the investigation period are likely to have been
distorted by the GOC influence in the Chinese iron and steel industry.

In light of the above, Customs and Border Protection considers that an
internal basis for establishing a benchmark price for HRC and narrow strip in

228 As well as before and since the investigation period.

229 Except on one occasion, where the verified price of one Chinese exporter was 0.7% higher than
the East Asian CFR price).
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China is not suitable or reasonable in the circumstances.

IN({li) Chosen benchmark - weighted average ‘basket’

Final approach

Once it was established that internal prices (import and domestic) in China
are not suitable for determining a benchmark for MRC and narrow strip,

Customs and Border Protection turned its attention to assessing a reasonable
external benchmark.

Protection has determined its final black HRC benchmark to b
average of verified domestic black HRC costs incurred by verifi
cooperating HSS exporters cooperating with the investiggti
Korea, Malaysia and Taiwan,23at comparable terms gf t
of purchase to those observed in China.

This has been referred to as a ‘basket’ ben K apgjoa

This benchmark has undergone data cleansing {0 sure as far as possible

that only grades of HRC used by exp i facture of HSS itself
have been include in the benchmar; is appendix for further
discussion).

Customs and Border Protectio i is benchmark (as outlined

below) to take account of:

the increggad hase ptice of pre-galvanised HRC over black
: 0 quarterly average purchase price
BB China domestic Shanghai HRC price
astic Shanghai pre-galvanised HRC price;231

ifferences in quality, availability, or marketability; or
e comparative advantage.

These matters as discussed in more detail at PART Il of this appendix.

SEF177 approach

230 Kukje, Alpine and Shin Yang

231 Reported by SBB as VAT-inclusive, but VAT removed for the purposes of establishing the
benchmark.
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The final benchmark approach discussed above is similar to that of SEF177,
which used:

e the weighted average of verified domestic black HRC costs
incurred by exporters cooperating with the investigation into HSS
from Korea, Malaysia and Taiwan to arrive at a black HRC price;
and

+ the weighted average of verified data of domestic pre-galvanised
HRC costs incurred by cooperating exporters from Korea and
Taiwan to arrive at a pre-galvanised HRC price.232

The main differencs in this final approach to that within SEF177, |
pre-galvanized HRC benchmark has been arrived at by using
benchmark (three countries/region) that is adjusted for the SB
between black and pre-galvanized coil in China, rather than consi

benchmark. These matters have been consi
and have resulted in certain changes made to

Adjustments to the benchmark

Pre-galv.
'As discussed above, in SEF17 t order Protection determined
the pre-galvanised benghmark for as being a weighted average of the

pre-galvanised HRC co f verified ean and Taiwanese exporters.

A the weighted average ‘basket’ black benchmark (based on verified
prean, Malaysian and Taiwanese data);
o plus the quarterly difference between SBB data for domestic, Shanghai
HRC and galvanised HRC (which was reported including VAT, though
this was removed from the data used).

The reasonableness of this approach, and the methodology of calculation, is
discussed further in Section V(ii) of this appendix.

232 ps pre-galvanised HRC was readily identifiable in these exporters’ records, and considered to have
been purchased in quantities that represented a valid sample of galvanised HRC costs.
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It is noted that this adjustment has been made with reference to internal
prices of pre-galvanised HRC in China and is reflective of the prevailing
market conditions for the price difference between these materials in China.

Narr ri justmen

In its investigations with cooperating Chinese exporters of HSS, Customs and
Border Protection has observed that the cost of narrow strip incurred by these
exporters was lower than the cost of HRC. This was observed consistently
throughout the investigation period, and seen in particular where exgorters
purchased both narrow strip and HRC.

This is reflective of Customs and Border Protection’s understa
narrow strip is generally less expensive to purchase than HRC in

Consequently, Customs and Border Protection consiggrs
adjust the HRC benchmark average downwards
account for this price differential for narrow stri

narrow'strip is unique
to the Chinese market amongst the countries/regi8@jnvestigated, and thus no
reliable external data was available
arrive at a ‘narrow strip adjustment;
Protection has calculated this adju
difference between HRC and/dgpa
cooperating Chinese exporters.

quarterly verified average
chase prices in China by the

It is noted that this adju

ent has b made with reference to internal
prices of narrow stg i

eflective of the prevailing market
een HRC and narrow strip in China.

from Korea, Malaysia and Taiwan are all for HRC
manufacturer's premises. However, Customs and

=T C
ing se exporters were made at delivered and undelivered (ex-
R kyierms ‘ -

has used the verified quarterly average delivery cost of HRC and narrow strip

\ from one cooperating Chinese exporter (being the only exporter whose data
allowed for this isolation and comparison) to arrive at a per tonne HRC and
narrow strip delivery cost in China.

233 customs and Border Protection notes that ATM has provided some information that suggests that
narrow strip and HRC in China during the Investigation period were at comparable prices (as observed
in CON177 at Page 27). However, data verified with Chinese exparters of H3S contradicts this and is
considered to be more reliable.
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o

This delivery cost has been deducted from the adjusted benchmark prices to
arrive at an ex-works benchmark price.

It is considered that this delivery cost to be reasonable as it reflects verified,
actual delivery costs for HRC and narrow strip incurred in China.

Use of Thal data in benchmark
At the time of pﬁblishing SEF177, Customs and Border Protection

deliberately omitted the verified HRC purchase prices of Thai HSS exporters
from the benchmark averages. This was due to:

e the ongoing uncertainty at the time of publishing SEF,
existed over the reasonableness of the price of dome
Thailand (investigations were continuing into allegation
particular market situation in Thailand resulti
price measures on HRC in that market);

o the fact that the exclusion of verified Thgj

cost data from the benchmark avera

of HRC). Customs and Border
nce has not affected the cost of
icular market situation in that market.235

Protection has determin
HRC in Thailand ag

uld present issues with protecting the
a,238 and that:

of this data would still not significantly alter the

ench ;
the benchmark without Thai data is still considered to be a sufficiently
broad and reliable data base

Customs and Border Protection does not consider that the Thai data should
be included in the final weighted average benchmark.

234 And subsequently does not significantly alter the resulting calculations of benefit under Program 20
(see PART 3 of this appendix) or normal value in China (see Section 6.3.1), which the benchmarks
have been used to calculate.

235 gee TERT 77, which discusses the assessment of allegations of a particular market situation in
Thaitand in detall.

238 The SEF177 benchmark has been released to Chinese exporters and the late inclusion of Thai
data at this stage would reasonably be considered to disclose this data.
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Use of Taiwan data in benchmark

In its submission of 14 May 2012, ATM questioned the reasonableness of the
inclusion of the verified Taiwanese exporter's data in a basket benchmark, as
ATM queries whether this purchase price is in fact a market price as ATM

believes some of Shin Yang's HRC supply is purchased from a related entity.

ATM's understanding of the Taiwanese exporters’ HRC purchasing
arrangements is incorrect. While some black HRC was in fact galvanised for
Shin Yang by the related Yieh Phui Enterprise Co Ltd. (Yieh Phui) inthe
investigation period (to make pre-galvanised HRC), Shin Yang's HRC
was at all times purchased from unrelated parties.

Consequently, Customs and Border Protection does not have an
over whether the cost of black HRC incurred by Shin Y

prices, and considers this suitable for use in the wei rage
benchmark.

In any case, it is noted that for the purposes is regort aNgafinal
recommendations, only the cost of Shin Yang' RC haSs been included

in the benchmark calculations.

PART IV REASONS FOR CHDS

BENCHMARK

In arriving at the weighted av e
Protection considers the bench ,

hmark, Customs and Border
d:

domesti®prices actually paid for HRC by HSS
has bgpn cleansed to isolate grades and

are known to be used to manufacture

er available data like SBB prices, which are
research of quoted prices rather than prices

estic prices at similar terms of trade to those

China;

red to be reliable and reasonable data to reflect the cost
of in various Asian markets;

\ is a sufficiently broad sample of data, consisting of data from major

\ producers and exporters from the benchmark countries that
collectively represent a significant proportion of the goods exported
to Australia during the investigation period;

e is an average of three competitive markets in Asia, thereby
collectively representing an average of what competitive market
costs/adequate remuneration in Asia is likely to be absent
government influence;238 and

237 It is noted that the SBB differential between the price of black and galvanised HRC has been
applied in arriving at a pre-galvanised coil benchmark. This is considered reasonable in the
circumstances, and is discussed further at PART Il of this appendix.

%38 Which is further supported by the fact that the HRC domestic cost data verified with Thai exporters
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¢ has been reasonably adjusted to arrive at benchmarks that
accurately represent the costs of delivery in China, as well as the
differences between HRC and pre-galvanised raw material, and
HRC and narrow strip in China, with reference to in-country data.

Consequently, Customs and Border Protection considers that its weighted
average benchmark achieves the aim to arrive at a reasonable benchmark for
HRC and narrow strip in China for those goods used to manufacture HSS,
absent of GOC market distortions.

Furthermore, the benchmark is considered to be the most reasonablg in the
circumstances, noting the nature of available data and the aim of
benchmark itself.

is also similar to the quantum of the benchmark (another competitive market in Asia).
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PARTV SUBMISSIONS IN RESPONSE TO SEF177

V(i) Reasonableness of ‘basket’ (welghted average) approach

In response to SEF177, various parties have made submissions in relation to
the overall reasonableness of the ‘basket’ benchmark used.2*® These are
considered below.

Summary of submissions

ATM

In response to SEF177, ATM has submitted that the Japanese
prices published by SBB should be used as the basis for the ben
rather than a ‘basket’ approach.?4¢ These prices were uggd by AT

reasonable basis for a benchmark.

ATM submits that the Japanese FOT price is
Japan is recognised as an efficient producer of
HRC in the region, and the domestic paggs of HRC
in a competitive market.

is a major exporter of
apan are determined

ATM further submits that the ke
and that an actual price (the JaPQge
basket weighted average approac

‘not an actual price’ for HRC,
e) is more appropriate than a

The ASA
The ASA has toms and Border Protection has used a
benchmark or no link to international, competitive market

ary course of trade in the region’.

its that, for the purposes of constructing HRC cost (or
s and Border Protection should use the lesser of:

M's own HRC purchases from BlueScope Steel (net of all rebates);
ATM's own purchases of imported HRC net of all rebates and other
iscounts;

lueScope Steel's own HRC export prices;

e ‘Far East Asian (FOB) Index’ prices from ‘CRU Monitor’;

» the lowest, undumped HRC cost available.

The ASA has not signified a preference for one of these options over another

urther submissions in relation to the reasonableness, calculation and application of the
ark have been discussed earlier in this appendix, as weil as In the body of the report.

' submission of 14 May 2012, page 10.
‘ubmission of 14 May 2012, page 4.
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(except requesting the lowest of the selection be used), or why each or any is
considered to better represent ‘international, competitive market prices’,
which the ASA appears to consider should be the aim or the established
benchmark.

lian for
In its submission of 1 May 2012, Dalian Steelforce submitted that a weighted

average approach to calculating a benchmark (i.e. the basket approach) is
‘flawed’ and may constitute unfavorable treatment for cooperating exporters.

GDP than the ‘basket’ countries, this should be recogni
calculating a benchmark.

Dalian Steelforce further submits that the weig averaga be ark is not
in fact a cost which exists in any market, and {&nhot thgclo comparator to
the Chinese HRC market in terms of price.

TE

untervailing investigations, Customs
to construct costs for Chinese

: that of a non-market economy, where a
n be taken; and

o and Kingland have submitted that the international (i.e. export) price
fro iwan should be used as a substitute, as they are reflective of
reasoMgble market costs without government influence, were available to
Chinese HSS manufacturers, and were the lowest import prices available
(which Chinese exporters of HSS would logically have opted for).

242 Noting that Dalian Steelforce does not agree with the substitution of costs or the countervailability
of Program 20 generally.

243 Hyludao submission of May 14 and Kingland submission of May 14.
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Additionally, Huludao and Kingland have submitted:

o there is no way for a Chinese HSS manufacturer to purchase HRC in
another country's domestic market (noting the basket data was based
on domestic prices in the investigated countries/region),

+ the benchmark data used was selective, rather than countrywide and
therefore not representative; and

o the different market conditions between China and the benchmark
countries/region should be adjusted for (e.g. availability and
marketability).

Aspects of these points raised by Huludao and Kingland were al
by TFQ.244

The GOC

In response to SEF177, the GOC has reiterated its
Appellate Body's findings of DS257, and submitt
to use an external benchmark under WTO or
the circumstances of this case’.245

The GOC has also submitted its objection to the r
Customs and Border Protection in rgi importe
for the benchmark.

C prices as a basis

Both of these points have bee d ed eager in this appendix.

Customs and Border Brotection sessment

ould used to reflect the fact that China is a 'low cost’ market,

" Cu s and Border Protection notes the Appellate Body's comments in
DS25 Mgt Paragraph 109 that:

it is clear, in the abstract, that different factors can result in one country

havin mparative advanta ver another with respect to the
production of certain goods. In any event, any comparative advantage
woul refl in the market conditi revai in ntry of
rovision and, theref: would havi aken into account an

244 TFQ submission of 11 May 2012,
245 GOC submission of 16 May 2012, page 6.
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refl in th ny method used for th
d_qt_ecm ination gq_eggggz of remuneration, if it is to relate or refer to,

or be connected with, prevailing market conditions in the market of
provision.

[Emphasis added]
This notion is also reflected in the GOC's pre-SEF Submission concerning

Chinese domestic HRC costs and comparisons with other markets?4 at p21,
which concludes

...a price from some other market cannot simply be used
benchmark without first attempting to determine its basi
the task, in a comparative sense, and then adjusting it t
the prevailing conditions in China.

Customs and Border Protection observes the Appell
DS257 that dlsplay the need to adjust for compar

China does not have an unfettered@omparati@hy advantage in producing
HRC, narrow strip and the upsgea Is of these products. Multiple
identified GOC policies, plans a

steel industry (including HRC and arrow strip) experiences several

the steel industry, which have been accumulated
nsive development in the past, have been more

ands and overexpansion of aggregate capacity. Until the
nd of 2008, the production capacity of crude steel exceeds the actual
demands for about 100 milflion mefric tons. (2) Weak in innovation. The
search and development and application of advanced production
echnology and high-end products are mainly relied on importation and
imitation. Some of the superior quality and key steel products still
request numerous import while the structure of consumption maintains
at a low level. (3) Poor geographical location of production capacities.
Most production facilities and steel enterprises are located in large and
medium-sized inland cities, where production are poorly conditioned
and seriously restricted in the terms of environmental absorbing

248 g March 2012

REP177: HSS China, Korea, Malaysia, Taiwan and Thailand 266



Public
File 8

e awsssanansnsn s

capacity, water resource, transportation and energy supplies; (4) Low
concentration rate. The average production capacity of crude steel is
less than 1 million metric tons. Top 5 producers account only 28% of
total production nationwide; (5) Weak in resource reserve. Domestic
endowment of iron ore resource is low and the degree of self-
sufficiency is less than 50%. (6) Disorder in circulation markets. More
than 150,000 vendors are in the steel market. There is serious
tendency to speculate on the markets. ‘

It is considered this provides evidence to suggest that, if anything, China may
have a comparative disadvantage in certain areas when it comes to
producing HRC, narrow strip and upstream inputs.

Moreover, Customs and Border Protection considers that in ce S
where China has developed (or is developing) a comparative advaRggge in
producing HRC and/or narrow strip:

¢ this has been heavily distorted (and even |
influences in the Chinese iron and steel
plans and implementing measures);
+ therefore the extent to which this comp

has no genuine (i.e. not
ed by competitive market
n, Malaysian and Taiwanese

This is not to say that it is consider
attributable to GOC influence it ra
forces) comparative advantages

HRC markets.

he verified Chinese prices of HRC during
istently lower than the purchase prices for
estigated countries/region, as well as below

K. It is considered that this reduced price is due, at

the investigatio
HRC obse i
other publicly

substantially the same (likely to be artificially low), as they would have
ithout GOC influence. Consequently, the observation that Chinese

es are below those of other competitive markets in the region,
including the East Asian SBB average, is attributed, at least in part, to this
GOC influence. '

Customs and Border Protection therefore considers that any ‘adjustment’ to
the benchmark to take account of comparative advantages in China would
need to accurately:

» determine and quantify what the true, uninfluenced comparative
advantages of the Chinese market are, and those which are a result of
GOC influence and only adjust for ‘true’ comparative advantages; and
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« identify, quantify and take into account the comparative disadvantages
of the Chinese iron and steel industry (noting that GOC influence is
likely to have lessened certain comparative disadvantages).

This would necessarily need to arrive at a ‘net’ figure for comparative
advantage.

Noting the complexity and extent of the GOC influence in the domestic iron
and steel industry, Customs and Border Protection determines that it is not
possible to accurate isolate and quantify what amount of any comparative
advantage enjoyed by the Chinese HRC and narrow strip markets hgs been
derived from comparative advantages that are not attributable to ernment
distrotions, or is a result of GOC influence, in order to accurat
any adjustment for comparative advantage.

Customs and Border Protection therefore considers tha

¢ itis not reasaonable to adjust the benchma

suggested should be Taiwajiese HRC prices) should be used to
establish a benchmark, as i
market been allowed t e
this would have resulted

next lowest avajjable price

istorting GOC influences,

Consequently, Cug
reasonable to ajg price that reflects an average price of

the region in the manner undertaken for the

Customs and Border Protection has reviewed each of these proposed
options, bearing in mind the requirements of the Act and SCM Agreement
outlined in PART Il of this appendix, the availability/reliability of the available
data, and the abovementioned aim at arriving at a benchmark for HRC and
narrow strip in China absent GOC influence.

Customs and Border Protection considers that all of the proposed alternatives
each have certain merits and disadvantages, and does not consider it
necessary to outline these in detail within this report.
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In any case, noting the available information, Customs and Border Protection
considers that the basket weighted average approach of establishing a
benchmark to be the most reasonable in the circumstances, and based on
the best available information, which has been verified and cleansed.

The merits of this approach are discussed earlier in this section, and
throughout this appendix.

In relation to the concerns raised by interested parties that the y#fght
average benchmark:

e does not represent an actual cost in a existing
and/or

+ was not actually available to Chinese HS
investigation period;

requirement, either
within the Act, the SCM Agreement, or the ADA f benchmark of this

a price that was physically availablgito Chinese HSS exporters during the
investigation period (such as the T

On the contrary, while Customs
be cases where such aprice is corfalered to be suitable for establishing a
arily be reflective of what a

ated country (i.e. HRC and narrow strip

and pre-galvanised HRC

Follo SEF177, Dalian Steelforce has submitted (in its submission of
1 May 2012 and in a meeting with Customs and Border Protection on
30 April 2012)247 that the difference between the SEF177 benchmark for
black and galvanised HRC appears to be understated.

Dalian Steelforce submitted it considers this to be because the black HRC
‘basket’ benchmark is too high, suggesting this could be because of the
product mix of those exporters whose verified data had been used, and in

247 The record this discussion is available on the Public Record.
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particular the thickness gauges of the products manufactured by these
exporters (as Dalian Steelforce explained that thicker HRC and narrow strip is
generally more expensive, and the basket exporters may be using a
disproportionate amount of thicker gauged HRC to that used in China).

Dalian Steelforce submitted information as to what it considers the difference
between purchase prices for black and pre-galvanised HRC should be during
the investigation period.

Customs and Border Protection has reviewed the benchmark to determine
whether this issue could be driven by differences in gauges (thicknegses) of
HRC used as suggested by Dalian Steelforce.

It is noted that the available data is limited in terms of conducti
comparison between the prices of various gauges of HRC used b
exporters and by Chinese HSS manufacturers. Howev
Border Protection’s analysis has not definitively sho
affects the purchase price of HRC on a per tonne

the basket exporters with those of the Chinese
regardless of the gauges of HRC used by these

As a result of its analysis, Custom d Border Proteclion has determined
that it is not the differences in HR is driving the difference

enchmark, but rather the
weighting of these benchmarks SEF177 the black benchmark

included Malaysian datg, though t

HRC benchmark).
In light of this, rotection sought to establish a different
method of arri : Ised benchmark by:

benchmark (based on verified Korean,
Wwanese data); then

ical adjustment to this black benchmark for galvanising
s the actual price difference between black and

RC prices in China.

Th different to the original approach of calculating a galvanised
benc rk by reference only to Korean and Taiwanese data.

To arrive at this ‘physical adjustment’, Customs and Border Protection
examined the difference between SBB data for domestic, Shanghai HRC and
galvanised HRC (which was reported inctuding VAT, though this was
removed from the data used) and arrived a quarterly average difference in
purchase price between the two.

This difference was compared with:

o the verified quarterly average differences in purchase price for HDG
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and pre-galvanised coil for selected cooperating Chinese exporters;
and

» an estimate for this difference submitted by Dalian Steelforce in
response to SEF177

and was found to be reasonably similar to these price differences.

Customs and Border Protection therefore considers this SBB Shanghai
domestic price to be reasonably representative of the actual difference
between black and galvanised HRC purchase prices in China during the
investigation period, and therefore suitable for use in its benchmark
calculations.248

Grade and standards of HRC and narrow strip

Orrcon considered in its response to SEF177249 that th
HRC used by Customs and Border Protection did n
in raw material grades used in manufacture of HS$ fo
when compared to the raw material grades u
the Chinese market.

from China usually complies with A
be manufactured from Chinese H
exported to Australia from the cou
is mainly HSS complying with 9/ 1163 C@0. Orrcon claimed that the
raw material grades required fo
| in price.

erent HSS grades, although this required
ong different exporters. The analysis does not

oms and Border Protection highlights that Orrcon is not

in its understanding that the benchmark data used was only for HRC
o manufacture HSS for export to Australia (and therefore predominantly
3t met the requirements of the AS1163 standard). In arriving at its
benchmark, Customs and Border Protection used all HRC data for the
benchmark exporters that related to their manufacture of HSS, whether it be
destined for the Australian market, domestic market or other export
destinations.

It is therefore considered that the benchmark data represents HRC used to

24810 be used as an upwards adjustment to the black HRC basket price to arrive at a reasonable pre-
galvanised HRC and narrow strip benchmark.

249 Orrcon submission of 14 May 2012
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manufacture HSS to a variety of specifications, including the (generally) less
stringent?8? domestic standards of Malaysia and Taiwan.

Customs and Border Protection considers the benchmark it has used is
reasonable.

250 |n comparison to As1163,
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PART VI CONCLUSION

After considering those matters raised in response to SEF177, as well as all
other relevant information and further analysis, Customs and Border
Protection has determined its final black HRC benchmark to be the weighted
average of verified domestic black HRC costs incurred by verified selected
cooperating HSS exporters cooperating with the investigation into HSS from
Korea, Malaysia and Taiwan, at comparable terms of trade and conditions of
purchase to those observed in China, adjusted to account for:

o the increased purchase price of pre-galvanised HRC o
HRC, with reference to the quarterly average purch
difference between the SBB China domestic Shangh
and the China domestic Shanghai pre-galvanised HRC

¢ differences in delivery terms observed in Chirfy{ex-works,
delivered); and

o the reduced cost of narrow strip in Chi

This results in the following 8 categories of bedfichm tob ed as
appropriate in determining the adequacy of re tion for HRC and/or
narrow strip paid by HSS exporters:

Benchmark Basis of calculation
Weighed average of verified
domeghic black HRC cost used in

Black HRC dslivered manufacture of Korean,
Malaysian and Taiwanese exporters,
elivery included.

Black HRC delivered benchmark
above, minus verified quarterly
average delivery costs from one
cooperating Chinese exporter

Black HRC delivered benchmark
above, minus the quarterly verified
average difference between HRC and
narrow strip purchase prices by the
cooperating Chinese exporters.

Black narrow strip  delivered
benchmark above, minus verified
quarterly average delivery costs from
one cooperating Chinese exporter.
Black HRC delivered benchmark
above, plus purchase price for
galvanising differential (based on
SBB Shanghai data).

ck narrow strip ex-works

Pre-galvanised HRC delivered

251 Reported by SBB as VAT-inclusive, but VAT removed for the purposes of establishing the
benchmark.
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Benchmark Basis of calculation
Pre-galvanised HRC  delivered
benchmark above, minus verified
quarterly average delivery cost from
one cooperating Chinese exporter.
Pre-galvanised HRC delivered
benchmark above, minus the
quarterly verified average difference
between HRC and naggw strip
purchase prices by th operating
Chinese exporters.

Pre-galvanised HRC ex-works

Pre-galvanised narrow strip delivered

pre-galvanised narrow strip ex-works
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NON-CONFIDENTIAL APPENDIX D — BENEFIT UNDER PROGRAM
20 — LESS THAN ADEQUATE REMUNERATION

In the original investigation it was alleged that Chinese exporters of HSS benefited from
the provision of goods by the GOC at less than adequate remuneration. In particular it
was claimed that HRC, the main input used in the manufacture of HSS, was being
produced and supplied by state owned or state invested enterprises at less than
adequate remuneration.

Under this program, a benefit to the exporter of HSS is conferred by HRC being provided
by the GOC at an amount reflecting less than adequate remuneration, having regard to
prevailing market conditions in China.

Consistent with the original investigation and subsequent HSS cases, the Commission
sought information from exporters to establish the quantity and cost of HRC, the identity
of the supplier (trader or original manufacture) and if the supplier was an SIE.

In determining whether the provision of goods conferred a benefit, the Commission has
had regard to the provisions set out in subsection 269TACC(3). The Commission
established a benchmark price in order to assess whether the goods were provided for
less than adequate remuneration.

The Commission considers that, absent distortions in the Chinese HRC market, that
market would be the most relevant market in which to assess the adequacy of
remuneration. In that case the Commission would assess adequacy of remuneration for
HRC by comparing prices paid by HSS producers for HRC supplied by SIEs with a
benchmark using Chinese HRC prices.

However, the Commission has had regard to prevailing market conditions for HRC in
China and considers that the extent and degree of GOC involvement in the Chinese HRC
market has significantly distorted all Chinese HRC prices, not just the prices for HRC
supplied by SIEs. The Commission considers therefore that any benchmark that uses
Chinese HRC prices would be an unreliable comparator in assessing adequacy of
remuneration under s269TACC(3)(d).93

The Commission considers that the distortions in the Chinese HRC market are such that
an external benchmark for HRC prices must be used in assessing the adequacy of
remuneration. The Commission considers that the benchmark of verified actual HRC
costs for HSS exporters within the region for which it has reliable, contemporary, verified
information (namely from Korea and Taiwan) is suitable for determining the adequacy of
remuneration having regard to the prevailing market conditions in the Chinese HRC
market.

The Commission considered adjusting the external benchmark, specifically for Tianjin
Youfa and, more generally, for Chinese comparative advantage in producing HRC. The

93 prices for HRC imported to China would be also affected by distortionary GOC policies and hence would be unsuitable
for use in assessing adequacy of remuneration, see REP 177 at Part 11I(i) of Appendix C.
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Commission’s consideration of adjustments to the external benchmark is set out below.
The Commission found that:

e an adjustment should be made to the benchmark to recognise that Tianjin Youfa
uses narrow strip and not HRC to produce some of the HSS exported to Australia
in the review period; and

e it would not be possible to determine any net comparative advantage for purposes
of this review, particularly given the significant involvement of the GOC in relevant
markets.

D1 Prevailing market conditions for HRC in China
D1.1 Findings on prevailing market conditions for HRC in China

Based on the following, the Commission considers that the GOC materially affected
prevailing market conditions for HRC in China during the review period. The GOC was
able to exert this influence through its directives and oversight, subsidy programs,
taxation arrangements and the significant number of SIEs (described in further detail
below).

The Commission also concludes that this influence over the Chinese HRC market has
significantly distorted all Chinese HRC prices, not just the prices for HRC supplied by
SIEs. The Commission considers therefore that any benchmark that uses Chinese HRC
prices would be an unreliable comparator in assessing adequacy of remuneration under
S269TACC(3)(d).%4

D1.2 Prevailing HRC market conditions

The prevailing market conditions to which the Commission must have regard under
s269TACC(4) concern the market for the goods that are alleged to be provided for less
than adequate remuneration, in this case HRC. In having regard to the prevailing market
conditions for HRC the Commission observes that HRC is a key input to HSS production
(accounting for over 90 per cent of the cost to make HSS).

The Commission has also considered conditions in the broader Chinese steel industry
because of a paucity of information concerning aspects of the Chinese HRC market. This
paucity of information is in part due to the GOC'’s decision not to provide the Commission
with a response to its government questionnaire. The Commission considers this
approach reasonable as HRC accounts for a significant share of total steel production in
China and is a key input in producing a number of different steel products.

D1.3 Conditions in the Chinese HRC market

As set out in Appendix A, the Commission found that Chinese HRC production increased
by around 40 per cent during 2010 to 2015 notwithstanding that Chinese HRC prices fell
by around 48 per cent in the same period. In addition, Chinese HRC prices were below
comparable benchmarks within the Asian region on a sustained basis.

The Commission found that significant declines in prices between 2010 and 2015 and
price differences between China and other Asian steel producing nations reflect structural

94 prices for HRC imported to China would be also affected by distortionary GOC policies and hence would be unsuitable
for use in assessing adequacy of remuneration, see REP 177 at Part 11I(i) of Appendix C.
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imbalances between capacity, production and consumption in Chinese steel markets. In
particular, HRC production is unresponsive to changes in price and the broader steel
industry’s low level of capacity utilisation and profitability. There are persistently high
levels of HRC production and productive capacity despite low profitability and substantial
losses.

The Commission’s findings in the Chinese HRC market reflect prevailing market
conditions to which the Commission must have regard under s269TACC(4). Details of
the Commission’s findings concerning conditions in the Chinese HRC market are
contained in section A3 of Appendix A.

D1.4 Imbalances in Chinese steel markets

The Commission found that the GOC'’s involvement in and influence over the steel
industry is a primary cause of the prevailing structural imbalances both in the broader
steel industry and the HRC market. The Commission recognised the GOC'’s attempts to
restructure and reorganise the industry to manage excess capacity and oversupply
concerns however the Commission considered that those attempts confirm the extent
both of distortions and of the GOC's involvement in and influence over the Chinese steel
industry. The Commission considers that the structural imbalances for Chinese steel
generally and HRC in particular are prevailing market conditions to which the Commission
must have regard.

Details of the Commission’s findings, including specific initiatives by and examples of the
GOC reshaping the steel industry, are contained in section A4 of Appendix A.

D1.5 GOC influence in Chinese steel markets

The Commission identified a number of key mechanisms through which the GOC
distorted conditions in the Chinese steel industry, including in the HRC market. These
same key mechanisms distort prevailing HRC market conditions. These key mechanisms
include:

e the role and operation of SIEs: the Commissiopn found, among other things, that
steel producing SIEs have received and continue to receive significant indirect and
direct financial support from a number of levels of government in China (see
section A5.1 of Appendix A for details);

e industry planning guidelines and directives: the Commission found, among other
things, that the GOC'’s involvement in the Chinese steel industry through numerous
planning guidelines and directives materially contributed to the industry’s
overcapacity, oversupply and distorted structure (see section A5.2 of Appendix A
for details);

e provision of direct and indirect financial support: the Commission found, among
other things, that programs providing direct and indirect financial support directly
contributed to conditions in the Chinese steel industry including those for HRC (see
section A5.3 of Appendix A for details); and

¢ taxation arrangements: the Commission found among other things that the GOC
selectively altered VAT rebates and taxes applied to steel exports to alter the
relative profitability of different types of steel exports and of exports compared to
domestic sales and used the same mechanisms to alter the relative supply of
particular steel products in the domestic market (see section A5.4 of Appendix A
for details).
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D2 Consideration of adjustment of the external benchmark

Subsection 269TACC(4) requires that the adequacy of remuneration in relation to goods
or services is to be determined having regard to prevailing market conditions for like
goods or services in the country where those goods or services are provided or
purchased.

D2.1 Adjustment for Tianjin Youfa’'s use of narrow strip

Tianjin Youfa uses an alternative to HRC known as narrow strip as the raw material to
produce some of its HSS. Narrow strip is a marginally lower cost raw material that can be
used to make certain specifications of HSS. Tianjin Youfa submitted that the benchmark
should be adjusted to reflect the lower cost of narrow strip compared to HRC. The
Commission agrees that such an adjustment is appropriate and has adjusted the
benchmark to compare with Tianjin Youfa’'s purchases of narrow strip. The adjustment is
based on the difference between Tianjin’s purchase price of HRC and narrow strip.

D2.2 Adjustment for comparative advantage

The Commission considers that it would not be possible to determine any net
comparative advantage for purposes of this review, particularly given the significant
involvement of the GOC in relevant markets.

In Dalian Steelforce Hi-Tech Co Ltd v Minister for Home Affairs [2015] FCA 885, Nicholas
J considered the treatment in REP 177 of a more general adjustment to benchmark
prices, namely for a claimed Chinese comparative advantage in production of HRC.
Nicholas J accepted the view of the Australian Customs and Border Protection Service
that such an adjustment was not practical, reasonable or warranted in that case and that
the more reasonable approach was to use a benchmark that reflected an average price of
HRC that did not include any adjustment for competitive advantage.

The Commission considered whether the HRC benchmark should be adjusted for
comparative advantage for purposes of this review. The Commission observes that no
information or evidence on the subject was provided.

The Australian Customs and Border Protection Service found in REP 177 that China had
both comparative advantages and disadvantages in producing HRC. That would require
calculating a net figure for comparative advantage;® that task would be difficult enough.
In addition, to calculate a net comparative advantage with any degree of accuracy would
require the Commission to isolate and subtract the effect of GOC's significant involvement
in the Chinese steel market generally, and the Chinese HRC market in particular.
Similarly for this review, the Commission considers that it would not be possible to isolate
and quantify to effect of GOC involvement in the relevant markets and to determine a net
comparative advantage.

In keeping with the position outlined in Continuation 379, the Commission considers that
the verified price of HRC obtained from HSS manufacturers in Korea and Taiwan
(adjusted where appropriate for differences in prices between HRC and narrow strip) is
the most suitable benchmark for determining whether HRC was provided at less than
adequate remuneration and conferred a benefit in relation to the HRC used in the goods
exported.

95 REP 177 at pages 166 to 167.
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APPENDIX B — SUBSIDY PROGRAMS

B.1

Finding

After assessing all relevant information available, the Commission has found that financial
benefits293 were conferred to HSS producers from China in respect of the goods via
countervailable subsidy programs.

B.2

Relevant legislation

Section 269T(1) of the Act defines a ‘subsidy’ as follows:

subsidy, in respect of goods exported to Australia, means:

(@)

a financial contribution:

(i)
(ii)
(iii)

that involves:

(b)

(iv)
(v)

(vi)
(vii)

by a government of the country of export or country of origin of the goods;
or

by a public body of that country or a public body of which that government
is a member; or

by a private body entrusted or directed by that government or public body
to carry out a governmental function;

a direct transfer of funds from that government or body; or

the acceptance of liabilities, whether actual or potential, by that
government or body; or

the forgoing, or non-collection, of revenue (other than an allowable
exemption or remission) due to that government or body; or

the provision by that government or body of goods or services otherwise
than in the course of providing normal infrastructure; or

(viii) the purchase by that government or body of goods or services; or

any form of income or price support as referred to in Article XVI of the General
Agreement on Tariffs and Trade 1994 that is received from such a government or

body;

if that financial contribution or income or price support confers a benefit (whether directly
or indirectly) in relation to the goods exported to Australia.

Section 269TAAC defines a countervailable subsidy as follows:

(1)
(@)

For the purposes of this Part, a subsidy is a countervailable subsidy if it is
specific.

Without limiting the generality of the circumstances in which a subsidy is specific,
a subsidy is specific:

(@)
(b)

(€)

if, subject to subsection (3), access to the subsidy is explicitly limited to
particular enterprises; or

if, subject to subsection (3), access is limited to particular enterprises
carrying on business within a designated geographical region that is
within the jurisdiction of the subsidising authority; or

if the subsidy is contingent, in fact or in law, and whether solely or as one
of several conditions, on export performance; or

293 gections 269TACC(2)(a) and (b) refer.
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(d) if the subsidy is contingent, whether solely or as one of several
conditions, on the use of domestically produced or manufactured goods
in preference to imported goods.

(3) Subject to subsection (4), a subsidy is not specific if:

(@) eligibility for, and the amount of, the subsidy are established by objective
criteria or conditions set out in primary or subordinate legislation or other
official documents that are capable of verification; and

(b) eligibility for the subsidy is automatic; and

(c) those criteria or conditions are neutral, do not favour particular
enterprises over others, are economic in nature and are horizontal in
application; and

(d) those criteria or conditions are strictly adhered to in the administration of
the subsidy.

(4) The Minister may, having regard to:

(@) the fact that the subsidy program benefits a limited number of particular
enterprises; or

(b) the fact that the subsidy program predominantly benefits particular
enterprises; or

(c) the fact that particular enterprises have access to disproportionately large
amounts of the subsidy; or

(d) the manner in which a discretion to grant access to the subsidy has been
exercised;

determine that the subsidy is specific.

(5) Inmaking a determination under subsection (4), the Minister must take account
of:
(@) the extent of diversification of economic activities within the jurisdiction of
the subsidising authority; and
(b) the length of time during which the subsidy program has been in
operation.

Section 269TACC directs how the Minister determines whether a financial contribution or
income or price support confers a benefit, and is therefore a countervailable subsidy.
Section 269TACD sets out how the amount of this benefit is determined.

B.3 Definition of Government, Public and Private Bodies

In its assessment of each program, the Commission has had regard to the entity
responsible for providing the financial contribution (if any) under the relevant program, as
part of the test under section 269T(1) for determining whether a financial contribution is a
subsidy. Under section 269T (1), for a contribution to be a subsidy, the contribution must
have been made by:

e a government of the country of export or country of origin of the goods; or

e apublic body of that country, or a public body of which that government is a
member; or

e a private body entrusted or directed by that government or public body to carry out
a governmental function.
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B.3.1 Government

As described in section 16.2 of the Manual, the Commission considers that the term
“government” is taken to include government at all different levels, including at a national
and sub-national level.

B.3.2 Public Bodies

The term “public body” is not defined in the Act. Determining whether an entity is a
“public body” requires evaluation of all available evidence of the entity’s features and its
relationship with government, including the following:

(1) The objectives and functions performed by the body and whether the entity in
question is pursuing public policy objectives. In this regard relevant factors
include:

o legislation and other legal instruments,

o0 the degree of separation and independence of the entity from a
government, including the appointment of directors, and

0 the contribution that an entity makes to the pursuit of government
policies or interests, such as taking into account national or regional
economic interests and the promotion of social objectives.

(2) The body’s ownership and management structure, such as whether the body is
wholly- or part-owned by the government, or has a majority of shares in the body.
A finding that a body is a public body may be supported through:

o0 the government’s ability to make appointments,

o the right of government to review results and determine the body’s
objectives, and

o the government’s involvement in investment or business decisions.

The Commission considers this approach is consistent with the WTO Appellate Body
decision of United States — Countervailing Measures (China).2%4 In that case the Appellate
Body referred to the following three indicia which may assist in assessing whether an
entity is a public body vested with or exercising government authority:

e Wwhere a statute or other legal instrument expressly vests government authority in
the entity concerned;

e Wwhere there is evidence that an entity is, in fact, exercising governmental functions;
and

e where there is evidence that a government exercises meaningful control over an
entity and exercises governmental authority in the performance of government
functions.

These principles have also previously been considered in the Federal Court of
Australia.29

294 Ds379 United States — Definitive Anti-Dumping and Countervailing Duties on Certain Products from China.

295 gee; Panasia Aluminium (China) Limited v Attorney-General of the Commonwealth [2013] FCA 870, [27]-[70];
Dalian Steelforce Hi Tech Co Ltd v Minister for Home Affairs [2015] FCA 885, [50] to [73].
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B.3.3 Private Bodies

Where an entity is neither a government nor public body, the Commission will consider it
a private body, in which case, a government direction to make a financial contribution in
respect of the goods must be established in order for the contribution to be considered a
subsidy, as defined by section 269T(1).

Pursuant to section 16.3 of the Manual, in determining the character of an entity which
may have provided a financial contribution, the Commission will consider whether a
private body has been:

e ‘“entrusted” to carry out a government function, which occurs when a government
gives responsibility to a private body; or

e “directed” to carry out a government function, which occurs in situations where the
government exercises its authority over a private body.

Accordingly, not all government acts will be considered as entrusting or directing a private
body. Encouragement or mere policy announcements by government, in and of
themselves, are not sufficient to satisfy this test. However, threats and inducements may
be evidence of government intervention. In situations where the private body is
considered to be a proxy by government to give effect to particular financial contributions,
this test will usually be satisfied.

B.4 Information considered by the Commission

In assessing the alleged subsidy programs, the Commission has considered information
provided in the REQSs, verifications and submissions. This includes information provided
by Tianjin Youfa and Tianjin Ruitong regarding whether they were in receipt of any
previously investigated or new countervailable subsidies and, if so, the value of any
benefits received.

In relation to Program 20 — LTAR, the Commission also undertook desktop research to
identify whether state owned organisations either wholly (SOE) or patrtially (SIE) owned
the HRS manufacturing entities listed by Tianjin Youfa and Tianjin Ruitong as suppliers of
HRC. Where the Commission could not find information in respect of a particular
manufacturer, and in the absence of a response from the GOC to the relevant
questionnaire, the Commission has relied on the information provided by Tianjin Youfa
and Tianjin Ruitong.

B.4.1 The Commission’s consideration of public bodies for Program 20 - LTAR

The Commission considers that its analysis in Appendix A describes how SOEs operate
in the Chinese steel market and industry. In particular, the analysis shows that;

¢ the Chinese steel industry is an industry of national strategic importance, which is
influenced by the GOC; and

¢ the Chinese steel industry is a vehicle to promulgate the government’s directives,
objectives, reforms and mission.

Whilst the Commission notes that mixed-ownership (SIE) reform is an ongoing feature of
the Chinese steel industry, the information before the Commission does not suggest that
mixed-ownership results in a greater degree of market orientation, which offsets or
diminishes the influence of the GOC when it is a shareholder.
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The Commission considers that the GOC, as a shareholder in a steel mill, has direct
influence over the operations of that mill. As steel mills in China, regardless of ownership,
are already subject to the directives, plans and guidelines of the central government, the
Commission considers that the role of the GOC as shareholder serves to strengthen
compliance with, and serve the direction of, the central government.

In the absence of relevant information held but not provided by the GOC and in light of all
available information, the Commission concludes that Chinese steel mills, whether wholly
or partially owned by the GOC, possess, exercise and are vested with governmental
authority and are therefore public bodies.

For the purposes of determining whether Program 20 conferred a benefit to Tianjin
Ruitong and Tianjin Youfa, the Commission has found that

e inrelation to the goods exported to Australia from China, HRC was provided for
LTAR (section 269TACC(3)(d)); and

e the benchmark of verified actual HRC costs for HSS exporters from Korea, Taiwan
and Thailand was suitable for determining the adequacy of remuneration having
regard to the prevailing market conditions in the Chinese HRC market (section
269TACC(4)).

B.5 Subsidy programs considered

The Commission examined 66 subsidy programs as part of this review, comprising:

e 52 existing programs covered by the countervailing duty notice deemed to be
countervailable subsidies received by exporters in respect of HSS during previous
inquiries; and

e 14 additional subsidy programs that the Commission examined as part of this
review.

The Commission provided the GOC with a government questionnaire to gather evidence

for the purposes of determining whether the 52 existing programs are still countervailable
in relation to HSS exported to Australia from China. The GOC did not provide a response
to the government questionnaire.

In accordance with section 269TAACA(1) of the Act, because the GOC has not given the
Commission information considered to be relevant to the review, in determining whether a
countervailable subsidy has been received in respect of the goods, the Commission has
relied on the available evidence.

The Commission’s consideration of the facts available in relation to the existing and
additional programs is outlined in Table 47 below.
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No. | Program name Evidence that program is still countervailable Countervailable?
1 | Preferential Tax Policies for Enterprises with Foreign Investment | Notified during the review period by the GOC to the WTO in WTO Yes
Established in the Coastal Economic Open Areas and Economic | document G/SCM/N/220/CHN (Program 8)_296
and Technological Development Zones
2 | One-time Awards to Enterprises Whose Products Qualify for Countervailed by the Commission in 2016 in relation to steel grinding balls Yes
‘Well-Known Trademarks of China’ and ‘Famous Brands of (Program 7).2%7
China’
5 | Matching Funds for International Market Development for Small | Countervailed by the Commission in 2016 in relation to steel grinding balls Yes
and Medium Enterprises (Program 8).
Appears to have been notified during the review period by the GOC to the
WTO in G/SCM/N/220/CHN (Program 36).
6 | Superstar Enterprise Grant Countervailed by the Commission in 2016 in relation to steel grinding balls Yes
(Program 3).
7 | Research & Development (R&D) Assistance Grant Countervailed by the Commission in 2016 in relation to steel grinding balls Yes
(Program 10).
8 | Patent Award of Guangdong Province Countervailed by the Commission in 2016 in relation to steel grinding balls Yes
(Program 34).
10 | Preferential Tax Policies for Foreign Invested Enterprises— Notified during the review period by the GOC to the WTO in Yes
Reduced Tax Rate for Productive Foreign Invested Enterprises G/SCM/N/220/CHN (Program 1).
scheduled to operate for a period of not less than 10 years
11 | Preferential Tax Policies for Enterprises with Foreign Investment | Notified during the review period by the GOC to the WTO in Yes
Established in Special Economic Zones (excluding Shanghai G/SCM/IN/220/CHN (Program 7).
Pudong area)
12 | Preferential Tax Policies for Enterprises with Foreign Investment | Notified during the review period by the GOC to the WTO in Yes
Established in Pudong area of Shanghai G/SCM/IN/220/CHN (Program 9).
13 | Preferential Tax Policies in the Western Regions Countervailed by the Commission in 2016 in relation to steel grinding balls Yes

(Program 3).

Notified during the review period by the GOC to the WTO in
G/SCM/N/220/CHN (Program 11).

296 gee WTO document number G/SCM/N/220/CHN dated 30 October 2015.

297 Anti-Dumping Commission Report No. 316 (REP 316)



https://docs.wto.org/dol2fe/Pages/FE_Search/FE_S_S009-DP.aspx?language=E&CatalogueIdList=230956,230275,227578,135564,135369,130064,126962,122934,122280,120167&CurrentCatalogueIdIndex=3&FullTextHash=&HasEnglishRecord=True&HasFrenchRecord=True&HasSpanishRecord=True

PUBLIC RECORD

No. | Program name Evidence that program is still countervailable Countervailable?
14 | Tariff and VAT Exemptions on Imported Materials and Notified during the review period by the GOC to the WTO in Yes
Equipment G/SCM/N/220/CHN (Program 61).
15 | Innovative Experimental Enterprise Grant Countervailed by the Commission in 2016 in relation to steel grinding balls Yes
(Program 11).
16 | Special Support Fund for Non State-Owned Enterprises Countervailed by the Commission in 2016 in relation to steel grinding balls Yes
(Program 12).
17 | Venture Investment Fund of Hi-Tech Industry Countervailed by the Commission in 2016 in relation to steel grinding balls Yes
(Program 13).
18 | Grants for Encouraging the Establishment of Headquarters and Countervailed by the Commission in 2016 in relation to steel grinding balls Yes
Regional Headquarters with Foreign Investment (Program 14).
19 | Grant for key enterprises in equipment manufacturing industry of | Countervailed by the Commission in 2016 in relation to steel grinding balls Yes
Zhongshan (Program 15).
20 | Hot rolled steel provided by government at less than fair market | The Commission has found that the GOC materially influenced conditions Yes
value within the Chinese hot rolled steel (HRC) market during the review period
(Appendix A refers). The Commission also found that hot rolled steel
provided by Chinese SIEs was less than the competitive market
benchmark and therefore conferred a benefit on HSS produced in China.
A similar program in respect of steel billet raw material was countervailed
by the Commission in 2016 in relation to steel grinding balls (Program 1).
In that case the Commission also found that SIEs producing steel raw
materials continue to be considered as ‘public bodies’ for the purposes of
the definition of subsidy in section 269(T) of the Act.2%®8
See above for the Commission’s assessment of whether SIEs are public
bodies.
21 | Water Conservancy Fund Deduction Countervailed by the Commission in 2016 in relation to steel grinding balls Yes
(Program 16).
22 | Wuxing District Freight Assistance Countervailed by the Commission in 2016 in relation to steel grinding balls Yes
(Program 35).
23 | Huzhou City Public Listing Grant Countervailed by the Commission in 2016 in relation to steel grinding balls Yes

(Program 36).

298 Anti-Dumping Commission Report No. 316 at A3.3.1 and Appendix 5
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No. | Program name Evidence that program is still countervailable Countervailable?
27 | Huzhou City Quality Award Countervailed by the Commission in 2016 in relation to steel grinding balls Yes
(Program 37).

28 | Huzhou Industry Enterprise Transformation & Upgrade Countervailed by the Commission in 2016 in relation to steel grinding balls Yes

Development Fund (Program 38).

29 | Land Use Tax Deduction Cooperating exporter declared receipt of a benefit under this program Yes
during the review period.

30 | Wuxing District Public Listing Grant Countervailed by the Commission in 2016 in relation to steel grinding balls Yes
(Program 39).

31 | Anti-dumping Respondent Assistance Countervailed by the Commission in 2016 in relation to steel grinding balls Yes
(Program 17).

32 | Technology Project Assistance Countervailed by the Commission in 2016 in relation to steel grinding balls Yes
(Program 18).

34 | Balidian Town Public Listing Award The exporter that benefitted from this program during the original Yes
investigation (Kingland) is still exporting to Australia and did not make a
submission in relation to this program.

35 | Preferential Tax Policies for High and New Technology Countervailed by the Commission in 2016 in relation to steel grinding balls Yes

Enterprises (Program 5).

Notified during the review period by the GOC to the WTO in
G/SCM/N/220/CHN (Program 6).

36 | Local Tax Bureau Refund Financial contribution — a refund of government revenue to the recipient Yes
enterprise.
Benefit conferred — on all goods manufactured by the recipient enterprise.
Specificity — access is limited to enterprises within the jurisdiction of the
local tax bureau.

37 | Return of Farmland Use Tax Financial contribution — a refund of government revenue to the recipient Yes

enterprise.
Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
local authorities.
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38 | Return of Land Transfer Fee Financial contribution — a refund of government revenue to the recipient Yes
enterprise.
Benefit conferred — on all goods manufactured by the recipient enterprise.
Specificity — access is limited to enterprises within the jurisdiction of the
local authorities.
39 | Return of Land Transfer Fee From Shiyou Financial contribution — a refund of government revenue to the recipient Yes
enterprise.
Benefit conferred — on all goods manufactured by the recipient enterprise.
Specificity — access is limited to enterprises within the jurisdiction of the
local authorities.
40 | Dining lampblack governance subsidy of Jinghai County Financial contribution — a direct transfer of funds to the recipient Yes
Environmental Protection Bureau enterprise.
Benefit conferred — on all goods manufactured by the recipient enterprise.
Specificity — access is limited to enterprises within the jurisdiction of the
Jinghai County Environment Protection Bureau.
41 | Discount interest fund for technological innovation Financial contribution — a direct transfer of funds to the recipient Yes
enterprise.
Benefit conferred — on all goods manufactured by the recipient enterprise.
Specificity — access is limited to enterprises within the jurisdiction of the
Handan City Industry Bureau.
42 | Energy conservation and emission reduction special fund project | Financial contribution — a direct transfer of funds to the recipient Yes
in 2015 enterprise.
Benefit conferred — on all goods manufactured by the recipient enterprise.
Specificity — access is limited to enterprises within the jurisdiction of the
Dagiuzhuang Town Financial Bureau.
43 | Enterprise famous brand reward of Fengnan Finance Bureau Financial contribution — a direct transfer of funds to the recipient Yes

enterprise.

Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
Fengnan District Science and Technology Bureau.
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44

Government subsidy for construction

Financial contribution — a direct transfer of funds to the recipient
enterprise.

Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
Handan City Local Tax Bureau.

Yes

45

Infrastructure Construction Costs Of Road In Front Of No.5
Factory

Financial contribution — a direct transfer of funds to the recipient
enterprise.

Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
Jinghai County Local Tax Bureau.

Yes

46

New Type Entrepreneur Cultivation Engineering Training Fee Of
Jinghai County Science And Technology Commission

Financial contribution — a direct transfer of funds to the recipient
enterprise.

Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
Jinghai County Science and Technology Commission.

Yes

47

Subsidy for Coal-Fired Boiler of Fengnan Subtreasury

Financial contribution — a direct transfer of funds to the recipient
enterprise.

Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
Fengnan District Environment Protection Bureau.

Yes

48

Subsidy for Coal-Fired Boiler Rectification

Financial contribution — a direct transfer of funds to the recipient
enterprise.

Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
Handan City Environment Protection Bureau.

Yes

49

Subsidy for District Level Technological Project

Financial contribution — a direct transfer of funds to the recipient
enterprise.

Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
Dagiuzhuang Town Science and Technology Bureau.

Yes
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50 | Subsidy For Pollution Control Of Fengnan Environmental Financial contribution — a direct transfer of funds to the recipient Yes
Protection Bureau enterprise.

Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
Fengnan District Environment Protection Bureau.

51 | Subsidy from Science and Technology Bureau of Jinghai County | Financial contribution — a direct transfer of funds to the recipient Yes
enterprise.

Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
Jinghai County Science and Technology Bureau.

52 | Subsidy of Environment Bureau transferred from Shiyou Financial contribution — a direct transfer of funds to the recipient Yes
enterprise.

Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
Jinghai County Environment Protection Bureau.

53* | Supporting fund for exhibition from Honggiao District Commerce | Einancial contribution — a direct transfer of funds to the recipient Yes
Commission enterprise.

Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
Honggiao District Commerce Commission.

54* | Government subsidy for job stability Financial contribution — a refund of government revenue to the recipient Yes
enterprise.

Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
local authorities.

55* | Commercial Committee Support Fund Financial contribution — a refund of government revenue to the recipient Yes
enterprise.

Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
local authorities.
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56* | Tianjin Municipal Bureau of Commerce July 2018-December Financial contribution — a refund of government revenue to the recipient Yes
2018 enterprise.
Benefit conferred — on all goods manufactured by the recipient enterprise.
Specificity — access is limited to enterprises within the jurisdiction of the
Tianjin Municipal Bureau of Commerce.
57* | Aiding fees for cases of technology information collection Financial contribution — a refund of government revenue to the recipient Yes
enterprise.
Benefit conferred — on all goods manufactured by the recipient enterprise.
Specificity — access is limited to enterprises within the jurisdiction of the
local authorities.
58* | Patent supporting fund from Science and Technology Bureau of | Financial contribution — a refund of government revenue to the recipient Yes
Jinghai District 2019 enterprise.
Benefit conferred — on all goods manufactured by the recipient enterprise.
Specificity — access is limited to enterprises within the jurisdiction of the
Jinghai District Science and Technology Bureau.
59* | Patent supporting fund for 2017 program Financial contribution — a refund of government revenue to the recipient Yes
enterprise.
Benefit conferred — on all goods manufactured by the recipient enterprise.
Specificity — access is limited to enterprises within the jurisdiction of the
local authorities.
60* | Subsidy for patent from Science and Technology Bureau Financial contribution — a refund of government revenue to the recipient Yes
Fengnan District, Tangshan City enterprise.
Benefit conferred — on all goods manufactured by the recipient enterprise.
Specificity — access is limited to enterprises within the jurisdiction of the
Fengnan District Science and Technology Bureau.
61* | Subsidy for Energy collection from the Tangshan Quality and Financial contribution — a refund of government revenue to the recipient Yes

Technology Supervision Bureau

enterprise.

Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
Tangshan Quality and Technology Supervision Bureau.
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62* | Award to the Patent Innovation from Science and Technology Financial contribution — a refund of government revenue to the recipient Yes
Bureau Fengnan District enterprise.

Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
Fengnan District Science and Technology Bureau.

63* | Technical innovation subsidy for dedusting equipment and boiler | Financial contribution — a refund of government revenue to the recipient Yes
enterprise.

Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
local authorities.

64* | Awards to technology innovation from Bureau of Industry and Financial contribution — a refund of government revenue to the recipient Yes
Information Technology Fengnan District enterprise.

Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
Fengnan District Bureau of Industry and Information Technology.

65* | Awards to "Well-Known Trademarks" from Hebei Province Financial contribution — a refund of government revenue to the recipient Yes
Market Supervision administration Bureau enterprise.

Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
Hebei Province Market Supervision administration Bureau.

66* | Grant for Technology ERP Financial contribution — a refund of government revenue to the recipient Yes
enterprise.

Benefit conferred — on all goods manufactured by the recipient enterprise.

Specificity — access is limited to enterprises within the jurisdiction of the
local authorities.

Table 47: Subsidy programs examined
*Additional programs examined during the present review
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