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Purpose

The purpose of this conference was to obtain further information in relation to the Review
before the Anti-Dumping Review Panel (ADRP) in relation to Steel Reinforcing Bar exported

from the Republic of Turkey.
The conference was held pursuant to s.269ZZRA of the Customs Act 1901 (Act).

In the course of the conference, | may have asked parties to clarify an argument, claim or
specific detail contained in the party’s application. The conference was not a formal hearing

of the review, and was not an opportunity for parties to argue their case before me.

| have only had regard to information provided at this conference as it relates to relevant
information. Any conclusions reached at this conference are based on that relevant
information. Information that relates to some new argument not previously put in an
application or submission is not something that the ADRP has regard to, and is therefore not

reflected in this conference summary.

Discussion

1. Prior to the Conference the Applicant was provided with:
e asynopsis of the Review Panel’s understanding of the Commission’s position
regarding the application of section 269TAC(2)(a)(i);
o clarification provided by the Commission regarding the application of section
269TAC(2)(a)(i); and
e a copy of the Conference Summary of the Conference convened by the
Review Panel with the Commission on 20 August 2019.
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2. n light of the Commission’s clarification, the Commission is of the view that the
absence or low volumes of particular models sold on the domestic market would not
be relevant for the purpose of determining normal values under section 269TAC(1)

and therefore moved to construct normal values under section 269TAC(2)(c).
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The Applicant noted it was unclear as to what meaning the Commission seeks to
ascribe to the word “relevant”. The Applicant’s position it is that there is nothing in the
legislation that speaks of relevant sales that are specific to models. The full
expression as used in the legislation for the purposes of determining a price under
section 269TAC(1) is that the relevant goods are like goods sold in the ordinary
course of trade for home consumption in the country of export in sales that are arms
length transactions. The issue is one of like goods which is a class larger than
individual models.

From the Applicant’s perspective, the Commission appears to be reading into the
provisions something which is not intended by the legislation and which the Applicant
asserts is incorrect at law. The thrust of the Applicant’s argument is that you cannot
easily depart from the normal value determination under section 269 TAC(1) unless
you satisfy the conditions under subparagraphs (2)(a) or (b) and for that purpose the
question of relevance is not at play here or should not be at play.

The Applicant noted the application of the MCC methodology meant that if there is
not an exact model match on all elements of the code then potentially a whole range
of relevant transactions involving like goods will be excluded. As a result, the use of
the MCC methodology is taking the Commission to a place that is not intended by the
definition of a like goods. That is, like goods are not confined only to identical goods.
There are similarities and where there are differences and if there is an impact on
price comparability an adjustment must be made.

It was noted that whilst goods exported to Australia were ordered on the basis that
they comply with relevant Australian standards it would not be unexpected to find that
like goods sold on the Turkish domestic market would not have been manufactured
to comply with an Australian standard, but they would likely comply with the
comparable Turkish domestic standard.

In relation to Program 17, the Applicant noted the Commission has acknowledged
the funds advanced were either in Euros or US dollars. Given that over the
investigation period there had been a significant devaluation of the Turkish Lira
against the US dollar, the issue for the Applicant was whether the loan facility
contained terms which provided the exporter with a choice as to the applicable rate of
exchange upon repayment of the loan. Specifically, the Applicant had wanted to
know whether if the exporters had the choice of repaying the loans denominated in
the foreign country at the rate of exchange prevailing at the date of the drawdown of
the loan or alternatively at the date of repayment of the loan. If there was such a
choice, given the movement in exchange rates, it would be to the exporter’s
advantage to repay the loan at the exchange rate prevailing at the date of drawdown.

In relation to Program 22, the Applicant acknowledged that exporters were not able
to apply for assistance until after the investigation had been completed. It was said
the Commission had before it evidence that all the exporters had made previous
applications under this Program and had received payments. The Applicant
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considers the Commission’s position, that as payments were not received within the

investigation no benefit was derived, goes against Australia’s legislation and the
WTO definition of a subsidy which does not require that the payment be received
within a specific period. The Commission had acknowledged in the Termination
Report that it was likely that there may be a financial contribution but the time frame
and amount was not known. The timeframe is irrelevant as the test is whether a
payment will be received in regard to the investigation. The amount could be
determined from previous amounts received by the exporters.

9. In relation to an adjustment to Habas’s normal value to account for inland freight, the
Applicant noted that the export price was agreed at a F.O.B level and as such itis
irrelevant whether in response to the exporter questionnaire an amount was included
for the cost of inland freight. If the export price is determined at the F.O.B. level of
trade, for the purposes of a fair comparison one will need to go through the exercise
of ensuring that the normal value is also expressed at the F.O.B. level of trade and to
the extent that it is not, an adjustment will need to be made. The Applicant notes it
was remiss of the Commission to not attempt to make an adjustment for the level of
trade as it had provided the Commission with alternative information if they felt they
did not have enough of it from that particular exporter.

10. As the export price is already at the F.O.B. level of trade and normal value is
assumed by its construction to be at the ex works level you would need to have an
uplifting adjustment to the normal value.

11. The Applicant disagrees with the Commission’s position, as expressed in REP 495,
that if an adjustment for inland freight was made, the Commission would be required
to incorporate the same amount into the exporter’s export price and normal value
calculation and that would result in no net effect on the dumping margin. The
Applicant’s position is that you do not need to make an adjustment to both sides of
the equation. As the export price is already set at the F.O.B. level there is no need for
an offsetting adjustment to the export price, but there is a requirement for an
offsetting adjustment to the normal value to bring it to the same F.O.B. level.

Paul O’'Connor

Member

Anti-Dumping Review Panel
6 September 2019
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