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Abbreviations 

Term Meaning 

Act Customs Act 1901 

ADA Anti-Dumping Agreement 

ADN Anti-Dumping Notice 

Assistant 

Minister 

Assistant Minister to the Minister for Jobs and Innovation 

Appellate Body Appellate Body of the World Trade Organization 

Colakoglu Çolakoğlu Metalurji A.Ş. 

CTMS Cost to Make and Sell 

Commission Anti-Dumping Commission 

Commissioner The Commissioner of the Anti-Dumping Commission 

Diler Diler Demir Celik Endustri ve Ticaret A.S. 

Dumping Duty 

Act 

Customs Tariff (Anti-Dumping) Act, 1975 

FOB Free on board 

Habas Habaş Sinai ve Tibbi Gazlar Istihsal Endüstrisi A.Ş. 

InfraBuild InfraBuild (Newcastle) Pty Ltd (InfraBuild) formerly, Liberty OneSteel 

(Newcastle) Pty Ltd (OneSteel) (the Applicant) 

Investigation 

period 

1 October 2017 to 30 September 2018 

Injury analysis 

period  

The injury analysis period is from 1 October 2014 

Kroman Celik Kroman Celik Sanayii A.S. 

Manual Dumping and Subsidy Manual, November 2018 
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MCC Model Control Code 

Minister Minister for Industry, Science and Innovation 

CIO Regulation Customs (International Obligations) Regulation 2015

REP 495 The report published by the Commission in relation to Alleged Dumping and 

Subsidisation of Steel Reinforcing Bar and dated 20 June 2019 

Review Panel Anti-Dumping Review Panel  

Reviewable 

Decision 

The decision of the Commissioner made on 20 June 2019 

SCM Agreement on Subsidies and Countervailing Measures 

SEF 495 Statement of Essential Facts 495 

WTO The World Trade Organization 
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Summary 

1. This is a review of a termination decision, made on 20 June 2019, by the Anti-

Dumping Commissioner (Commissioner) in respect of Steel Reinforcing Bar 

exported from the Republic of Turkey (the reviewable decision). The Applicant for 

the review was InfraBuild (Newcastle) Pty Ltd (InfraBuild) formerly, Liberty OneSteel 

(Newcastle) Pty Ltd (the Applicant).  

2. For the reasons set out in this report, and in accordance with s.269ZZT(1) of the 

Customs Act 19011(Act), I revoke the reviewable decision. The Commissioner will 

publish a Statement of Essential Facts (SEF) as soon as practicable, after which the 

investigation will resume pursuant to s.269ZZT of the Act. 

Introduction 

3. The Applicant applied under s.269ZZO of the Act for a review of the reviewable 

decision to terminate an application pursuant to s.269TDA(1), (2) and (3) of the Act 

in respect of Steel Reinforcing Bar exported from the Republic of Turkey. The 

application was made in accordance with the requirements set out in s.269ZZQ and 

within the relevant 30 day period required by the Act.2

4. The Commissioner must terminate an investigation if dumping margins or 

countervailable subsidisation are negligible; negligible volumes of dumping or 

countervailable subsidisation are found; or the export causes negligible injury.3

5. Notification of the proposed review, as required by s.269ZZRC(3), was provided to 

the Applicant and the Commissioner on 12 August 2019. Notification of the review 

was also published on the Anti-Dumping Review Panel’s (Review Panel)  web site. 

6. The Senior Member of the Review Panel directed in writing that the Review Panel 

be constituted by me in accordance with s.269ZYA of the Act.  

1 Unless otherwise specified, all legislative references are to the Customs Act 1901. 
2 Section 269ZZP. 
3 Section 269TDA. 
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Conduct of the Review

7. In accordance with s.269ZZT of the Act, if the application is not rejected under 

ss.269ZZQA, 269ZZR or 269ZZRA, the Review Panel must either affirm the 

reviewable decision or revoke it. If a decision is revoked, the Commissioner must 

publish a statement of essential facts as soon as practicable, after which the 

investigation of the application will resume pursuant to s.269ZZT. This decision 

takes effect as if it were a decision made by the Commissioner.4

8. In undertaking the review, s.269ZZT(4) requires, subject to certain exceptions5, the 

Review Panel to only take into account information to which the Commissioner had 

regard when making the reviewable decision.  

9. If a conference is held under s.269ZZRA of the Act, then the Review Panel may 

have regard to further information obtained at the conference to the extent that it 

relates to the information that was before the Commissioner, and to conclusions 

based on that information.6 A conference was held with representatives of the Anti-

Dumping Commission (Commission) on 20 August 2019 pursuant to s.269ZZRA of 

the Act. The purpose of the conference was to clarify aspects of Termination Report 

No. 495 (REP 495). During the conference the Commission was asked to clarify 

aspects of its approach to the determination of normal value and to certain 

government Programs said to confer a subsidy. Clarification was provided by the 

Commission on 5 September 2019. A conference was also convened with 

representatives from the Applicant on 30 August 2019 to clarify aspects of the 

Grounds of Review. Non-confidential summaries of the matters discussed at the 

conferences were placed on the Public File. 

10. In conducting this review I have had regard to the application and the 

documentation filed in support, insofar as they contained conclusions based on 

information before the Commissioner. I have also had regard to REP 495, other 

documentation before the Commissioner and to relevant information obtained at the 

conferences.  

4 Section 269ZZV.  
5 See ss.269ZZRA(2) and ZZRB(2). 
6 Section 269ZZRB(2); ADRP Report No 24.  
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Grounds of Review  

11. The grounds of review relied upon by the Applicant, which the Review Panel 

accepted, are as follows: 

Ground 1: The Reviewable Decision was not the correct or preferable 

decision because the Commissioner's determination of the normal value for 

the verified exporters from Turkey (being, Çolakoğlu Metalurji 

A.Ş.(Colakoglu), Habaş Sinai ve Tibbi Gazlar Istihsal Endüstrisi 

A.Ş.(Habas), Kroman Celik Sanayii A.S. (Kroman Celik) and Diler Demir 

Celik Endustri ve Ticaret A.S.(Diler)), under s.269TAC(2)(c), which formed 

the basis of the decision to terminate Investigation 495 because of allegedly 

negligible dumping margins, was not authorised by the terms of paragraphs 

(a) or (b) of s.269TAC. The incorrect determination of normal values will have 

a consequential effect on the determination of normal values for ‘all other 

exporters’. 

Ground 2: The Commissioner failed to adjust Habaş Sinai ve Tibbi Gazlar 

Istihsal Endüstrisi A.Ş. normal value to account for the cost of inland freight 

so as to ensure a fair comparison between export price and normal value. 

Ground 3: The Commissioner erred in terminating the investigation under 

s.269TDA due to an incorrect calculation and determination of the level of 

subsidisation arising from the cumulation of the benefits conferred under 

Programs 5, 17 and 22 and from failing to take account of the tax free 

element of the benefits conferred under Programs 5, 8, 22, 23 and 25.   

Ground 4: The reviewable decision was not the correct or preferable decision 

because the Commissioner’s calculation of the subsidy under Program 17 

was done with not  having regard to the differences in short-term and long-

term interest rates.  
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Consideration of Grounds 

Ground 1 

The Reviewable Decision was not the correct or preferable decision because the 

Commissioner's determination of the normal value for the verified exporters from 

Turkey (being, Colakoglu, Habas, Kroman Celik and Diler), under s.269TAC(2)(c), 

which formed the basis of the decision to terminate Investigation 495 because of 

allegedly negligible dumping margins, was not authorised by the terms of paragraphs 

(a) or (b) of s.269TAC. 

12. This Ground has as its focus the application by the Commission of Model Control 

Codes (MCC) and the determination of normal values under s.269TAC the Act. The 

relevant parts of that section are as follows: 

s.269TAC Normal value of goods 

(1)  Subject to this section, for the purposes of this Part, the normal value of 

any goods exported to Australia is the price paid or payable for like goods 

sold in the ordinary course of trade for home consumption in the country of 

export in sales that are arms length transactions by the exporter or, if like 

goods are not so sold by the exporter, by other sellers of like goods. 

(2)  Subject to this section, where the Minister: 

(a)  is satisfied that: 

(i)  because of the absence, or low volume, of sales of like goods in the 

market of the country of export that would be relevant for the purpose 

of determining a price under subsection (1); … 

 the normal value of goods exported to Australia cannot be ascertained under 

subsection (1); …  

the normal value of the goods for the purposes of this Part is:

(c)  …  the sum of: 
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(i)  such amount as the Minister determines to be the cost of production 

or manufacture of the goods in the country of export; and 

(ii)  on the assumption that the goods, instead of being exported, had 

been sold for home consumption in the ordinary course of trade in the 

country of export—such amounts as the Minister determines would be 

the administrative, selling and general costs associated with the sale and 

the profit on that sale; …  

(14)  If: 

(a)  application is made for a dumping duty notice; and 

(b)  goods the subject of the application are exported to Australia; but 

(c)  the volume of sales of like goods for home consumption in the 

country of export by the exporter or another seller of like goods is less 

than 5% of the volume of goods the subject of the application that are 

exported to Australia by the exporter; 

the volume of sales referred to in paragraph (c) is taken, for the purposes of 

paragraph (2)(a), to be a low volume unless the Minister is satisfied that it is 

still large enough to permit a proper comparison for the purposes of 

assessing a dumping margin under section 269TACB. [emphasis added] 

13. In August 2018, the Commission published ADN 2018/128 which announced its 

adoption of what it referred to as “the [Model Control Code] MCC structure” in 

relation to applications received for the imposition of measures, continuation 

reviews and reviews generally. 

14. The rationale for adopting this approach was stated as follows: 

• When determining normal value under subsection 269TAC(1) based 

on domestic sales of like goods in the exporter’s domestic market, the 

Commission obtains information on all sales of these goods. In cases 

where different models of the goods exist, it is necessary to select the 

domestically sold models that are most directly comparable to the 
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particular models exported to Australia. This allows for a proper 

comparison between the normal value and export price of the goods 

for the purposes of working out the dumping margin. 

• Appropriate model matching of the goods exported to Australia to like 

goods sold on the domestic market is therefore critical when 

ascertaining normal values under section 269TAC(1). 

• The Commission undertakes model matching using a [MCC] structure 

to identify key characteristics that will be used to match models of the 

goods exported to Australia and like goods sold domestically in the 

country of export. …  

• The MCC structure comprises categories and sub-categories of the 

goods and like to goods… The MCC structure will establish the model 

matching hierarchy. The categories in the MCC structure will be listed, 

in descending order, according to the significance of the category to 

the goods when model matching.7

15. Steel products exported to Australia are generally manufactured to conform to 

Australian Standards, as well as to a number of other features or characteristics 

sought after by the Australian market. In this case MCCs were adopted which 

reflected the Standards and those characteristics. MCCs can therefore be 

considered as being a subset, or adopting the Commission’s terminology 

“categories and sub-categories”, of like goods. 

16. The term “like goods”, in relation to goods under consideration, is defined in section 

269T as meaning,  

goods that are identical in all respects to the goods under consideration or 

that, although not alike in all respects to the goods under consideration, have 

characteristics closely resembling those of the goods under consideration.  

17. It is not unexpected that challenges may be encountered in determining the normal 

value of like goods to those exported to Australia where the MCC approach is 

7 ADN 2018/128. 
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adopted. Stated differently, it would be unusual to find, in any great number, Turkish 

domestic sales of models which conformed to Australian Standards or other 

requirements of the Australian market, more likely Turkish domestic sales would 

reflect domestic standards and/or market preferences. 

18. The basis for the Commission’s approach is to be found in the Dumping and 

Subsidy Manual (Manual) which provides guidance as to the suitability of sales for 

determining normal value. The Manual states: 

“Suitability of sales 

Subsection 269TAC(2) provides that certain domestic sales may be 

unsuitable for use in determining normal values because of a factor in the 

market. 

Absence or low volume of sales 

One such factor is where there is an absence, or low volume, of sales of like 

goods in the domestic market that would be relevant for the purposes of 

determining a normal value using prices (section 269TAC(1)). For example, 

there may be no comparable models on the domestic market and it may not 

be practicable to make the required specification adjustments for the 

purposes of comparing normal value to export prices.”8

19. As to what constitutes a ‘sufficient’ level of domestic sales to provide a basis for the 

determination of normal values, the Manual suggests the application of a two-stage 

test. I will refer to this test as the ‘sufficiency’ test. The first stage of the test is 

applied to all domestic sales of like goods. The second is applied individually to the 

domestic sales of each model or type of like goods. 

20. The Manual provides that the sufficiency test is performed as follows: 

8 Manual at page 34. 
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• calculate whether the aggregate volume of all domestic ordinary course of 

trade sales of like goods is 5 per cent or more of the overall sales volume to 

Australia from that country; and 

• if the aggregate volume is greater than 5 per cent, and where comparable 

models exist, the test is applied individually for each model or type of like 

goods in the ordinary course of trade” (emphasis in original).9

21. In the determination of normal values through the application of the MCC approach, 

the Commission first looked to s.269TAC(14) and found that it was not “enlivened”. 

That is, the Commission was satisfied “the ratio of domestic sales of like goods to 

export sales of the goods under consideration for each exporter exceeded five per 

cent and subsection 269TAC(14) was not enlivened.”10 The Commission was 

therefore satisfied the first stage of the “sufficiency” test had been met. 

22. The Commission interprets s.269TAC(14) such that it,  

does not prevent the Minister from constructing a normal value under 

subsection 269TAC(2)(c) for some or all domestic sales in circumstances 

where the overall volume of domestic sales is greater than five per cent of the 

overall volume of export sales. That is, subsection 269TAC(14) does not 

require the Minister to ascertained (sic) the normal value of all models under 

section 269TAC(1) where the volume is above the five per cent threshold in 

subsection 269TAC(14).11

23. The Commission’s interpretation of s.269TAC(14) therefore enables the application 

of the second stage of the “sufficiency” test. This requires the Commission to carry 

out “a model-by-model sufficiency assessment under subsection 269TAC(2)(a)(i) to 

ensure that the sales of like goods are relevant for the purposes of determining a 

price under subsection 269TAC(1) and assessing a dumping margin under section 

269TACB.”12

9 Manual at page 35. 
10 REP 495 at page 39. 
11 Ibid at page 40. 
12 REP 495 at page 40. 
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24. In REP 495 the Commission explained the application of the second part of the 

“sufficiency” test as follows: 

in assessing which domestic sales are relevant for the purpose of determining 

a price under section 269TAC(1), the Commission will first look to the same 

almost directly comparable models sold in sufficient volumes on the domestic 

market. … Where the Commission is unable to find the same almost directly 

comparable models sold in sufficient volumes on the domestic market, where 

appropriate, the price of another comparable models sold in sufficient 

volumes of the domestic market may be used, … Which may involve making 

necessary adjustments. This is not always possible, for example the same or 

a comparable domestic model may exist on the domestic market but the 

model may not be sold in commercial quantities.13

25. In the conference convened with the Commission on 20 August 2019, the 

application of s.269TAC(14) was discussed. Following the conference the 

Commission provided clarification of its approach to the second part of the 

“sufficiency” test and stated, 

where there were no or low volumes of a model sold on the domestic market, 

the Commission considered that there was an absence or low volume of 

sales of like goods ‘that would be relevant’ for the purposes of determining 

the price under section 269TAC(1) for that model. As a result, the 

Commission constructed normal values for those models under section 

269TAC(2)(c) due to the operation of section 269TAC(2)(a)(i).14

26. In the recent Federal Court decision of Changshu Longte Grinding Ball Co., Ltd v 

Parliamentary Secretary to the Minister for Industry, Innovation and Science, the 

Court relevantly stated “Subsection (2) [of s.269TAC] can only operate if the 

Minister has reached at least one of the three states of satisfaction identified in 

paras (a) and (b) of subs (2).”15

13 Ibid. 
14 Clarification provided by the Commission on 29 August 2019. 
15 [2019] FCAFC 122 at [54]. 
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27. The Applicant argues the second part of the “sufficiency” test “was not authorised 

by the terms of paragraphs (a) or (b) of section 269TAC(2) and was therefore not 

the correct or preferable decision.16” In the conference convened on 30 August 

2019, the Applicant noted,  

it was unclear as to what meaning the Commission seeks to ascribe to the 

word ‘relevant’. The Applicant’s position is that there is nothing in the 

legislation that speaks of relevant sales that are specific to models … The 

issue is one of like goods which is a class larger than individual models… The 

Commission appears to be reading into the provision something which is not 

intended by the legislation.17

The Applicant also noted,  

the application of the MCC methodology meant that if there is not an exact 

model match on all elements of the code then potentially a whole range of 

relevant transactions involving like goods will be excluded.18

28. In conducting the Review I have examined the Benchmark Verification Work 

Programs and Exporter Verification Reports relating to the exporters to gain an 

insight into the practical application of the two-part “sufficiently” test. From that 

examination I make the following general observations: 

• the volume of one exporter’s exports to Australia was less than a 1% of the 

volume of that exporter’s domestic sales of like goods; and 

• another exporter’s domestic sales of two models, not exported to Australia, 

accounted for approximately 85% of all its domestic sales but the domestic 

sales of those two models were considered not suitable for direct 

comparison with export models. 

I make these observations to highlight that that there were significant volumes of 

domestic sales of like goods to those exported to Australia but such sales were not 

16 Applicant’s Application at para. 5. 
17 Conference Summary at para. 3. 
18 Ibid. at para. 5. 
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considered in the context of s.269TAC(1), that is, they were not assessed against 

the ordinary course of trade and arms length criteria. Such sales were not 

considered as they failed the second stage of the Commission’s “sufficiency” test 

due to an absence or low volume of domestic sales of models exported to Australia. 

In my view this approach was not open to the Commission. 

29. I am aware the Senior Member of the Review Panel has dealt with a similar issue in 

ADRP Review No 100 - Wind Towers exported from the People’s Republic of China 

and the Republic of Korea. In a letter to the Commissioner, dated 4 July 2019, the 

Senior Member set out her concerns with the Commissioner’s view as to what were 

considered to be sales “relevant” for the determination of a normal values under 

s.269TAC(1).  

30. I acknowledge anti-dumping measures are imposed at the product level and not 

upon the individual models. A WTO Dispute Panel has accepted that investigating 

authorities have considerable scope in determining the parameters of the product 

and recognises “an investigating authority may divide a product into groups or 

categories of comparable goods [models] for the purposes of comparison of normal 

value and export price.”19

31. Similarly, the Senior Member acknowledged, 

The use of model matching is an acceptable method to use for the 

comparison of products sold domestically with those exported. It is a practical 

way of taking into account differences in goods which, although like goods, 

are not identical. However, difficulties in taking a model matching approach is 

not a basis for discarding domestic sales of like goods which otherwise meet 

the criteria of s.269TAC(1) and do not fall within the excluding categories in 

s.269TAC(2).

32. The Senior Member noted the reference in the relevant Report to “relevant” sales,  

is presumably based on the wording of s.269TAC(2)(a)(i) which refers to 

there being an absence of sales of like goods that “would be relevant for the 

purpose of determining a price under subsection (1)”. Relevant sales for the 

19 Panel Report, EC – Salmon (Norway), WT/DS337/R at para. 7.49. 
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purpose of determining a price under s.269TAC(1) are the sales described in 

that subsection, that is, “like goods sold in the ordinary course of trade for 

home consumption in the country of export in sales that are arms length 

transactions by the exporter or, if like goods are not sold by the exporter, by 

other sellers of like goods. 

Subsection 269TAC(2) applies where the normal value, for one of the 

reasons expressed in s.269TAC(2), cannot be ascertained under 

s.269TAC(1). There is no reference in the legislation to sales not being 

suitable or relevant for the ascertainment of normal value under s.269TAC(1) 

because technical differences mean the models of the goods sold 

domestically cannot be matched with the models exported to Australia. 

Those technical differences may require adjustments to be made under 

s.269TAC(8) … If, however the goods sold domestically in the country of 

export are like goods and those goods are sold by the exporter in the OCOT 

and in sales that are arms length, then they are relevant sales for the 

purpose of s.269TAC(1). 

The approach taken by the [Commission] … would mean that the Minister 

had a broad discretion under s.269TAC(2) to disallow sales which were not 

considered to be comparable or relevant for determining a price under 

s.269TAC(1). I am unable to find such a legislative intention in s.269TAC(2) 

and it would be contrary to the otherwise prescriptive nature of the 

circumstances in s.269TAC(2) which allow the Minister to ascertain the 

normal value of exports under s.269TAC(2)(c). 

In Anti-Dumping Authority & Anor v Degussa AG & Anor20 the Full Court of the 

Federal Court confirmed that sales which fell within s.269TAC(1) could not be 

ignored on the basis of some criteria not found in the legislation. It is the 

words of s.269TAC(1) to which regard must be had. While the decision in 

Degussa was distinguished by the court in Pilkington (Australia) v Minister of 

State for Justice & Customs21, on the basis of subsequent changes to the 

20 GTE (Australia) Pty Ltd v John Joseph Brown, Minister of State for Administrative Services acting 

for and on behalf of the Minister of State for Industry and Commerce [1986] FCA 536 at page 50. 
21 [2002] FCAFC 423. 
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legislation, this does not affect the comments with respect to s.269TAC(1) 

and s.269TAC(2) on this point. 

While I do not consider s.269TAC(1) and (2) to be ambiguous on this issue, 

when regard is had to the relevant provision of the Anti-Dumping Agreement, 

the proper construction is confirmed. That provision is Article 2.2 which 

provides: 

“2.2 When there are no sales of the like product in the ordinary course 

of trade in the domestic market of the exporting country or when, 

because of the particular market situation or the low volume of the 

sales in the domestic market of the exporting country, such sales do 

not permit a proper comparison, the margin of dumping shall be 

determined by comparison with a comparable price of the like product 

when exported to an appropriate third country, provided that this price 

is representative, or with the cost of production in the country of origin 

plus a reasonable amount for administrative, selling and general costs 

and for profits.” 

Subsection 269TAC(2) was intended to reflect Article 2.2 of the Anti-

Dumping Agreement.22

33. I respectfully adopt the reasoning of the Senior Member as detailed above. 

34. In the present case, the Commissioner, through the application of the first stage of 

this sufficiency test, confirmed the presence of large volumes of like goods sold on 

the domestic market. The Commissioner did not test whether such sales could form 

the basis for the determination of normal values i.e. whether such sales had been 

made in arms length transactions and were in the ordinary course of trade. Such an 

examination was not thought to be necessary as a result of the application of the 

second stage of the sufficiency test with its focus not upon like goods but upon 

comparable models. 

22 Explanatory Memorandum to the Customs Legislation (World Trade Organization Amendments) Bill 

1994 at para 34. 
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35. The second leg of the sufficiency test seeks to read into s.269TAC a requirement 

that domestic sales, which would otherwise be considered in the ascertainment of 

normal value, must meet an additional requirement in order to be relevant to the 

determination of normal value. This additional requirement is not evident by the 

express language of s.269TAC nor can one be inferred when that section is read in 

context. 

36. I acknowledge that variances or differences amongst like goods may give rise to 

practical difficulties in comparing domestic and export sales particularly in the 

context of tight statutory timeframes. However, practical difficulties in determining an 

appropriate adjustment cannot operate to exclude sales of like goods available for 

consideration under s.269TAC(1), for the purposes of s.269TAC(2)(a) or (b).The 

legislation goes some way to address such difficulties by requiring investigating 

authorities to make adjustments for differences and by providing a fallback position 

where such adjustments cannot practicably be made. In such circumstances the 

Minister may determine normal values by having regard “to all relevant 

information.”23

37. For the reasons outlined above I find that the Commissioner erred in the 

determination of normal values and such an error removed the foundation for the 

Commissioner’s decision that the dumping margins did not exceed the negligible 

margins. As my powers of review are limited by s.269ZZT(1) to either affirming or 

revoking the reviewable decision, I hereby revoke that decision. In revoking the 

decision I note the Commissioner must publish a Statement of Essential Facts as 

soon as practicable, after which the investigation of the application will resume 

pursuant to s.269ZZT. 

23 Refer section 269TAC(6). 
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Ground 2 

The Commissioner failed to adjust Habaş Sinai ve Tibbi Gazlar Istihsal Endüstrisi A.Ş. 

normal value to account for the cost of inland freight so as to ensure a fair 

comparison between export price and normal value. 

38. Section 269TAC(9) relevantly provides that where the normal value of goods 

exported to Australia is constructed in accordance with s.269TAC(2)(c) the Minister 

must make such adjustments to the costs to ensure the normal value is properly 

comparable with the export price. 

39. In this instance, Habas’s export sales to Australia were on a Free on Board (FOB) 

basis. This required Habas to bear the costs of the inland freight to transport the 

goods from Habas’s mill to the port of export. In this instance, as Habas’s mill was 

located only 4 miles from the port of export, “it did not report export inland 

transportation costs in its export sales listing [in its response to the Exporter 

Questionnaire] … based upon the close proximity of the port to the rolling mill, the 

Commission accepted that any inland exportation transport costs incurred in relation 

to its exports of the goods would be immaterial.”24

40. The costs of Habas’s domestic sales were constructed on an ex-works basis. As 

additional costs were incurred in Habas’s export sales to Australia, in relation to the 

transport costs associated with moving the exported goods from the mill to the port, 

normally an adjustment to the constructed normal value would be made by an 

amount equivalent to the costs of inland freight, so as to ensure a fair comparison 

between normal value and export price. 

41. The Commissioner confirmed that “Habas’s export price calculated under 

subsection 269TAB(1)(a) did not include export inland transportation costs”25 but did 

not make a corresponding upward adjustment under section 269TAC(9) to the 

normal value constructed for Habas. The stated reason for not doing so was 

because “any export inland transportation costs to be captured in the export price 

24 REP 495 pages 47-48. 
25 Ibid at page 48. 
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was likely to be immaterial.”26 The Commissioner also described any such 

adjustment as likely to be “negligible”. 

42. The Commissioner also observed, had an adjustment for inland freight been made, 

the Commissioner,  

would be required to incorporate the same amount into Habas’s export price 

and normal value calculation. This amendment would result in no net effect 

on the dumping margin.27

43. The Applicant alleges that by incorrectly declining to make an adjustment to 

Habas’s normal value, to incorporate the costs of inland freight, the Commissioner 

had not compared Habas’s normal value and export price at the same level of trade. 

The Applicant relies upon Article 2.4 of the World Trade Organization’s Anti-

Dumping Agreement, in conjunction with s.269TAC(9), as imposing an obligation on 

the Commissioner to ensure that the comparison between normal value and export 

price is “fair”. The Applicant cites the Appellate Body report in US - Hot Rolled 

Steel28 where it considered that the obligation to ensure a fair comparison under 

Article 2.4 lies with the investigating authorities.  

44. The Applicant argues that as the export consignments to Australia were sold on a 

FOB basis, it was irrelevant whether, in response to the Exporter Questionnaire, an 

amount was included for the cost of inland freight, as the inland freight of the 

exported goods must have incurred a cost. As the domestic sales were on an ex-

works basis, for the purposes of a fair comparison, the normal value must be 

uplifted to ensure that it is also expressed at the FOB level, and to the extent that it  

is not, an adjustment will need to be made. As the export price is already at a FOB 

level of trade and normal value is assumed, by its construction, to be at the ex-

works level an uplifting adjustment to the normal value was required. 

26 Ibid. 
27 Ibid. 
28 Appellate Body Report, WT/DS436/AB/R. 
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45. In the conference convened on 30 August 2019, the Applicant noted it had provided 

the Commission with alternate information upon which an adjustment could be 

determined if the necessary information had not obtained from the exporter.  

46. The Applicant disagrees with the Commission’s position that if an adjustment for 

inland freight was made, the Commission would be required to incorporate the 

same amount into both the exporter’s export price and normal value calculation and 

that would result in no net effect on the dumping margin. The Applicant’s position is 

that as the export price is already at the FOB level there is no need for an offsetting 

adjustment to the export price, but there is a requirement for an offsetting 

adjustment to the normal value to bring it to the same FOB level. There is some 

attraction to the Applicant’s argument with respect to this point. 

47. Whilst I agree with the general proposition, cited by the Applicant, to the effect that 

the investigating authority is obligated to make adjustments, that obligation is not 

without its limitations. Normally, it is an exporter that seeks adjustments as they are 

privy to the relevant circumstances (and costs) pertaining to both domestic and 

export transactions.  

48. The Panel in US-Softwood Lumber V emphasised,  

Article 2.4 does not require that an adjustment be made automatically in all 

cases where a difference is found to exist, but only where - based on the 

merits of the case - that difference is demonstrated to affect price 

comparability … as not all differences in physical characteristics necessarily 

affect price comparability.29 [emphasis added]  

In the present case, Habas did not seek an adjustment to its normal value for inland 

freight as it had not included a line item for this cost in its export sales listing in 

response to the Exporter Questionnaire. This did not relieve the Commission of the 

obligation to consider an adjustment, provided an impact on price had been 

demonstrated, as in the course of the investigation the Applicant had raised the 

issue with the Commission. 

29 Panel Report, US-Softwood Lumber V, WT/DS264/R at para. 7.165. 
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49. The Panel in EC-Fasteners (China) noted,  

the fair comparison obligation does not mean that the authorities must accept 

each request for an adjustment. The authorities must take steps to achieve 

clarity as to the adjustment claimed and then determine whether and to what 

extent that adjustment is merited. If no adjustment is requested or if an 

adjustment is requested with respect to a difference that is not demonstrated 

to affect price comparability, or if the authority determines that an adjustment 

is not merited, no adjustment is to be made.30

50. In REP 495 the Commission appears to have conceded that there was a cost 

incurred by the exporter in relation to inland freight but the questions the relevance 

of such a cost as being “negligible” or “immaterial”. Further, as noted by the 

Commission, in the conference convened on 20 August 2019, there was “no 

evidence that the small cost of inland freight had an impact on the exporter’s export 

price.”31

51. It is axiomatic the exporter incurred a cost associated with the inland freight but in 

the absence of evidence confirming a resultant impact upon export prices, the 

Commission was not obligated to make an adjustment to normal value. Accordingly, 

I reject this Ground of Review. 

Ground 3 

The Commissioner erred in terminating the investigation under section 269TDA due to 

an incorrect calculation and determination of the level of subsidisation arising from 

the cumulation of the benefits conferred under Programs 5, 17 and 22 and from failing 

to take account of the tax free element of the benefits conferred under Programs 5, 8, 

22, 23 and 25.  

52. In support of this ground the Applicant relies upon two arguments. The first alleges 

that the benefits under Programs 5, 17 and 22 were incorrectly calculated and 

accumulated. The second focuses upon what the Applicant alleges to be tax free 

30 Panel Report, EC-Fasteners (China) WT/DS397/R at para. 7.298. 
31 Conference Summary at para. 14. 
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benefits conferred by Programs 5, 8, 22, 23 and 25 and which were no accepted by 

the Commission. 

53. Before dealing with each of these two arguments, the benefits conferred by each of 

the Programs can be summarised as follows: 

• Program 5: enabled taxpayers to seek an additional tax deduction the 

equivalent of an amount up to 0.5% of gross income earned in foreign 

currency resulting from exports. 

• Program 8: enabled owners of the property in certain areas to receive 

exemptions from the payment of property tax, which is otherwise payable at 

0.2% of the value of certain land situated outside the metropolitan areas. 

• Program 17: enables Turkish banks to provide financial support, by way of a 

preshipment financing facility denominated either in Euros or US dollars, to 

exporters in the preparatory stage of exports, with the intention of increasing 

the competitiveness of Turkish exporters in foreign markets. Repayment of 

loans advanced under the Program must occur within 360 days. 

• Program 22: enables Turkish exporters, the subject of trade remedy 

investigations initiated by foreign investigating authorities or governments, to 

apply, at the completion of the investigation, for financial assistance partially 

offsetting the cost of complying with the investigative process. 

• Program 23: makes provision for Treasury to pay 5% of an employer’s 

social security premium. 

• Program 25: enables an entity holding an Investment Incentive Certificate to 

make application for a range of exemptions relating to VAT, Customs Duties 

and Taxation Withholding. VAT refunds, the allocation of land, interest rate 

support and payment of social security liabilities are also provided. 
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Incorrect calculation of benefits under Programs 5, 17 and 22 

Program 5: 

54. The Commission found the Program provides a tax deduction which is available to 

any Turkish taxpayer who derived income from a number of sources including from 

exports. The Commission found the benefit under the Program derived from all 

exports, “not only those exports to Australia.”32

55. Under the Program as the subsidy was paid in relation to the value of exports, the 

Commission apportioned the value of the subsidy to each unit of the goods 

exported using the value of all exports to all countries for each entity during the 

investigation period. 

56. The Commission determined,  

the allocation of the subsidy across all export income will reflect the portion of 

export income derived from each country. In other words, if income from 

Australian exports represents a certain percentage of total exports, the 

apportioning of the subsidy across all export income will result in that same 

certain percentage of the subsidy been allocated against Australian export 

income.33

57. The Commission determined that three of the exporters had each received a benefit 

under this Program during the investigation period. No benefit under the Program 

had been reported by the remaining exporter in its response to the Exporter 

Questionnaire, nor was any benefit identified in that exporter’s previous year’s 

annual tax returns. Accordingly, the Commission was satisfied that no benefit was 

received by that exporter under the Program. 

58. The Applicant argued,  

by apportioning the subsidy value over the value of all exports, where it is 

likely such exports may not fit the criteria specified by the Government of 

32 REP 495 at page 65. 
33 Ibid. 
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Turkey for the subsidy, the value of the subsidy would dilute the value of the 

subsidy as it applied to exports of the goods to Australia.34

59. I am uncertain as to the basis of the Applicant’s concern that the Commission may 

have apportioned the benefit of the subsidy over exports which may not have met 

the Program’s criteria as one of the criteria related specifically to exports. The 

Applicant has not referred to any evidence which suggests that the Commission had 

regard to exports or to other transactions or activities which were not eligible under 

the Program. My analysis has confirmed the Commission first identified those 

exports which met the criteria and for which a deduction had been claimed and then 

allocated the benefit to each unit of eligible exports, including those exported to 

Australia. 

60. I find the allocation of the amount of the subsidy to exports to Australia was correct 

and I reject the Applicant’s claim with respect to this Program. 

Program 17: 

61. Under this Program Turkish banks provide financial support, by way of a 

preshipment financing facility, to exporters in the preparatory stage of exports, with 

the intention of increasing the competitiveness of Turkish exporters in foreign 

markets.  

62. The Applicant asserts that the loans under the Program may be repaid in Turkish 

lira or in foreign currency. By doing so, a benefit was said to be provided to 

exporters by allowing the repayment of such loans in the currency which provides a 

more favourable outcome to the exporter, depending on the movement of the 

relative exchange rates over the term of the loan. 

63. REP 495 noted that no repayments of loans advanced under the Program were 

made by any exporter during the investigation period. Accordingly, during the 

investigation period the Commission had not observed any benefit as described by 

the Applicant. 

34 Application at para. 44. 
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64. Further, in a conference at convened on 20 August 2019, Commission 

representatives confirmed that the relevant loans advanced under the Program 

were denominated either in Euros or US dollars and not in Turkish lira as alleged by 

the Applicant. The exporters therefore did not have the choice to repay the loan in 

Turkish lira. The loan had to be repaid in the foreign currency in which it was 

denominated. 

65. As there is no evidence to support the Applicant’s claims regarding the currency in 

which the loans are to be repaid, its argument is rejected. 

Program 22 

66. Program 22 relates to the assistance provided by the Government of Turkey to 

offset costs related to anti-dumping and or countervailing subsidy duty 

investigations. The Turkish Steel Exporters’ Association (TSCA) provides financial 

support under this Program to its members in connection with anti-dumping 

proceedings. Following completion of an investigation, members submit to TSCA an 

application for reimbursement for up to 50% of their legal and/or consulting costs up 

to a maximum of US $ . To qualify under the Program members must have 

exported goods worth at least US $  within the last two years prior to the 

investigation. 

67. The TSEA has described itself as “a semi-governmental organisation”35 and the 

Commission considers that a financial contribution by TSEA is a contribution by a 

private body directed to carry out a government function and as such any 

contribution would constitute a subsidy. 

68. The Commission found that three of the exporters the subject of the investigation 

(Colakoglu, Diler and Kroman) each received a financial contribution under the 

Program in relation to previous investigations undertaken by investigating 

authorities from foreign governments. 

69. The Commission found that “no subsidy was provided under the Program in respect 

of the goods during the investigation.”36 However, the Applicant argues "whether a 

35 SEF 495 at page 94. 
36 Ibid.  
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countervailing subsidy has been received is not the correct test under Australian 

domestic law and WTO jurisprudence."37 The Applicant noted “exporters have 

received such subsidies from similar investigations and all the available evidence 

supports that the exporters will receive subsidies for the current investigation.”38

70. In support of its argument, the Applicant referred to the report of a WTO Dispute 

Settlement Panel in Brazil - Aircraft which held, 

a subsidy exists if a government practice involves a direct transfer of funds or 

a potential transfer of funds and not only when the government actually 

effectuates such a transfer or potential transfer.39

71. The Applicant argues had the Commissioner recognised the entitlement under the 

Program as constituting a subsidy “the level of the subsidy would be above 

negligible levels for each exporter.”40

72. Article 1.1 of the Agreement on Subsidies and Countervailing Measures (SCM 

Agreement) relevantly provides that a subsidy shall be deemed to exist if there is a 

financial contribution where a government practice involves a direct transfer of 

funds (e.g. grants, loans and equity infusion), potential direct transfer of funds or 

liabilities (e.g. loan guarantees) and a benefit is thereby conferred. The reference to 

grants, loans and equity infusion is informative as the common characteristic of 

such activities is the creation of an entitlement which confers an immediate benefit 

by way of the receipt of funds. Similarly, provision of a loan guarantee confers an 

immediate benefit in that it would be accompanied by the provision of a credit facility 

or loan on more favourable credit terms. 

73. The term “subsidy” is relevantly defined in section 269T as a financial contribution 

that involves a transfer of funds from a government body. The word “transfer” is 

defined as including, 

37 Application, Attachment B at para. 29. 
38 Ibid at para. 34. 
39 Panel Report, Brazil – Aircraft WT/DS46/R at para. 7.13. 
40 Application, Attachment B at para. 40. 
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“Law to make over or convey: to transfer a title of land. The act of transferring. 

The fact of being transferred. Law a conveyance, by sale gift or otherwise, of 

real or personal property, to another. Finance the act of having the ownership 

of a stock or registered bond transferred upon the books of the issuing 

company or its agent.”41

The common feature caught by this definition, like Article 1.1, involves the 

movement or creation of an interest which immediately confers a benefit upon the 

recipient. 

74. It cannot be said that Program 22 conferred a similar benefit. The Commission 

noted no benefit have had being paid or received during the investigation period. 

The investigation period delineates the scope of the investigation. The very terms of 

Program 22 precluded any payment during this period as an application under the 

Program could not be lodged until after the closure of the investigation, which in this 

case was the date of the reviewable decision, 20 June 2019. 

75. Whilst the exporters may have been at liberty to make application under the 

Program subsequent to the date of the reviewable decision and have a reasonable 

expectation of receiving a benefit, during the investigation period it cannot be said 

they were the recipients of any benefit or interest in the program, contingent or 

otherwise. 

76. I reject the Applicant’s argument that the Commission incorrectly determined that no 

benefit had been conferred under Program 22. 

Tax Free Elements of Programs 5, 8, 22, 23 and 25 

77. The Applicant argues all,  

the benefits received under the above Programs are effectively tax-free 

subsidies and need to be grossed up to apply the actual effect of the 

subsidies received. The revenue forgone is the tax forgone, but the net 

benefit to the exporter is higher. … Apportioning the benefit based solely on 

the revenue forgone understates the value of the subsidy to the exporter and 

41 Macquarie Concise Dictionary, Seventh edition. 
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would not offset the subsidy bestowed on the exporter. ... The effect of the tax 

subsidy is to increase the exporters’ after-tax profit. … It means the exporter 

can sell at a lower price and achieve the same after-tax return where the 

subsidy is in place.42

78. The Commission relied upon advice provided by the Manual and accepted,  

that any lump sum of revenue transferred or forgone [in this case, by way of 

tax deduction] will normally be treated as being equivalent to a grant, with the 

benefit being the amount of the grant. This is as the benefit is equal to the 

amount of the tax the recipient of the subsidy would normally have paid, if the 

deduction did not exist.43

79. The legislation confers considerable discretion upon the Minister in determining 

whether a financial contribution confers a benefit. Section 269TACC(1) simply 

provides that the question of whether a financial contribution confers a benefit is to 

be determined by the Minister having regard to all relevant information. Further, 

s.269TACD(1) provides that if the Minister is satisfied that a countervailing subsidy 

has been received in respect of goods, the amount of the subsidy is an amount 

determined by the Minister. In the present case the Commissioner determined that 

the amount of the subsidy equated to the equivalent of the revenue forgone without, 

as argued by the Applicant, grossing that amount up to accommodate any tax-free 

nature of the benefit. 

80. The provisions of the SCM agreement do not assist the Applicant in guiding how the 

amount of a benefit is to be quantified. Article 14 of the SCM Agreement, merely 

provides that any method used by an investing gating authority to calculate the 

benefit to the recipient conferred by a subsidy shall be provided for in the national 

legislation of the member concerned. 

81. The panel in Mexico - Olive Oil noted that certain provisions (e.g. Article 14) leave 

considerable discretion to members to define their own procedures and that,  

42 Application at paras. 54 to 57. 
43 REP 495 page 65. 
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unless a specific procedure is set forth in the Agreement the precise 

procedures of how investigating authorities will implement these obligations 

are left to the members to decide.44

82. The Appellate Body in US - Large Commercial Aircraft (2nd complaint)45 considered 

that the determination of “benefit” seeks to identify whether the financial contribution 

has made the recipient better off than it would otherwise have been, absent that 

contribution. Applying that principle to the Programs currently before the Review 

Panel confirms the exporters were better off as a result of the revenue forgone than 

they otherwise would have been absent the respective Programs. The Appellate 

Body does not suggest investigating authorities need to go beyond establishing 

whether the recipient has become “better off”, and establish, as argued by the 

Applicant, whether the exporter circumstances are such that the benefit carries with 

it an additional and incidental financial advantage. 

83. Coming to terms with the intricacies of government assistance Programs within the 

context of tight statutory timeframes is not without its challenges. The Applicant 

expects the Commissioner to take on an additional and broader challenge, namely 

to assess the taxable income and liability of an exporting entity. This would involve 

a separate and more complex examination than that associated with the 

identification of the entity’s cost to make and sell of the goods under consideration. 

It would involve an examination of the entity’s broader financial circumstances. 

While such an examination remains a possibility it would not be unreasonable for 

the Commissioner, consistent with the broad discretion conferred by the legislation, 

to decline or refrain from undertaking such an examination in circumstances where 

the Commissioner was satisfied that a benefit had been conferred by the revenue 

forgone. 

84. I reject the Applicant’s argument that the Commissioner understated the benefit 

conferred under the Programs by failing to assess its tax free status.  

44 Panel Report, Mexico - Olive Oil WT/DS341/R at footnote 63. 
45 Appellate Body Report, US - Large Commercial Aircraft (2nd complaint) WT/DS347/AB/R at paras. 

635-636. 
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Ground 4 

The reviewable decision was not the correct or preferable decision because the 

Commissioner’s calculation of the subsidy under Program 17 was done with not  

having regard to the differences in short-term and long-term interest rates. 

85. The Applicant also alleges the Commissioner’s calculation of the subsidy under the 

Program was done not having proper regard to the differences in short-term and 

long-term interest rates. The Applicant argues that the benchmark interest rate 

calculated for this Program ought to have been based on loans issued for periods of 

not less than 12 months, as shorter term loans would likely incur lower rates.  

86. The Applicant referred to evidence it had put before the Commission in relation to 

deposit interest rates in September 2018 in Turkey of 16.25% for one month and 

17.75% for one year. It suggested the difference between short-term and long-term 

rates in this instance was 1.5% which of itself was not insignificant. The Applicant 

relies upon such differences as demonstrating the Commissioner had incorrectly 

calculated the benefit of the subsidy.  

87. As the loans were in the nature of a preshipment financing facility they were 

anticipated to be in place for a short duration. The maximum term of the loans was 

expressed as being for 360 days. The Applicant argued that in practice 360 day 

term loans were equivalent to full-year loans. Nevertheless, the Commissioner took 

the view that short-term rates were more appropriate and derived a benchmark from 

rates from privately owned banks and government owned banks operating on a 

commercial basis for short-term loans. 

88. The Commissioner’s characterisation of a loan period of no more than 360 days as 

short-term, was a matter of judgement and one reasonably open given that it was 

based upon data derived from independent commercial interests. The Applicant 

bears the onus of demonstrating that the outcome which it seeks, in this case the 

application of a long-term benchmark interest rate, was the correct or preferable 

decision in the circumstances. This onus is not discharged merely by demonstrating 

that an alternative decision was available, albeit a decision more advantageous to 

its position. 
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89. I reject the Applicant’s argument regarding the Commission’s decision to adopt a 

benchmark based upon short-term interest rates rather than rates pertaining to 

terms of greater than 12 months. 

Conclusion 

90. Pursuant to s.269ZZT of the Act and for the reasons given above, I consider that 

the reviewable decision was not the correct and preferable decision and therefore 

revoke it. 

91. Interested parties may be eligible to seek a review of this decision by lodging an 

application with the Federal Court of Australia, in accordance with the requirements 

in the Administrative Decision (Judicial Review) Act 1977, within 28 days of 

receiving notice. 

Paul O’Connor 

Panel Member 

Anti-Dumping Review Panel 

27 September 2019 


