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Dear Commissioner,

Steel Reinforcing Bar exported from Greece, the Republic of Indonesia, Spain (Nervacero
S.A.), Taiwan (Power Steel Co. Ltd) and the Kingdom of Thailand (No 2018/80)

The Anti-Dumping Review Panel (Review Panel) is currently conducting a review of the decision
of the Parliamentary Secretary to the Minister for Jobs and Innovation to publish a dumping duty
notice in relation to Steel Reinforcing Bar exported from Greece, the Republic of Indonesia, Spain

(Nervacero S.A.), Taiwan (Power Steel Co. Ltd) and the Kingdom of Thailand (No 2018/80). The
Review Panel accepted applications for review from the following applicants:

1. Power Steel Co. Ltd (“Power Steel”); and
2. Nervacero S.A (“Nervacero”).

As you are aware, | am conducting the review.

Pursuant to section 269ZZL of the Customs Act 1901 (the Act), | require that the following findings
be reinvestigated:

1. Power Steel
a. Finding that Power Steel’s specification adjustment is not warranted
| set out below my reasons for making the request in respect of this finding:
i. The ADC'’s reason for rejecting Power Steel’s claim in REP 418 is that:

“There is no evidence that a lower grade product would command a
premium in the Taiwanese market irrespective of its production costs.”
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i. Firstly, the ADC seems to be inappropriately linking two adjustments claimed, being:
e Downwards adjustment claimed by Power Steel for physical characteristics
and costs difference in the products compared, in that low priced billet grade
is used to produce the 500N grade export rebar using a quenching and
tempering method and the more expensive grade billet with micro alloys is
used to produce the rebar sold domestically on the Taiwanese domestic
market; and
e Upwards adjustment claimed by OneSteel for grade differences between the
SD 420 and SD 420W sold on the domestic market, on the one hand, and
the 500N export grade of the product exported, on the other hand.

As with Power Steel’s claimed downward adjustment, the ADC rejected OneSteel's
claim for an upwards adjustment for the reasons set out in REP 418.* OneSteel did
not apply for a review of this grade difference adjustment rejection by the ADC. There
would appear to be no basis for Power Steel to be required to provide evidence
relating to the effect on price resulting from differences in grade between the products
compared, in relation to its specification adjustment claim.

ii. Secondly, the ADC seems to be requiring an unrealistic standard to be met for the
acceptance of a claimed adjustment, contrary to the Australian legislation, WTO law?
and the ADC practice as reflected in the Dumping and Subsidy Manual 2017 (“the
Manual”’). The ADC in its s.269ZZJ submission to the Review Panel referred to its
practice that adjustments will be made if there is evidence that a particular difference
affects price comparability (emphasis added). It also referred to Section 14.3 of the
Manual dealing with “physical characteristics and quality”. The ADC does not
challenge Power Steel’'s submission that the cost of normal grade billet used to
produce the exported rebar grade is substantially lower than the high alloy billet grade
used to produce the domestic rebar grades due to the addition of high cost alloys
However, by requiring Power Steel to provide evidence that a “lower grade product
would command a premium in the Taiwanese market irrespective of its production
costs” in circumstances where the difference in grade was not “the particular
adjustment” claimed by Power Steel, appears to ‘raise the bar and move the
evidentiary goalposts, contrary to stated policy.

In conducting its reinvestigation of this issue, therefore, the ADC should be mindful of its
obligation to ensure a “fair comparison” in terms of s.269TAC(8), its stated policy in the
Manual and WTO law..

It should be noted that this is not a reinvestigation of the ADC’s finding in respect of the
adjustment claimed by OneSteel for grade differences between the SD 420 and SD 420W
sold on the domestic market, and the 500N export grade of the product exported, which is
also not the subject of this review. The reinvestigation is in respect of the rejection of Power
Steel’s claimed adjustment relating to low priced billet grade that is used to produce the 500N
grade export rebar using a quenching and tempering method, when compared with the more

1 See Section 7.7.4 of REP 418, pages 41 and 42.

2 WTO jurisprudence provides that while interested parties claiming adjustments are required to provide evidence in support of
and to quantify their claim, there is also an affirmative information-gathering burden on the investigating authority to ensure a “fair
comparison”. The last sentence of Article 2.4 of the ADA requires that the authority in ensuring a fair comparison “shall not
impose an unreasonable burden of proof” on the parties in question claiming the adjustment. See WTO Panel Report, Egypt -
Definitive Anti-Dumping Measures on Steel Rebar from Turkey (WT/DS211/R) at paragraph 7.352; Appellate Body Report in
United States — Anti-Dumping Measures on Certain Hot Rolled Steel Products from Japan (WT/DS184/AB/R) paragraph 178;
Panel Report, European Communities — Anti-Dumping Duties on Malleable Cast Iron Tube or Pipe Fittings from Brazil
(WT/DS219/R), at paragraph 7.157 and 7.158.



expensive grade billet with micro alloys used to produce the rebar sold domestically.
2. Nervacero
a. Finding of volume effects in respect of material injury

In reinvestigating this finding the ADC should reconsider its analysis, reasoning and
conclusion in respect of its finding in respect of “volume effects”, which in REP 418 focused
on the increase in dumped imports relative to domestic consumption, that is, market share
of the dumped imports.?

| set out below my reasons for making the request under s.269ZZL in respect of this
finding:

i) The market share analysis for the purpose of “volume effects” in Section 8.5.2 and
depicted in Figure 4 of REP 418 includes in the data of the imports from those
countries “subject to investigation” (forming the basis of the analysis), those
imports of Ispat and Putra Baja Deli which were found to have negligible margins.
WTO case law is very clear on this issue, that is, imports with negligible dumping
margins may not be treated as “dumped” for purposes of the injury analysis.* Any
volume effects finding based on such an erroneous analysis could not be
considered to be in accordance with s.269TAE(2AA) of the Act, “based on facts
and not merely on allegations, conjecture or remote possibilities”. °

The particular instances in REP 418 purporting to relate to the analysis of volume
effects of the “dumped” imports that relied, at least in part, on analyses that
included those volumes of imports that had negligible margins, are set out in
Schedule 1 (Paragraphs 1 (a) — (d)).

i) While it is stated in Section 8.5.2 of REP 418 that the Commissioner separately
considered the effect of the volume of exports to Australia by Ispat and Putra Baja
Deli and confirmed that the decline in market share experienced by OneSteel “is still
evident when the exports from these two exporters during the investigation period
are excluded from the analysis”, there are problems with this ‘analysis’, which are
set out in the attached Schedule 1 (Paragraphs 2 (a) — (b)), making it inadequate as
a “volume effects” analysis. Section 9.4.1 of REP 418, which is referred to in
Section 8.5.2, is just a repetition of what was stated in Section 8.5.2 and does not
expand or remedy the defective analysis relating to the volume effects of the

“dumped” products in regard to market share.

3 Volume effects are referred to in s.269TAE (1) (a) to (c) of the Act, which enacts into legislation Article 3.1 and the first sentence
of article 3.2 of the WTO Anti-Dumping Agreement (“ADA”) relating to the determination of injury, which states:
“With regard to the volume of the dumped imports, the investigating authorities shall consider whether there has been a
significant increase in dumped imports, either in absolute terms or relative to production or consumption in the importing
Member.”
From the above, it would appear that in considering volume effects, the ADC has a choice as to whether to consider a significant
increase in dumped imports either in absolute terms (that is, actual tonnage) or relative to production or consumption (that is,
market share). It would seem that the ADC in REP 418 did not consider in any depth the increase in volume of dumped imports in
absolute terms (although Confidential Appendix 1 does contain the relevant raw data for this analysis). Instead the ADC focussed
its volume effects analysis on market share, which may be more appropriate in an expanding market.
4 See European Communities — Anti-Dumping Measure on Farmed Salmon from Norway (WT/DS337/R), paragraph 7.625 and
European Communities — Definitive Anti-Dumping Measures on Certain Iron or Steel Fasteners from China (WT/DS397/R),
paragraph 7.354.
5 This provision enacts Australia’s obligations under Article 3.1 of the ADA, which provides:
“A determination of injury for purposes of Article VI of GATT 1994 shall be based on positive evidence and involve an
objective examination of ........ (a) the volume of the dumped imports ....... ”



i) I have additional concerns with Confidential Appendix 1 to REP 418, on which the
volume effects analysis is based. While Confidential Appendix 1 includes an
analysis of the volume of the dumped imports (excluding imports from Ispat and
Putra Baja Deli), the related market share analysis (of the entire market) altogether
excludes the imports from Ispat and Putra Baja Deli from the analysis, instead of
including the relevant volumes under “Other Imports”,® thereby distorting the
percentages of market share. Therefore, in the reinvestigation of the volume effects
analysis comprehensive and accurate volume effects analysis should be
undertaken over the injury analysis period showing any increase or changes in
actual volume of the ‘dumped’ imports and of any increase or changes in market
share of the ‘dumped imports’ and the Australian Industry.

iv) | also request that the ADC reinvestigate its conclusion on volume effects at Section
8.5.5 of REP 418, which Nervacero claims is a, “pre-emptive finding”.” For the
reasons set out in Schedule 1 (Paragraphs 3 (a) — (b)), | do not consider that there
is sufficient data or a proper analysis of the data in Section 8.5 of REP 418 for the
ADC to reach the conclusion, in respect of volume effects relating to material injury,
that OneSteel lost market share to the “dumped” imports. | therefore do not
consider this to be a reasonable finding of the ADC and therefore request a
reinvestigation of the conclusion of volume effects of the dumped imports in respect
of the injury finding, based on a comprehensive and accurate analysis of market
share.

V) For the reasons set out in Schedule 1 (Paragraph 4), | also request that the ADC
reinvestigate its finding of materiality of the volume effects (or market share) in
respect of injury as reported at section 8.5 of REP 418 (including capacity to supply
the market, OneSteel's own imports and other supply issues) and discussed in
section 9.4 of REP 418, The reinvestigation is particularly in relation to OneSteel’s
own imports, and how they are reflected in the market share analysis, supported
by Confidential Appendix 1, and in so far as OneSteel’'s domestic sales of the
imported product are excluded from the calculation of its market share.

Given the various concerns that | have with the volume effects analysis in REP 418, as
discussed above and as set out in Schedule 1, | consider that the analysis does not meet
the required standard set by the Act, the ADA and the ADC’s own practice.

b. Finding of causal link in respect of non-attribution analysis

The ADC should reinvestigate its reasoning and findings in respect of its non-attribution
analysis of injury caused by factors unrelated to dumping of the goods under investigation
in accordance with s.269TAE(2A), and specifically in respect of supply restrictions
imposed by OneSteel.? | set out below my reasons for making the request in respect of
this finding:

i. Nervacero submitted that a number of parties claimed that a key reason for
customers’ reliance on imported goods either wholly or to some degree,
was because of OneSteel’'s own capacity and restrictive sales practices,
which placed these customers’ independent business at risk. Nervacero
identified various factors in this regard, both in respect of capacity restraints

6 This was clarified in a Conference held on 21 June 2018.
7 See Footnote 19 of Nervacero’s application for review.
8 See Ground 2(d)(4) of Nervacero’s application for review.



and in respect of OneSteel’s own restrictive trade practices.®

ii. The obligations on the ADC in respect of the “non-attribution analysis” are
contained in s.269TAE(2A) and articulated in the Manual, which refers to
the third and fourth sentences of Article 3.5 of the ADA. The WTO Appellate
Body has made it clear that the ADC must separate the injurious effects of
other factors from the injurious effects of the dumped imports so as to
determine that the dumped imports are causing material injury.’® The
method or approach the ADC chooses to use to undertake this task is a
matter for it, but the need to properly examine any other factors which may
be causing injury to the domestic industry is clear and reflected in
S.269TAE(2A) of the Act. This requires a satisfactory explanation of the
nature and extent of the injurious effects of the other factors, as
distinguished from the injurious effects of the dumped imports. | do not
consider that the ADC has met this standard in respect of supply restrictions
imposed by OneSteel, for the reasons discussed in the attached Schedule
1 (Paragraph 5).

iii. | agree with the ADC in its submission that it considers that a relevant
question is whether OneSteel had lost sales during the investigation period
to dumped goods from the countries subject to investigation, in relation to
the customers that it might otherwise have supplied or expected to supply.
However, the ADC did not properly consider or comprehensively analyse
the data and documents, to which it had access, to answer this question,
or attempt to quantify or estimate OneSteel's “lost” sales from supply
restrictions, or provide a satisfactory explanation of the nature and extent
of the injurious effects of the supply restrictions.

iv. | do not consider that the ADC’s analysis meets the requirements of Article
3.5 and s.269TAE(2A) which imposes a positive obligation on the authority
to separate the injurious effects of other factors from the injurious effects of
the dumped imports so as to positively determine that the dumped imports
are causing material injury.

It should be noted that the reinvestigation of the ADC non-attribution analysis relating to
supply issues is only in respect of volume effects and not in respect of price injury.

c. Calculation of the Non-Injurious Price

In reinvestigating this finding the ADC should reconsider its calculation of the NIP in respect
of Nervacero, for the following reasons:

i In the ADC'’s consideration of the NIP it states:

“While OneSteel cannot be injured by its own imports, OneSteel does not
set its price to individual customers according to the lowest price offer in the
market. It can therefore be injured by all the dumped price offers in the
market including Nervacero’s price.” ' (emphasis added)

9 See Section B(d)(4) of Nervacero’s application for review, page 24.

10 United States-Anti-Dumping Measures on Certain Hot-Rolled Steel Products from Japan (WT/DS184/AB/R), paragraphs 223 —
224,

11 See Section 11.5 of REP 418, page 96 and 97.



ii. This statement appears to be contradictory and indicates a flawed approach in the
ADC’s consideration of NIP by, on the one hand recognising that OneSteel cannot
be injured by its own imports, while on the other hand stating that because it sets its
price to individual customers according to the lowest price offer in the market, it can
be injured by dumped price offers including Nervacero’s price (from which it
imported). This seemed to indicate that in calculating the NIP for Nervacero, the
ADC incorrectly took into consideration both its own imports from Nervacero as well
as those imports by Nervacero’s customers in Australia.'?

| therefore request that the calculation of the NIP be reinvestigated, with the exclusion of
the data relating to OneSteel’s own imports from Nervacero’s, in line with the ADC’s own
submission that One Steel cannot be injured by its own imports.

If you have any issues in relation to the reinvestigation or if you consider that a conference
under s269ZZHA of the Act would assist in obtaining the further information the subject of the

reinvestigation, please contact the Secretariat.

Please could you report the result of the reinvestigation within 90 days, that is, by 24
September 2018.

Thank you for your assistance.

Yours faithfully,

=

Leora Blumberg

Panel Member
Anti-Dumping Review Panel
26 June 2018

12 This was clarified in a Conference held on 21 June 2018.



Australian Government

" Anti-Dumping Review Panel Schedule 1

2018/80: Steel Reinforcing Bar exported from Greece, the Republic of Indonesia, Spain
(Nervacero S.A.), Taiwan (Power Steel Co. Ltd) and the Kingdom of Thailand

Further Details relating to Nervacero’s Grounds of Review

Volume Effects

1. Instances of improper market share analysis of “dumped” imports in Section 8.5.2,
which includes those imports with negligible dumping margins:

a. Figure 4 reflects, inter alia, the market share of the Australian industry domestic
sales and imports from countries subject to investigation, during the injury analysis
period. It is clear from Section 8.5.2 and Confidential Appendix 1 to REP 418,
however, that the imports from “countries subject to investigation” includes Ispat
and Putra Baja Deli imports, which were found to have negligible margins and
therefore cannot be considered to be “dumped”. There is therefore no actual
analysis in Figure 4 of the volume effects (market share) of the dumped imports.

b. There is further analysis of the import trends in the text of Section 8.5.2 which
states that:

“The Commission’s analysis indicates that the volume of imports from
countries currently subject to measures fell from 22 per cent of the market in
2013 to 6 per cent of the market in 2016. During this time, the volume of
imports from the subject countries rose from 5 per cent of the overall market
in 2013 to 17 per cent of the market in 2016.

The Commission has conducted an analysis of import trends during the
injury analysis period. The analysis is discussed further at section 9.4.2.
The analysis indicates that:
¢ there was a notable increase in exports from Greece, Indonesia,
Thailand and Taiwan (by Power Steel) following the imposition of
measures as a result of Investigation 300 in April 2016, and
e prior to the revocation of measures against it (in July 2016),
Nervacero’s
¢ volume of exports were inconsistent. Following the revocation of
measures against it, Nervacero’s volume of exports increased
significantly.” (emphasis added to show where ADC purported to
address the volume of “dumped” imports)

This also does not appear to be a proper analysis of the volume of “dumped imports”
for the following reasons:

e The emphasised sentence in the first paragraph of the quoted passage above
appears to include the imports of Ispat and Putra Baja Deli which were found
to have negligible margins;

e Since the ADC is considering the percentage market share increase of imports
from subject countries (should be “dumped imports”) over the entire injury
period, it would be appropriate to compare it to the percentage market share
increase of the domestic industry over the entire period,;

e The first bullet point under the second paragraph which | have emphasised



C.

d.

above, refers to a notable increase in exports from Greece, Indonesia,
Thailand and Taiwan (by Power Steel) in April 2016. Again, the imports from
Indonesia referred to would appear to include imports from Ispat and Putra
Baja Deli (since it is not stated that they are excluded);

e The second bullet point under the second paragraph which | have also
emphasised refers only to the imports of Nervacero, which cannot suffice as
the analysis of volume of dumped imports.

Since the quoted passage from Section 8.5.2 above refers to the import trend
analysis discussed at Section 9.4.2 of REP 418, | examined that section to determine
if the volume of dumped imports was properly analysed therein.

e In Section 9.4.2 there was a reference to Figure 8 which was stated to
illustrates the shift in imports from “countries subject to measures” to imports
“from the subject countries” over the injury analysis period. There is no
reference to those imports from the subject countries with negligible margins
(Ispat and Putra Baja Deli) being excluded.

e | examined the particular spreadsheet in Confidential Appendix 1 from which
Figure 8 was derived, which appeared to confirm that the data reflecting
imports from the subject countries did not exclude imports from Ispat and Putra
Baja Deli.

Since the ADC referred to Confidential Appendix 1 at the end of Section 9.4.2, |
examined the spreadsheet to determine if the ADC had done an analysis of the
volume of the dumped imports, excluding Ispat and Putra Baja Deli. It was clear to
me from Confidential Appendix 1 that the raw data was available for the ADC to
provide an analysis over the injury analysis period of any increase or changes in
actual volume of the ‘dumped’ imports and of any increase or changes in market
share of the ‘dumped imports’ and the Australian Industry. However, REP 418 did
not reflect a comprehensive analysis of the volume effects of the “dumped” imports
for the purpose of the injury finding.

Problems with separate analysis of Ispat and Putra Baja Deli imports:

a.

Firstly, excluding the imports of Ispat and Putra Baja Deli from the “dumped”
volume will not affect OneSteel’s market share at all, but rather the market share of
the “dumped” imports, which will be less as a result. For a proper “volume effects”
analysis the ADC should have analysed the increase in market share of the
‘dumped” products (excluding Ispat and Putra Baja Deli) and compared this to the
decline in market share of the domestic industry.

Secondly, the use of the words “still evident” in referring to the decline of the market
share when the exports from Ispat and Putra Baja Deli were excluded, does not
appear to amount to an analysis of whether there is a “significant” increase in
market share of the “dumped” imports (referred to in the last sentence of Article 3.2
of the ADA) or “significant” decline in market share of the domestic industry, when
the imports with negligible margins are excluded. '

Reasons for consideration that there was insufficient data and analysis to reach the
conclusion set out in Section 8.5 of REP 418:

a.

As mentioned above, most of the analysis of “volume effects” was in respect of
imports from the subject countries (including those from Ispat and Putra Baja Deli)
and therefore cannot be considered to be a proper analysis of the volume effects of



4.

the “dumped” imports.

b. The only analysis in Section 8.5 of the market share of “dumped” imports is the
statement by the ADC referred to above, that the decline in market share
experienced by OneSteel was “still evident when the exports from these two
exporters during the investigation period are excluded from the analysis”. As
discussed above, this cannot be considered to a proper analysis by the ADC of the
volume effects of the dumped imports let alone be considered to lead to the ADC
coming to a causal conclusion that OneSteel, “lost market share to imports from the
subject countries found to be dumping in the Australian rebar market over the
investigation period.”

Issue related to the market share analysis in respect of OneSteel’s own imports for the
purpose of “materiality” of volume effects

a. In Section 8.4.3 the ADC stated that as One Steel’s own imports cannot be
considered to have caused it injury, for the purposes of assessing injury factors, the
ADC had, “disregarded OneSteel’s domestic sales of imported rebar.” In Section
9.4.4 it is stated that the ADC, “excluded OneSteel’s own imports of rebar from its
assessment of injury factors.” While disregarding OneSteel’s own imports for
certain injury factors, such as price effects, would be the correct approach,
however, ignoring OneSteel’s sales of its own imports in the market share analysis,
creates a distortion and understates OneSteel’s share of the market. For example,
the analysis of market share during the POI as reflected in Figure 4 in Section 8.5.2
(after correction to properly reflect market share of “dumped imports”) should reflect
OneSteel's domestic sales and own imports together, to properly reflect OneSteel’s
share of the market. "

Non-attribution analysis

5.

There are two aspects to this challenge of the non-attribution claim in respect of supply
restrictions, being firstly, OneSteel’s capacity restraints and secondly, OneSteel’s own

restrictive trade practices. These issues were addressed in Sections 9.4.4 and 9.8.9 of
REP 418.

a. With regard to OneSteel’s capacity restraints:

e the ADC concludes that “on the basis of verified data it is satisfied that
OneSteel had the capacity to at the very least maintain its market share
during the investigation period”. The ADC does not however explain
what the verified data related to nor expands on its analysis, in coming
to this conclusion.

e The ADC stated that while there was evidence of “supply issues” due to surge in
international scrap prices, ‘there is no evidence of wide spread supply issues
such as would have caused a reduction in the market share experienced by
OneSteel”. My concern is whether that this meets the requirements of Article
3.5 and s.269TAE(2A) which imposes a positive obligation on the authority to
separate the injurious effects of other factors from the injurious effects of the
dumped imports so as to positively determine that the dumped imports are
causing material injury. There was clear evidence of some supply issues and
the ADC was obliged to enquire further and properly consider and analyse the
issue before coming to a reasoned conclusion as to whether the dumped
imports were causing material injury. | have concerns as to whether the ADC
met this standard



b. With regard to OneSteel's own allegedly restrictive trade practices:

the ADC in response to submissions on supply issues by Plascorp Pty Ltd
(Plascorp), SRCM Pty Ltd (SRCM); Lyndons; Sanwa and Nervacero, and
OneSteel, appeared to accept OneSteel’s explanations without further enquiry
or comprehensive analysis.

While acknowledging that the submissions suggest that OneSteel’s “adopts
trade practices” that provide its downstream related party entities with a
competitive advantage, the inability of the ADC to “draw any conclusion” that
the injury experienced by OneSteel is due to its own practices and its
unexplained assertion that these factors simply did not affect its view that
dumping was the cause of material injury to the Australian industry, could fall
short of the requirement under Section 269TAE(2A) and the ADA, which
requires a proper and comprehensive consideration of the effect of other
factors.

I See China — Anti-Dumping Measures on Imports of Cellulose Pulp from Canada (WT/DS483/R) which provides at paragraph
7.18 that while a volume effects finding for the purpose of injury (Article 3.2 of the ADA) would not require a ‘determination’ that
any increase in imports, whether absolute or relative to domestic production or consumption, is “significant”, the inquiry as to the
significance of any increase in dumped imports, “implies a consideration of developments, that is, changes or trends, in the
volume of dumped imports over the period of the injury investigation.

i It was clarified in a Conference held with the ADC on 21 June 2018 that the domestic industry’s market share percentages
derived from Confidential Appendix 1, excluded the domestic sales of OneSteel’s own imports.
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