Australian Government

NON-CONFIDENTIAL

Anti-Dumping Review Panel

ADRP Conference Summary

2018/80 Steel Reinforcing Bar Exported from
Greece, the Republic of Indonesia, Spain (Nervacero
S.A), Taiwan (Power Steel Co. Ltd) and the Kingdom
of Thailand

Panel Member Leora Blumberg

Date 18 January 2019

Participants Leora Blumberg (Reviewing Member), Mr Daniel Moulis (Moulis Legal), Mr Charles Zhan
(Moulis Legal)

Time opened 11:00 am AEDT

Time closed 1:13 pm AEDT

Purpose

The purpose of this conference was to obtain further clarification and information from the
representatives of Nervacero S.A. (Nervacero) in relation to the review before the Anti-Dumping
Review Panel (ADRP) in relation to Steel Reinforcing Bar exported from Greece, the Republic of

Indonesia, Spain, Taiwan and the Kingdom of Thailand.

In the course of this conference, the Reviewing Member (RM) may have asked Nervacero’s
representative(s) (NR) to clarify an argument, calculation or specific detail contained in the application
for review, REP 418, related document or submission. The conference was not a formal hearing of

the review, and was not an opportunity for Nervacero to argue its case before the RM.

The RM has only had regard to information provided at this conference as it relates to relevant
information (within the meaning of section 269ZZK(6) of the Customs Act 1901). Any conclusions
reached at this conference are based on that relevant information. Information that relates to some
new argument not previously in an application or submission is not something that the ADRP has

regard to, and is therefore not reflected in this conference summary.

Discussion

The specific information that the ADRP sought in this conference related to Nervacero’s fourth ground
of review challenging the determination of the dumping margin and in particular sub-ground (a),

relating to the determination of the ‘date of sale’.
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OneSteel Submission?

1. The RM requested clarifications relating to the transactions referenced in the confidential

attachments to the OneSteel submission. For this purpose the ADRP provided reference

points in regard to the documents referenced in the OneSteel Submission in order for

Nervacero to identify the relevant documents in its own records.

NR made the following comments concerning these “confidential” documents:

This was the first time that the particulars of these documents and
correspondence were disclosed to Nervacero.

None of the invoices or correspondences occurred in relation to Australian sales
during the period of investigation (“POI”), but occurred I G

They were not presented to Nervacero for comment and were never verified, and
could only be evidence of what transpired in the transaction to which they refer.
The verified evidence with respect to transactions in the POl is clear. Nervacero’s
claim as to the date of sale was made clear in the exporter questionnaire
response and further discussed with ADC officials during the verification visit.

A request for a change to an order is an unusual event. The coincidence of the
relevant events and their dates, in the context of the issue as raised in
Investigation 418 is of immense concern to Nervacero.

The sales terms were established on the date of the pro forma invoices, whether
or not the customer adjusted its requirements in the meantime.

It is not clear how unverified evidence provided by OneSteel can be relied upon
as evidence of events in the POI, contradicting the verified position.

The information provided by OneSteel, resulting from its own actions at a time
when the date of sale “issue” was under consideration by the ADC, should be
given no weight. It cannot be used to contradict the relevant information as to
Nervacero’s sales and sales practices for the POI, which must be preferred.
Neither OneSteel nor the ADC provided any evidence or cogent argumentation
guestioning the fact that each pro forma invoice established the material terms of
the sales in the POI. No changes to material terms were made without being
reflected in the pro forma invoice, prior to the issuance of the commercial invoice.
That the pro forma invoice is agreed by both Nervacero and |l to be the

instrument that establishes all material terms of a sale is set out in the supply

agreement |

1 This is a reference to OneSteel’s Post -SEF submission of 19 December 2017 on ‘date of sale’ and
the confidential attachments thereto (See Document #057 of EPR 418)(“the OneSteel Submission”)
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contained in Attachment 9 to Nervacero’s Exporter Questionnaire. Reference was
made to clauses 2, 3 and 4 of the supply agreement. 2

¢ NR re-emphasised the submission that a reissue or revision of the pro forma
invoice or order confirmation, with a different date, cannot detract from the fact
that those pro forma invoices and order confirmations served as the instruments
which confirmed the orders and contracts between the seller and the buyer, and

that the material terms of the sales were indeed established at that point.

2. The RM sought clarification and comments on the changes to two identified pro forma
invoices and events leading to the changes. In particular, the RM sought clarification as to
whether any changes relating to the particular reissued pro forma invoices resulted in a
change to the per tonne price or cost of the product, or resulted in any other additional costs

to Nervacero.

NR emphasised that the transactions and the events leading to the changes associated with
these pro forma invoices occurred outside the POI and were therefore not relevant for the

purpose of making a decision about any sales made within the POI.

NR explained the process of Australians sales which are made to order: Nervacero confirms
each sales order with the customer; its factory makes production plans and allocates capacity
for production to fulfil the orders. Typically, sales orders confirmed in a particular month are
produced GGG ' he pro forma invoice establishes the
fundamental terms of the sale, and, | NN sccures the transaction by

requiring the opening of a letter of credit [IEEEEEEG—_N

NR stated that according to Nervacero, after a pro forma invoice is countersigned by the

customer Nervacero only accepts adjustments in two respects:

e minor changes to the order breakdown [
|

e port of destination — | KEEEE— S
|

In neither of these cases are the material terms of the sale affected, nor the prices changed.
Changes to any sales order are reflected and confirmed by the reissued pro forma invoice

itself, as was the case for the |l invoices concerned.

2 NR noted that Clauses 2 and 3 clearly set out the significance of the pro forma invoice as the
instrument reflecting all the key terms of a particular shipment, and Clause 4 specifies that | R
must open a letter of credit for each pro forma invoice within [ days after the date of the pro forma

invoice. It was noted that this was then upgraded I
I
|
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The RM noted that the shipping terms on one of the invoices is stated to be “| G
and that it is understood that, “Jill’ (being an Incoterm) means that | pays for the
shipping costs. The RM therefore sought clarification as to whether there would have been a
difference (even small) in shipping costs borne by | if the port was changed from
I o 2 different I port. NR responded that minor adjustments within the
major points in Australia normally wouldn’t have a major cost impact, and Nervacero’s
practice i |HEEEE—S
I \ R confirmed that in this particular instance, the change
had |, The

revisions were accepted and the changes reflected and confirmed by the reissuance of the

pro forma invoices.

3. The RM sought Nervacero’s comment on a statement in the email from an employee of

Nervacero / Celsa Group to I " relation to
changes to the [IEEEEEEE—
I Which seems to imply that up until that point it was possible to make

changes to the | shipment.

NR stated that Nervacero advises that this email correspondence cannot be located, | IR
I T herefore, without being provided with what is alleged to
be their client’s own correspondence the authenticity cannot be proved. It was stated that in
any case, the explanation regarding the process used for Australian sales and the made-to-
order nature of these sales provides relevant background for the alleged statement.
According to NR, by . it would be getting very late to make changes to production
planning |, if the customer wanted the goods to be produced in | I and to
be shipped with the customer’s existing orders. For sales to |l the Supply Agreement
specifically provides | IEEEEEEE—_—
L

According to NR the comment in the email reflects this situation. That is|
|
B " any case, according to NR, the fact that a customer could add more volume to
a particular order, and for Nervacero to then issue a new pro forma invoice with a new date
reflecting the changes, does not detract from the role of the pro forma invoice as the agreed

instrument for confirming and establishing the material terms of the sale between the parties.

The RM requested clarification in that it seemed that there could be three respects (not two as
previously stated) where changes would be accepted, that is, order breakdown, the port of
destination, and an increase in volume. NR pointed out that the increase in volume here really

is an exceptional circumstance. It was pointed out that there was no change of price and that
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Nervacero could have probably issued a new pro forma invoice to accommodate that
additional volume, but it was decided to just incorporate that additional volume to the same
pro forma invoice order, with a new date. NR noted that it was latest time that these changes

could be made for the | shipment and in this case it was convenient to proceed in

this way because the customer |

NR stated that the instances of pro forma invoice revision as referred to by OneSteel is no
different to a situation where parties to a sales contract agree to revise the existing contract of
sale through a new contract or a supplemental contract. The fact that a supplemental contract
could be entered does not mean the original contract had no contractual effect, or that the
supplemental contract could not have contractual effect between the parties, or that such
contract could not be established, unless and until the seller raised a commercial invoice to

the buyer for payment of the product it has already produced and delivered. According to NR

OneSteel’s argument is clearly contrary to the | EENEEEEENEENEGEGEGEEE

NR stated that the fact that the pro forma invoice had to be amended and reissued for the
change to the order to take place highlights the contractual significance the parties place on
the pro forma invoice. Further, there is no indication that any such revisions to pro forma
invoices actually occurred for the Australian sales during the POI. NR stated further that
nothing presented contravenes the proposition that each pro forma invoice establishes the

material terms of the sale pertaining to that pro forma invoice which is established through the

formal supply agreement | ENEEGEEEEEEEE

4. The RM sought Nervacero’s comment and clarification on its statement during Investigation
418 that the material terms of sales to which the pro forma invoice relates “are not changed
after the documents are issued”, in the light of the apparent changes made to volume and

destination port in relation to the above-mentioned pro forma invoices.

NR stated that this statement was made to specifically address the ADC’s policy position that
for a sales order date or contract date to be accepted as the date of sale, there should be no
changes between the sales order / contract and the final commercial invoice. As a general
practice this is exactly how pro forma invoice and order confirmation worked for Nervacero’s
Australian and domestic sales. NR further stated that, as demonstrated, any changes to an
existing pro forma invoice were reflected through the update/revision of the pro forma invoice
itself, and only accepted when doing so would not materially affect unit price and cost, and
was achievable from the perspective of the production schedule. According to NR the key
issue is that the pro forma invoice is the documentary proof of the material terms of a sale
and of the point in time at which they were established. NR stated that the rare instances in

which an updated/new pro forma invoice is issued to accommodate a customer’s request to
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increase the volume of a particular order, without any changes to agreed prices, cannot
detract from that general principle and practice.

Recognition of Invoice as Date of Sale in Accounting Records and Verification Issues

5. The RM sought Nervacero’s response to the ADC’s comments and assessment of the global
financial system used by Nervacero, discussed in paragraph 2 of the summary of the
conference held with the ADC on 14 December 2018 (“the December Conference

Summary”).

NR stated that the question of when the material terms of a sale are established is a matter of
contract and question of fact to be determined by observing a seller’s interaction with its
customers. The date on which a sale occurs is a relevant question in the anti-dumping
context, because the determination of dumping margin requires a comparison of the pricing
behaviour of the seller in the export and domestic markets at a particular point in time.
According to NR the action of most relevance for such comparison is the action of entering
into a sales contract that fixes the prices of a particular transaction. For Nervacero, this action

is documented through the pro forma invoice issued by Nervacero to its Australian customer.

NR stated that the ADC’s comments about how and when a sales order is reflected in the
accounting system, and recognised by the financial statement as a sale, is a matter of how a
company enters data in its accounting record and how the accounting system processes that
information. According to NR, the ADC’s insistence that an internal sales accounting practice
has something to do with the date on which the material terms of a sale are established
appears to be based on nothing but a policy fixation to rely only on invoice date as the date of
sale. NR stated that as commented on previously and noted in Report 418, a company’s
internal accounting practice cannot have anything to do with the establishment or existence of

a contractual relationship with another party.

NR reiterated that the accounting practice of finalising/concluding a sale in the financial
system once the commercial invoice is issued does not detract from the fact that all material
terms of the sales agreement with the customer are established at the earlier point, and not at
the time of issuing the final commercial invoice. According to NR, huge disruption would be
caused on both side of the commercial transaction if the sales terms were not established
until the invoice date. One implication would be that neither party would be bound by the
sales terms until the very last minute — after the seller has incurred all the costs of production
and is ready to ship the product. From the customer’s perspective, after the customer has

received its pro forma invoice or order confirmation, it knows it has a binding contract in place
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and will proceed to make all arrangements for receipt of the goods it has ordered at the

expected price, volume and delivery time.

6. The RM sought Nervacero’s comments on the ADC’s concerns that it is not possible to verify
the sales listing upwards to the audited accounts based on the pro forma invoice and the
order confirmation dates, because the date of sale in Nervacero’s accounting system is the
invoice date. Further the RM sought Nervacero’s comments on its verification process and
the detailed reasons as to why the information relating to the new domestic sales listing could
not be verified. For this purpose Nervacero was referred to paragraphs 12, 13 and 14
(including Footnote 3) of the December Conference Summary.

NR submitted that these contentions are misleading at best. NR stated that Nervacero
presented to the ADC, and the ADC verified, information concerning all Australian sales and
domestic sales with commercial invoice dates falling within the POI. For each of these
transactions, Nervacero provided its pro forma invoice/order confirmation dates as the date of
sales information. Each commercial invoice is generated, and can only be generated, from an
existing pro forma invoice/order confirmation in the accounting system. The additional quarter
(2016 Q1) of data was extracted based on all domestic sales with commercial invoice dates
that fell within that quarter. This was to ensure that all domestic sales with order confirmation
dates during 2016 Q1 could be captured, so as to match the Australian sales with the earliest
pro forma invoice date based date of sale, being January 2016. NR pointed out that this is
exactly the same basis and format as all the other data that the ADC has verified, and the
ADC would not need to conduct the reconciliation based on order confirmation/pro forma
invoice date, because the “pool of sales” was extracted based on commercial invoice date.
NR expressed concern that the implication is that the information is not reliable simply

because it is about pro forma invoice data.

According to NR the sales data for 2016 QL1 is perfectly verifiable, in the same way that the
other three quarters of 2016 were perfectly verifiable and indeed verified by the ADC. NR
stated that it was not clear why the ADC proposed to verify these sales listings based on
order confirmation dates, when it knows full well that they can be and are indeed verifiable

based on commercial invoice dates.

NR stated that Nervacero’s accounting period is based on calendar year, and the ADC
verified Nervacero’s domestic sales from three quarters of 2016 and one quarter in 2017, both
to the financial statements. According to NR the ADC has no basis to allege the domestic
sales data for Q1 of 2016 (based on commercial invoice date just like every other transaction)

is somehow not verifiable.
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NR points out that the ADC never attempted to verify the “evidence” provided by OneSteel,
which was information outside the POI and which the ADC clearly could not have verified

against Nervacero’s financial record. This did not stop the ADC from finding that:

“The Commissioner has had regard to the submission by Sanwa which supports
Nervacero’s claims in relation to the date of sale but considers that the direct

evidence provided by OneSteel has more weight.”

Further, NR wished to directly pass on the following response by Nervacero regarding the

ADC’s allegation and characterisation about its financial system:

“We do not have “two systems”. We have SAP, the most used and recognized
system among major companies worldwide. It is only one system, which is complete,
comprehensive, consistent and fully verifiable and auditable. In the SAP system we
have both, the sales and the finance modules, which are fully integrated and
interconnected in a comprehensive, consistent and fully verifiable and auditable
manner. It is true that only part of the information goes to the profit and loss accounts
and balance sheet but everything is reconcilable, traceable, verifiable and auditable.
In fact it is well know that SAP has “workflows” ensuring traceability in both directions,
from invoice to order and vice versa. In fact, and this is common practice, every year,
in the context of the financial audits (ending with the audited financial statements,
auditor opinion and auditor signature), the auditors audit the system (informatics
audit, part of the financial audit, and also common practice), ensuring the system is

fine.

All dates and documents are properly registered in the SAP system.
Everything is the SAP system is linked. Each invoice is linked to the relevant order/s.

Please note that it is not possible to produce an invoice if there is not an order in the

system. The system does not allow for it. Each invoice has to be link to an order/s.”

NR advised that in relation to the ADC'’s latest observation (which it never raised previously)
that the order confirmation dates for certain domestic sales were later than their commercial

invoice dates, Nervacero provides the following comments:

“We have reviewed this and the data reported is exactly what it is registered in the
system. However, please note that it is not possible to produce an invoice if there is
not an [sic] order in the system. The system does not allow for it. Each invoice has to
be link to an order/s. However, when producing an invoice apparently the system

does not cross-check dates.”
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NR stated in this regard that the cases where the order confirmation date is later than the
invoice date is very negligible both in volume and value, and is attributed to mistakes / input
errors. It was concluded that, because commercial invoice can only be issued based on an
existing sales order (order confirmation) within the system, it would be incorrect for the order
confirmation date to be later than the commercial invoice date. NR advised that in any case,
these transactions account for very small portion of the domestic sales, and Nervacero would
not object for the date of sales for these minor number of transactions to be deemed based

on the commercial invoice date.

7. The RM requested clarification on the additional quarter of data provided by Nervacero and
the extended “universe” of domestic sales based on Nervacero’s claim of date of sale and

how it differed from the universe of domestic sales used in REP 418.

NR clarified that the additional quarter of data that Nervacero provided to the ADC is based
on the domestic sales with commercial invoices that fall within Q1 of 2016. According to NR,
order confirmation date is earlier than the commercial invoice date so by capturing all their
domestic sales with commercial invoice in Q1 ensured Nervacero could report all the sales
that had order confirmation dates in Q1. For sales that had order confirmation dates prior to
Q1 of 2016, it will not be relevant for the purpose of matching to Australian sale because the
earliest Australian sales had the pro forma invoice date in January 2016. NR stated that the
understanding of the ADC comments was that somehow the pool of data provided was based
on order confirmation / pro forma data and therefore cannot be verified. NR stated that the
pool of data is not based on the order confirmation date, but on commercial invoice dates,

which is easily reconciled to the financial statement, for verification purposes.

The RM requested if it was possible for NR to provide a graphic summary of the how the
universe of domestic sales would be affected and how the comparisons changed, if

Nervacero’s position on date of sale were to be accepted. NR agreed to do this. ®

The RM also requested clarification as to whether Nervacero’s claim was for an adjustment
since some of the earlier documents in Investigation 418 referred to an adjustment claim. NR
confirmed that it was not an adjustment claim, but rather about matching export sales based

on date of sale with the corresponding domestic sales with the same dates of sale.

3 This information was subsequently provided on 24 January 2019.



