Australian Government

Anti-Dumping Review Panel

Application for review of a

Ministerial decision

Customs Act 1901 s 269ZZE

This is the approved? form for applications made to the Anti-Dumping Review Panel (ADRP) on or
after 2 March 2016 for a review of a reviewable decision of the Minister (or his or her Parliamentary
Secretary).

Any interested party? may lodge an application for review to the ADRP of a review of a ministerial
decision.

All sections of the application form must be completed unless otherwise expressly stated in this
form.

Time
Applications must be made within 30 days after public notice of the reviewable decision is first
published.

Conferences

You or your representative may be asked to attend a conference with the Panel Member appointed
to consider your application before the Panel gives public notice of its intention to conduct a review.
Failure to attend this conference without reasonable excuse may lead to your application being

rejected. The Panel may also call a conference after public notice of an intention to conduct a review
is given on the ADRP website. Conferences are held between 10.00am and 4.00pm (AEST) on
Tuesdays or Thursdays. You will be given five (5) business days’ notice of the conference date and
time. See the ADRP website for more information.

1 By the Acting Senior Member of the Anti-Dumping Review Panel under section 269ZY Customs Act 1901.
2 As defined in section 269ZX Customs Act 1901.

Page 10f 9



Further application information

You or your representative may be asked by the Panel Member to provide further information to the
Panel Member in relation to your answers provided to questions 0, 11 and/or 12 of this application
form (s269Z2G(1)). See the ADRP website for more information.

Withdrawal
You may withdraw your application at any time, by following the withdrawal process set out on the
ADRP website.

If you have any questions about what is required in an application refer to the ADRP website. You
can also call the ADRP Secretariat on (02) 6276 1781 or email adrp@industry.gov.au.
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PART A: APPLICANT INFORMATION

1. Applicant’s details

Applicant’s name: Nervacero S.A. (“Nervacero”)
Address: Ferralla 12
08755 Castellbisbal
Barcelona
Spain
Type of entity (trade union, corporation, government etc.): corporation

2. Contact person for applicant

Full name: Francisco Cardona
Position: Global Support Director — Public Affairs
Email address: fcardona@gcelsa.com

Telephone number: +34 937 730500

Please note that all communications in relation to this application are requested to take place with
and through Rainbow’s legal representatives. For contact details please refer to Part E of this
application.

3. Set out the basis on which the applicant considers it is an interested party

Pursuant to Section 269ZZC of the Customs Act 1901 (“the Act”) a person who is an interested
party in relation to a reviewable decision may apply for a review of that decision. The reviewable
decision in this case relates to an application made to the Commissioner under Section 269TB
requesting that the Minister publish a dumping duty notice. Under Section 269T of the Act an
“interested party” for the purpose of that kind of a reviewable decision is defined as including,
amongst others, any person who is or is likely to be directly concerned with the importation or
exportation into Australia of the goods the subject of the application; any person who has been or
is likely to be directly concerned with the importation or exportation into Australia of like goods;
and any person who is or is likely to be directly concerned with the production or manufacture of
the goods the subject of the application or of like goods that have been, or are likely to be,
exported to Australia.

Nervacero is a manufacturer and exporter, to Australia, of the goods to which the decision relates,
namely steel reinforcing bar (“rebar”). Nervacero is thus an “interested party” for the purposes of
the Act and this application.

4. Is the applicant represented?

Yes M
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If the application is being submitted by someone other than the applicant, please complete the
attached representative’s authority section at the end of this form.

*It is the applicant’s responsibility to notify the ADRP Secretariat if the nominated representative
changes or if the applicant become self-represented during a review. *
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PART B: REVIEWABLE DECISION TO WHICH THIS APPLICATION RELATES

5. Indicate the section(s) of the Customs Act 1901 the reviewable decision was made under:

Xl subsection 269TG(1) or (2) — decision

of the Minister to publish a dumping [CJsubsection 269TL(1) — decision of the Minister
duty notice

not to publish duty notice
[Jsubsection 269TH(1) or (2) — decision
of the Minister to publish a third

country dumping duty notice

[subsection 269ZDB(1) — decision of the Minister
following a review of anti-dumping measures

[Jsubsection 269ZDBH(1) — decision of the

[subsection 269TJ(1) or (2) — decision o . o . .
Minister following an anti-circumvention enquiry

of the Minister to publish a
countervailing duty notice [Jsubsection 269ZHG(1) — decision of the

. L Minister in relation to the continuation of anti-
[Jsubsection 269TK(1) or (2) decision

of the Minister to publish a third
country countervailing duty notice

dumping measures

6. Provide a full description of the goods which were the subject of the reviewable decision
The goods are described as:

[h]ot-rolled deformed steel reinforcing bar whether or not in coil form, commonly
identified as rebar or debar, in various diameters up to and including 50 millimetres,
containing indentations, ribs, grooves or other deformations produced during the rolling
process.

The goods covered by this application include all steel reinforcing bar meeting the above
description regardless of the particular grade, alloy content or coating.

Goods excluded from this application are plain round bar, stainless steel and reinforcing
mesh.

7. Provide the tariff classifications/statistical codes of the imported goods

The goods are currently classified to the following tariff subheadings of Schedule 3 to the
Customs Tariff Act 1995:

Tariff Subheading Statistical Code
7213.10.00 42

7214.20.00 47

7227.90.10 69

7227.90.90 01, 02,04
7228.30.90 40

7228.60.10 72

7228.30.10 70

8. Provide the Anti-Dumping Notice (ADN) number of the reviewable decision
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If your application relates to only part of a decision made in an ADN, this must be made clear
in Part C of this form.

Anti-Dumping Notice No. 2018/10
9. Provide the date the notice of the reviewable decision was published

The reviewable decision was published on 7 March 2018.

*Attach a copy of the notice of the reviewable decision (as published on the Anti-Dumping
Commission’s website) to the application*

See Attachment A.
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PART C: GROUNDS FOR THE APPLICATION

If this application contains confidential or commercially sensitive information, the applicant must
provide a non-confidential version of the grounds that contains sufficient detail to give other
interested parties a clear and reasonable understanding of the information being put forward.

Confidential or commercially sensitive information must be marked ‘CONFIDENTIAL’ (bold, capitals,
red font) at the top of each page. Non-confidential versions should be marked ‘NON-CONFIDENTIAL’
(bold, capitals, black font) at the top of each page.

For lengthy submissions, responses to this part may be provided in a separate document attached to

the application. Please check this box if you have done so:

See Attachment B, in respect of which confidential and non-confidential versions have been
provided.

10. Set out the grounds on which the applicant believes that the reviewable decision is not the
correct or preferable decision.

11. Identify what, in the applicant’s opinion, the correct or preferable decision (or decisions)
ought to be, resulting from the grounds raised in response to question 0.

12. Set out the reasons why the proposed decision provided in response to question 11 is
materially different from the reviewable decision.

Do not answer question 12 if this application is in relation to a reviewable decision made
under subsection 269TL(1) of the Customs Act 1901.
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PART D: DECLARATION
The applicant’s authorised representative declares that:

- The applicant understands that the Panel may hold conferences in relation to this
application, either before or during the conduct of a review. The applicant understands that
if the Panel decides to hold a conference before it gives public notice of its intention to
conduct a review, and the applicant (or the applicant’s representative) does not attend the
conference without reasonable excuse, this application may be rejected;

- The information and documents provided in this application are true and correct. The
applicant understands that providing false or misleading information or documents to the
ADRP is an offence under the Customs Act 1901 and Criminal Code Act 1995.

Signature:

Name: Charles Zhan
Position: Senior Associate
Organisation: Moulis Legal
Date: 4 April 2018
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PART E: AUTHORISED REPRESENTATIVE
This section must only be completed if you answered yes to question 4.
Provide details of the applicant’s authorised representative
Full name of representative: Charles Zhan
Organisation: Moulis Legal
Address: 6/2 Brindabella Circuit
Brindabella Business Park
Canberra International Airport
Australian Capital Territory
Australia 2609

Email address: charles.zhan@moulislegal.com

Telephone number: +612 6163 1000

Representative’s authority to act
*A separate letter of authority may be attached in lieu of the applicant signing this section*
See Attachment C.

The person named above is authorised to act as the applicant’s representative in relation to this
application and any review that may be conducted as a result of this application.

(Applicant’s authorised officer)
Name:

Position:
Organisation

Date: / /
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ATTACHMENT B

6 April 2018 moulislegal

In the Anti-Dumping Review Panel

Application for review
Steel reinforcing bar exported from Spain

Nervacero S.A.

o Yo 11T 4T o 2
A  First ground — incorrect and unreasonable determination of material injury ........ccceveeceiriicennnans 3
O €T ¢ T g T - 3
(a) Lack of objective examination of the Australian industry’s economic condition ................ 3
(b) Assumed injury for a significant portion of the Australian industry ............ccoeoiiniiiiiiinees 8
11 Correct or preferable deCiSion ... s 10
12 Material difference between deCiSiONS.......ccccccririirirnnsr s 11
B Second ground - the evidence did not establish, and it was unreasonable to conclude, that
material injury was caused by Nervacero’s @XpOHS.....cccccrurerrissmmsssmmssmsmsssssssss s s ssssssssssssasassssans 11
O €T € T U ' - 11
(a) Assumed causative link between material injury and the dumping of goods under
L= o =1 o 11
(b) Price undercutting analysis is opaque and falls short of establishing a causative link
between dumped prices and the Australian industry as a whole...........cccoooiiiiicicciecnnineee 12
(c) The cumulative analysis and sectoral based analysis are incoherent and self-
(0 41 r= o [T (o 14
(d) Failure to ensure non-attribution of injury caused by factors unrelated to dumping of the
goods under iNVestigation .........cccueeiiemiismnis s 19
11 Correct or preferable deCiSion .........cccuveirirciiinninss 27
12 Material difference between deCiSiONS.......cccccciiiiirinnnr s 27
C Third ground — the method used to calculate the non-injurious price was incorrect............... 27
O €T T U ' - 27
11 Correct or preferable deCiSion .........cccvirircmmirninssri 28
12 Material difference between deCiSIONS..........oo i 28
D Fourth ground — errors in the determination of dumping margin .......ccccececcirnirermnsssrrnsseeenns 29
O €T ¢ T U g 29
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(@) Date Of SAle.....ciiiiiriiiir iR 29
(b) Financial expenses based adjustment..........cccciiinismnnn e ————— 36
(c) Adjustment to account for physical differences between exported goods and the like
L Lo o T - 37
11 Correct or preferable deCiSion ........cccuceiiirciiicninsss i s 40
12 Material difference between deCiSIONS..........oo i 40
(070 T Lo [T T o] 4 BE= T Lo I =T o U L= 40
Introduction

By way of an application to the Anti-Dumping Commission (“the Commission”) dated 27 June 2017,
OneSteel Manufacturing Pty Ltd (“OneSteel” or “the Australian industry”) applied for a dumping
investigation with respect to reinforcing bar (“rebar” or “the GUC”) exported from Greece, the Republic

of Indonesia, Spain (Nervacero S.A), Taiwan (Power Steel Co. Ltd) and the Kingdom of Thailand. !

On 27 June 2017, in response to that application, the Commission initiated the subject anti-dumping
investigation in respect of rebar exported from those places or by those exporters, including by our

client Nervacero S.A.

At the conclusion of the investigation, in a decision published on 6 March 2018 that was based on the
recommendations contained in Report No. 418 — Steel Reinforcing Bar Exported to Australia from
Greece, the Republic of Indonesia, Spain (by Nervacero S.A), Taiwan (by Power Steel Co. Ltd) and the
Kingdom Of Thailand (“Report 418”), the Assistant Minister for Science, Jobs and Innovation and the
Parliamentary Secretary to the Minister for Jobs and Innovation (“the Parliamentary Secretary”) decided

to impose dumping duties on rebar exported to Australia by, amongst others, Nervacero S.A.

Specifically, the Parliamentary Secretary decided to publish notices in relation to rebar exported from
Spain by Nervacero S.A. under Sections 269TG(1) and (2) of the Customs Act 1901 (“the Act”).?

Nervacero S.A. (“Nervacero”) is a Spanish steel manufacturer and seller of rebar. Nervacero seeks
review by the Anti-Dumping Review Panel (“the Review Panel”), under Sections 269ZZA(1)(a) and

26977C, of the decision (or decisions) made by the Parliamentary Secretary to impose dumping

1 See EPR 418 Doc 001.

2 A reference in this Application to “the Act”, or to a “Section”, “Subsection” or “Subparagraph” is a reference
to a Section, Subsection or Subparagraph of the Act, unless otherwise specified.

NON-CONFIDENTIAL



moulislegal

measures against Nervacero’s exports of rebar to Australia, as outlined in this application.

We now address the requirements of both the form of application that has been approved by the Senior
Member of the Review Panel under Section 2692Y, and of Section 269ZZE(2), in relation to our client’s
grounds of review, being those requirements not already addressed within the text of the approved form

itself, which we have also completed and lodged with the Review Panel.

A  First ground - incorrect and unreasonable determination of
material injury

10 Grounds

Set out the grounds on which the applicant believes that the reviewable decision is not
the correct or preferable decision

(a) Lack of objective examination of the Australian industry’s economic condition

Section 1.9.6 of the Report states the following:®

The Commissioner is satisfied that the Australian industry producing like goods has experienced
material injury in the form of:

e Joss of market share;
e price suppression;
e reduced profits and profitability; and
e reduced return on investment.
The facts as to the economic condition of the Australian industry in the investigation period, are recited
in the Report as follows:
e its market share decreased;*

e unit CTMS and unit sales revenue both declined over the injury analysis period;®

e its total profits and unit profitability declined in the investigation period;®

3 Report 418, at page 10.

4 ibid, Section 8.5.2, at page 51.
5 ibid, Section 8.6.1, at page 53.
6 ibid, Section 8.7, at page 55.
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e ts total asset allocated to rebar production declined;’

e its return on investment declined;®

e its sales volumes of rebar increased;®

e its accounts receivable increased;™

e its rebar revenue increased;

e capital investment in it increased;?

e itsresearch and development expenditure increased;™

e its capacity increased;"

e its capacity utilisation for the production of like goods increased;
e its employment headcount allocated to like goods increased;

e its expenditure on wages for the production of like goods increased;' and
e its productivity increased.®

It goes without saying that an injury determination must examine the performance of the domestic

industry producing like goods as a whole, and must not only focus on those areas which appear to show

7 ibid, Section 8.8.2, at page 56.
8 ibid, Section 8.8.3 at page 56.
9 ibid, Section 8.5.1 at page 50.
10 ibid, Section 8.8.10 at page 58.
" ibid, Section 8.8.8 at page 58.
12 ibid, Section 8.8.1 at page 56.
13 ibid, Section 8.8.4 at page 57.
14 ibid, Section 8.8.5 at page 57.
15 ibid, Section 8.8.5 at page 57.
16 ibid, Section 8.8.6 at page 57.
7 ibid, Section 8.8.6 at page 57.
18 ibid, Section 8.8.7 at page 57.
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a decline or deterioration. In the list of factors above, the first five factors point towards injury having
been experienced by the Australian industry. However the other 10 are all improvements in the

economic condition of the Australian industry.

In our view, the consideration in Report 418 of the existence of material injury was not a balanced and
objective examination of the Australian industry’s economic condition as a whole. The analysis unduly
focused and constrained itself only to the areas of “deterioration”, without proper regard to the clear

improvement and what that clear improvement meant in comparison to any downward trends in other

indicators.

Highlighting the unreasonableness of the Commission’s assessment of the “injury factors” is the finding
in Report 418 with respect to material injury in volume terms. The Commission found that OneSteel,
being the only member of the Australian industry (hereinafter, “OneSteel”), suffered material injury in
volume terms “in market share”, at the same time of making a pre-emptive finding that such injury was

due to the “volume effect” of the alleged dumping that was under investigation:

The Commissioner is satisfied that the evidence outlined above supports a finding that while
OneSteel’s overall sales volume may have increased over the investigation period, it has lost
market share to imports from the subject countries found to be dumping in the Australian rebar
market over the investigation period.?° [underlining supplied]

We wish to point out that OneSteel’s overall volume did increase over the investigation period. This was

an actual volume increase, and there was nothing “may have” about it:

8.5.1 Sales volume

Figure 3 below shows OneSteel’s total domestic sales volume for rebar in the Australian market
since 2013 relative to the overall size of the market. It can be seen that OneSteel’s sales volumes
have shown a steady increase over the injury analysis period. OneSteel’s sales volume in 2016
showed an approximately 45 per cent increase as compared to its sales volumes in 2013.

As noted previously, the Australian market for rebar increased by approximately 25 per cent in
2016 as compared to 2015. During this time OneSteel’s sales volumes increased by
approximately 18 per cent. [underlining supplied]

What is the implication of the 18% increase”? OneSteel’s total sales volume of its self-produced product

during the period of investigation (“the POI”) accounted for about 96% of the entire Australian market in

19 The “pre-emptive” nature of such analysis is evident in the Commission’s reference to the alleged dumping
under investigation as part of its material injury assessment, before it even turned to consider causation of such
injury. See Section 8.5 of Report 418.

20 Report 418, at page 52.
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the previous 12 months (April 2015 to March 2016). With OneSteel’s sales of the goods it imported from,
inter alia, Nervacero, OneSteel’s sales volume exceeded the entire Australian market volume during that
previous 12 months. Further, the Australian market was considered by the Commission not to have been

affected by dumping during the period from July 2015 to March 2016.
So:

e OneSteel made more sales during the POI than it did during the immediately previous period,

being a period that the Commission found was largely unaffected by dumping; and
e infact, made more sales than the entire Australian market volume in that previous period,

but Report 418 asserted that OneSteel had been materially injured in volume terms, and by the dumped

goods under investigation.

The Commission’s material injury finding here relates to OneSteel's market share, ie the proposition that
its high volume of sales was nonetheless lower than its market share in the previous period. It does not
appear to have mattered to the Commission that OneSteel’s imports of the GUC and OneSteel’s market
share for selling those imported goods during the POl was at all-time high. The combination of
historically high sales volume and sales by OneSteel of its own imports should have caused some
second thoughts about the finding that the change in its market share was not, in the circumstances,
evidence of volume-based injury. However the Commission does not appear to have contemplated this
possibility. To the contrary, Report 418 defends the proposition that volume-based injury was caused to
OneSteel, saying the following in the context of questions that were raised regarding OneSteel’s

capacity and capability to supply the Australian market:

The evidence before the Commission indicates that OneSteel generally supplies the larger rebar
distributors and customers who commit to OneSteel’s Supply Agreement. Entities seeking to
purchase rebar who may not fit this description have the option of purchasing rebar from
Australian traders/importers or sourcing rebar directly through overseas mills or purchasing
rebar from OneSteel’s related entities. The list of OneSteel’s unrelated customers has not
changed significantly since Investigation 264, indicating that OneSteel’s customer profile has not
changed significantly during the injury analysis period.

OneSteel has submitted that it is not its responsibility to supply the entire rebar market. but [sic]
once additional shifts at its production facilities are optimised, it has the potential capacity to do
so. On the basis of data verified during the Australian industry visit, the Commissioner is
satisfied that OneSteel had the capacity to at the very least maintain its market share during the
investigation period. The Commissioner also accepts OneSteel’s claims that by adding
additional shifts at its production facilities, it has the capacity to meet increased demand in the
Australian market for rebar. The Commissioner does not consider that OneSteel needed to have
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the capacity to supply the entire market during the investigation period in order to be injured due
to dumped goods.

Information before the Commissioner indicates that at least one customer of OneSteel
experienced supply issues i.e. late deliveries and logistical issues, during the investigation
period. There is evidence that around mid-2016, OneSteel had to meet unforecast demand that
was due to surge in international scrap prices and this may have caused supply issues.
However, there is no evidence of wide spread supply issues such as would have caused a
reduction in the market share experienced by OneSteel.

In relation to claims that OneSteel is unable to meet current demand (i.e. in the period following
the investigation period), OneSteel claims that the current shortage in the international rebar
market has created increased demand in the domestic market and that it has sourced imported
rebar as an interim measure and added additional shifts to utilise its existing capacity to meet
this demand. This issue is considered further at Chapter 10 of this report. The Commissioner
considers that supply issues in the period following the investigation period does not undermine
his findings that the Australian industry experienced material injury caused by dumped goods
during the investigation period. [underlining supplied] [footnotes omitted]

We make the following observations regarding these statements

e OneSteel’s customer profile hardly changed within the four years leading up to the POI, and it
would only supply customers who would sign up to a supply agreement involving a substantial

volume commitment;

e OneSteel could not supply the entire market — it did not do so in 2015-2016 when the market was
smaller and unaffected by dumping, and it could not do so during the POl when it supplied more

volume than the entire market in the previous 12 months;

e what OneSteel “could have done” during the POl is not evidence of what did happen in the POI

— it was not done;

e the reality during the POl was that OneSteel could not supply the entire market from its own
production, and had to import the GUC in order to fulfil orders that it could not fulfil from its own

production

If OneSteel could not meet the demand in the rapidly growing and indeed surging market in the PO,
then such demand has to be met by someone else. The demand cannot just be left unfulfilled in order to
make sure that OneSteel maintains its market share, failing which it will claim it has suffered market
share injury. And if OneSteel could not meet the demand, and the market continued to grow, as it did,
then clearly OneSteel's market share would shrink. However this reduction in market share cannot be

seen as a loss in sales volume, but rather is indicative of the market out-growing OneSteel’s ability to
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supply it. In these circumstances the market share decrease relied upon by Report 418 as an indicator

of injury is nothing of the sort.

When questioned about the Commission’s unbalanced approach towards injury indicators on the one
hand, and “positive economic indicators” on the other, Report 418 simply records that the Commission
had considered and was satisfied with the conclusion it preferred. We request that the Review Panel
give this matter a more critical and discerning analysis, and agree with our submission that the correct
and preferable decision to arrive at was that the change in OneSteel’s market share was not indicative of

injury.

(b) Assumed injury for a significant portion of the Australian industry

It is trite that a finding regarding the existence of material injury and its causation must be made in
relation to the entire Australian industry producing like goods as a whole. Report 418 explains that a
“significant proportion” of OneSteel’s sales of rebar were “internal sales” to related companies within its
corporate group. The precise degree of this “significant proportion” is not made clear in Report 418. As
stated in Report 418, these entities sourced rebar only from OneSteel. OneSteel does not negotiate
prices with its related parties. Rather the prices are benchmarked to OneSteel’s sales to unrelated

parties and to import prices.

The “internal sales” nature of a significant part of OneSteel’s sales of the like goods (in the sense that
these sales are between related parties and not subject to any market competition) raises the question
of how that part of the Australian industry’s performance should be assessed for injury purposes. For
instance, as part of the Commission’s price suppression analysis for the purpose of determining any

price based injury, Report 418 states:

The Commissioner is satisfied on the basis of the analysis depicted above that OneSteel
experienced price suppression as it was unable to consistently charge above its cost to make
and sell like goods during the investigation period. The Commissioner’s consideration of
OneSteel’s claims (that its inability to increase its unit revenue over its unit cost to make and sell
during the investigation period was due to the prices of dumped imports from the subject
countries found to be dumping) is at section 9.5 of this report.. .2

We take issue with the finding that OneSteel’s inability to “consistently charge above its cost...” can be a

proper basis for a finding of material injury in the form of price suppression.

We remind the Review Panel that OneSteel’s unrelated parties customer profile was reportedly static

during the whole injury period, and that a “significant proportion” of OneSteel’s sales were to related

21 Report 418, at page 54.
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parties, and that OneSteel exclusively supplies those related parties and sets the price to them. If
OneSteel had the ability to “consistently charge above its cost” during 12 months prior to the POI, why
could it not do so during the POI given that its related party sales accounted for most of its sales
anyway? Is it a matter of ability or does it depend on the willingness of OneSteel to earn profit at the level
of its sales to its related parties, rather than at the point of the first independent resale by the Liberty

OneSteel group of companies?

By confining the analysis at the level of sales by OneSteel itself, and accepting that a significant
proportion of OneSteel’s sales to related parties should be included as part of the basis for the injury
finding, the Commission essentially assumes that any “price effect” that OneSteel can show with respect
to its sales to unrelated parties must have the same effect on the significant part of the Australian
industry which is not exposed to competition. It is an assumption that requires the Commission to adopt
the proposition that OneSteel can voluntarily and intentionally injure itself but still have that injury counted
towards the overall concept that it suffered material injury, and also that such injury can be found to have

been caused by imports.

This paradox firmly raises the question of whether the Commission is actually examining the true

performance of the Australian industry. OneSteel’s sales structure is described in Report 418 as follows:

OneSteel sells rebar straights and coils to external (unrelated) steel service centres and
distributors and also has internal sales to OneSteel’s related businesses. A significant proportion
of OneSteel’s sales are to its related entities ARC and OneSteel Reinforcing (OneSteel Reo) who
compete with OneSteel’s unrelated customers in the downstream market.??

A large portion of OneSteel’s sales only enters into market competition at the level of OneSteel’s related
entity sales, rather than at the level of sales by OneSteel itself. We submit that by confining the price-
related injury analysis at the level of the prices charged by OneSteel to related parties the Commission
failed to examine a large part of the real and practical price effects of competition with the Australian
industry. This issue was clearly identified by Nervacero in its submission to the Commission in response
to the SEF (“the SEF injury submission”). However Report 418 dismissed these serious concerns, simply
stating that OneSteel’s prices to related parties were at arm’s length. Whether or not those prices were at
arm’s length cannot address the concern that the prices charged by the Australian industry do not truly
reflect its performance, given the participation of its related parties in the rebar market, who compete
directly with the imported products as well as with the downstream industry that uses the GUC as an

input. Indeed, the very fact that OneSteel sought to claim price-based injury on sales to its related

22 Report 418, at page 25.
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parties, in a market that was very significantly trending upwards, and with whom OneSteel deals under
exclusive terms but at loss should have raised the a “red flag” with the Commission and caused it to

doubt the proposition that the sales were at “arm’s length”.

OneSteel has consistently sold GUC in Australia’s domestic market at a loss. That immediately suggests,
to us, that those transactions are not in the ordinary course of trade. Is the profit OneSteel generates
from rebar being derived at a different level of the market by OneSteel’s related parties, thereby
intentionally or unintentionally disguising the real economic condition of the Australian industry? These
are significant concerns, completely justified by the fact that demand in the POl was obviously at very

healthy levels. However the Commission refused to investigate this, saying:

Given the Commissioner’s finding regarding the arm'’s length nature of OneSteel’s related party

transactions, the Commissioner does not consider it is necessary to undertake an examination of

OneSteel’s related entities that operate in the downstream fabricated rebar market.
In conclusion, we submit that the analysis and the findings in Report 418 concerning the materiality of
injury suffered by the Australian industry, regardless of its cause (if there was any such injury), is
incomplete, unbalanced, and unreasonable. The Review Panel is requested to either recommend that
the conclusions of the Report 418 are unsafe in this regard, according to the “correct or preferable” test,
or to direct the Commission to reinvestigate the material injury finding with clear directions as to how that
should be done so that the shortcomings we have identified can be properly explored. If those
shortcomings cannot be resolved in favour of a finding, based on proper evidence and objective
analysis, in favour of the proposition that material injury was suffered by the Australian industry, then it
cannot be concluded that it was so injured. The default position, in the case of a lack of evidence,

cannot be to maintain the decision that the lack of evidence impugns.

11 Correct or preferable decision

Identify what, in the applicant’s opinion, the correct or preferable decision (or
decisions) ought to be, resulting from the grounds raised in response to question 10

With regard to this ground, the correct or preferable decision should be that there is insufficient
evidence that the Australian industry had suffered material injury during the POI, on the basis that the

evidence as shown on the public record does not support that finding.

NON-CONFIDENTIAL 10
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12 Material difference between decisions

Set out the reasons why the proposed decision provided in response to question 11 is
materially different from the reviewable decision

The proposed decision would mean that the conditions for the publication of a dumping notice set out in
Section 269TG(1)(b) and Section 269TG(2)(b) of the Act are not made out, and that the dumping notices

should be revoked ab initio.

B Second ground - the evidence did not establish, and it was
unreasonable to conclude, that material injury was caused by
Nervacero’s exports

10 Grounds

Set out the grounds on which the applicant believes that the reviewable decision is not
the correct or preferable decision

(a) Assumed causative link between material injury and the dumping of goods under
investigation

We submit that the Commission incorrectly approached the question of whether dumping caused
material injury. We believe that this is clearly demonstrated by the matters we identify with respect to this

second ground.

We start by drawing the Review Panel’s attention to the Commission’s “non-injurious price” (“NIP”)
determination. Pursuant to Section 269TACA of the Act, the non-injurious price of goods exported to

Australia is:

...If the goods are the subject of, or of an application for, a dumping duty notice under
subsection 269TG(1) or (2)--to prevent the injury, or a recurrence of the injury, or to remove the
hindrance, referred to in paragraph 269TG(1)(b) or (2)(b)
This implies that it is possible, even if dumping has caused material injury, that the full margin of
dumping may not need to be negated or, in other words, that the dumping margin exceeded the degree
of injury caused by dumping. This requires the Commission to work out the minimum price necessary to

prevent the injury caused by dumping, for the Australian industry as a whole.

In this regard, and in response to submissions from interested parties, including Nervacero, Report 418

acknowledges the following:

The Commissioner notes that in practice the Commission generally establishes a single USP
being the price at which the Australian industry is not injured.
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Whilst the individual NIP may then differ because the “post exportation costs” would be different for each
exporter, at least the starting point should be the same for all exporters. This is because the objective is
not to work out the non-injurious price of any particular exporter, but to work out the non-injurious price

for the Australian industry.
The Commission then proceeded to state the following:

As described above, different price offers in the market from the subject countries found to be
dumping have caused injury to OneSteel during the injury period, not just the lowest price offer.
The Commissioner considers that the NIP should be established at the level that ‘corrects’ these
prices so that they are not dumped prices in order to prevent the recurrence of the injury to
OneSteel. The Commissioner does not accept Nervacero’s submission that as Nervacero’s own
exports of rebar coils to OneSteel must be considered naturally non-injurious given the identity
of the customer, Nervacero'’s price to other customers can only be considered to be injurious to
the extent that it is lower than OneSteel’s prices. The Commissioner has established that
OneSteel prices are influenced by a number of different price offers in the market. While
OneSteel cannot be injured by its own imports, OneSteel does not set its price to individual
customers according to the lowest price offer in the market. It can therefore be injured by all the
dumped price offers in the market including Nervacero’s price. [underlining supplied]

With respect, we submit that the above paragraph betrays a highly flawed approach on the
Commission’s part to both the determination of the non-injurious price for the Australian industry, and in
relation to the determination of whether material injury was caused by dumping of the imports under
investigation. The underlined statement shows that the Commission’s intention was to “correct” dumping,
on the assumption that dumped prices, and any dumped prices, regardless of their real effect on the
Australian industry, would be presumed to be “guilty” of causing injury and would need to be

“corrected” to the fullest extent.

Further, the second part of the underlined statement suggests that the Commission failed to recognise
the fact that certain exports, even if at dumped prices, were not capable of causing injury because the

importer was the Australian industry itself.

(b) Price undercutting analysis is opaque and falls short of establishing a causative link
between dumped prices and the Australian industry as a whole

A key part of the Commission’s finding that dumping caused material injury to the Australian industry

was its price undercutting analysis. The methodology is explained in Report 418 as follows:

In its application, OneSteel alleged that its prices are being undercut by the dumped goods.
Price undercutting occurs when imported goods are sold at a price below that of the Australian
produced like goods.

Based on ABF data and verified sales data sourced from the cooperating importers and
exporters, and from OneSteel, the Commission compared the weighted average selling prices of
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rebar straights and rebar coils originating from exporters subject to this investigation during the
investigation period with OneSteel’s actual realised weighted average prices over the
investigation period. The Commission looked at the weighted average selling prices of rebar
coils originating from exporters not subject to this investigation as well as exporters subject to
this investigation who were found to be negligibly dumping. Adjustments were made to convert
prices to a FIS price based on actual weight using verified importer data. Post importation costs
were based on the most efficient verified importer’s post importation costs. Where CRE data was
used to construct the FIS price, the value of the taxable importation (including any duty where
applicable) was used, and the most efficient post-importation costs based on verified importer
data were added. To account for differences in level of trade, weighted average prices were
compared for common customers (i.e. customers who source rebar from OneSteel and also
directly from subject countries and/or traders who import rebar from the and subject countries).
OneSteel’s domestic sales of imported rebar coils were excluded from the analysis. For rebar
straights, noting that diameters of less than 10mm and above 36 mm command a premium and
are priced higher, only the standard diameters of 10 mm to 36 mm were included in the analysis.
With respect, the above explanation does not inform interested parties or the Minister as to the exact

analysis that took place. We make the following observations regarding this analysis.

e itis not clear whether the overall competitive conditions between the Australian industry and all
imports was assessed, or whether it was only the dumped imports under investigation that were
the Commission’s focus — if only the latter, then that would be insufficient for the Commission to
find that the dumped imports under investigation were materially responsible for the Australian

industry’s injury.

e “CRE data” was used to construct “the FIS price”, with no explanation of the meaning or nature
of “CRE data”.

e More critically, the Commission’s explanation indicates that the comparison was done at the
“common customers” level, and only in relation to a specific category of customers, being those
who both sourced from OneSteel and from exporters of the goods under investigation. This
suggests that the price analysis was not conducted for the GUC or the Australian industry
producing like goods as a whole, but that the analysis was limited to particular “niche” parts of
the Australian market, involving a very small part of the Australian industry’s sales of the like
goods. It would follow that any conclusion drawn from such an analysis would rely on
conclusions drawn with respect to competitive conditions concerning only a very small part of

the Australian industry and only at the level of certain customers.

e The undercutting analysis outcomes described in 9.5.21 and 9.5.22 of Report 418 show

substantial swings from the undercutting analysis outcomes described in the SEF, raising

NON-CONFIDENTIAL 13



moulislegal

concerns as to the representativeness and reliability of the analysis and of the samples that were

selected.

In light of the above, we submit that the Commission’s price undercutting analysis is likely to be flawed

and that the conclusion it is intended to support is ill-informed. Particularly, we submit that it is likely that
the material injury and causation analysis conducted by the Commission with respect to the price of the
goods under investigation does not support the finding that dumped goods caused material injury to the

Australian industry as a whole.

(c) The cumulative analysis and sectoral based analysis are incoherent and self-contradictory
In determining the effect of the dumped goods under investigation, Report 418 decided to cumulate all
dumped goods under investigation and to consider their effects as a whole. Section 269TAE(2C)
relevantly provides that the Minister should consider the cumulative effect of exports only if the Minister

is satisfied that, amongst other requirements:

(e) it is appropriate to consider the cumulative effect of those exportations, having regard to:
(i) the conditions of competition between those goods, and

(ii) the conditions of competition between those goods and like goods that are domestically
produced.

The Commission explained its basis for the cumulative analysis as follows:?3

The Commissioner considers that the conditions of competition between the imported goods,
and between those goods and like goods that are domestically produced are such that it is
appropriate to consider the cumulative effect of the dumped imports from the subject countries.

The Commissioner considers that rebar is a commodity product and irrespective of product
type. price is a major condition of competition between the imported goods from each country
and between the imported goods and the domestically produced goods. Sections 3.5, 4.1 and
4.2 of this report discussed the commercial and functional substitutability of the imported goods
(in coil or straight form) with the goods produced domestically. Goods produced by all exporters
subject to this investigation and the Australian industry have similar specifications and common
end-uses. The verified exporter and importer data indicates a willingness by parties in the
supply chain who are at the same level of trade to switch between import sources. The close
price competition that exists in the market suggests that product differentiation is not recognised

by the market.

Based on this explanation, it would appear that the Commission was satisfied that the goods under

investigation were homogeneous in nature, and that all types of rebar from all sources competed

23 Report 418, at page 61.
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indifferently and indiscriminately, on price. If this characterisation is correct, then the cumulative

approach would indeed be justified. However, it is not correct.

The product differentiation between the “coil” form of rebar under investigation (exclusively supplied by

Nervacero and from Greece) and the other form of rebar — “straight” — which was exclusively supplied by

the other exporters from other countries under investigation was well-documented in interested party

submissions lodged with the Commission during the investigation.?* We will not repeat them in this

application.

In defence of this cumulative approach and of the finding that price sensitivity meant that “product

differentiation is not recognised by the market”, Report 418 provided the following analysis:

Price comparison

The Commission compared the weighted average FIS prices of rebar coils and rebar straights of
two Australian importers who sold rebar straights and rebar coils sourced from the subject
countries, based on their verified data. The two importers collectively accounted for over 50 per
cent of the import volume of rebar during the investigation period. The importer data showed
that the FIS prices of rebar straights and rebar coils were not significantly different particularly in
the latter half of the investigation period.

The Commission also compared the FIS prices of rebar coils from the subject countries found to
be dumping with the FIS prices of rebar straights from the subject countries found to be
dumping. The Commission’s analysis indicated that the lowest FIS prices for rebar coils were not
consistently higher than the lowest FIS prices for rebar straights and in the latter half of the
investigation period in particular, the lowest FIS prices for rebar coils were only slightly higher
than the lowest FIS prices for rebar straights (i.e. between 1 to 3 per cent). When the highest FIS
prices in the market for rebar straights were compared to the lowest FIS prices for rebar coils for
each month of the investigation period, the prices of rebar coils were lower than the price of
rebar straights for a majority of the investigation period. The Commissioner is therefore satisfied
that rebar straights and rebar coils compete on price.

The methodology used by the Commission to assess the FIS prices for imports from the subject
countries is described at section 9.5.2 of this report. The Commission’s price comparison of
rebar straights and coils is at Confidential Appendix 4.

Substitutability

The evidence before the Commission indicates that rebar straights and rebar coils of similar
diameters are generally commercially and functionally substitutable in most applications. The
Commissioner considers that the imported rebar coils compete in the Australian market with
rebar straights and rebar coils manufactured by Australian industry. The Commissioner’s
consideration of this issue been discussed at Chapter 4 of this report.

24

For instance, please see Public Record documents, No.032, No.034, No.050, No.052, No.061
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The Commissioner notes that during the investigation period a majority of OneSteel’s unrelated
customers purchased rebar straights and rebar coils originating from the subject countries
(either directly or through traders) and at the same time also purchased rebar straights and
rebar coils from OneSteel. The Commission has observed that there is close price competition
between the imported goods, and between the imported goods and the domestically produced
goods.

A number of issues clearly “jump out” from this analysis:

e The comparison was done on a very limited database of two importers, and not with respect to
the Australian market as a whole. The sampled data is likely to represent a very small part of the

Australian market for rebar.

e The comparison of FIS prices was then even further limited to the imports under investigation,

which would represent an even smaller part of the Australian market.

e The comparison of the FIS prices for rebar coil and rebar straight — which would appear to have
had no regard to grade, specification, etc - were done for the lowest priced coil and straight,
and between the “highest price” of straight and the lowest price of coil. The decision to only
compare “extremes”, rather than weighted averages, and not to compare “like with like”, is

hugely problematic. But even with such flawed comparisons, the analysis actually indicated:

» that for the latter half of the POI, being a period in which the Commission claimed that
coil and straight prices “were not significantly different”, the lowest coil prices were
indeed still higher than the lowest straight prices, thereby contradicting the
Commission’s comment that the lowest price coil was not “consistently higher” than the

lowest price straight;

» that the lowest priced rebar coils were indeed still more expensive than the highest
priced rebar straights in many instances, despite being for less than the “majority” of the
POI.

We feel that the comparisons prove, rather than disprove, the price differences between rebar coil and

rebar straight.

Moreover, the Commission’s analysis fails to answer a few very basic questions. Recalling the

Commission’s opinions that:

e price sensitivity was such that all types of imported rebar were substitutable with each other;
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e there was no recognition of different product types;

e there were no differences between the imported products and the goods manufactured by
OneSteel,

then:

» why is it that any customer would choose to buy the higher priced rebar coil over lower

priced rebar straight?

> why is it that OneSteel would import a substantial amount of Nervacero’s rebar coil, instead
of just producing either its own version of spooled coil, or substitute that with its own rebar

straight of the same diameter?
» why is it that OneSteel would only import the higher priced coil, and only from Nervacero?

The conditions of competition between the different products, and between the products from different
countries (coil from Nervacero and Greece, as compared to straight from other countries), in our view
clearly indicated that considering their cumulative effect was inappropriate. On that basis we submit that

cumulation was not the appropriate approach to be adopted by the Commission.

The flaw in the approach adopted to cumulation in Report 418 is highlighted by the Commission’s injury
and causation finding itself. The determination of causation was in fact not done in a cumulated way at
all. Rather, it was done on a “sectoral basis”, by separating coil and straight products, and thereby
separating the analysis concerning Spain (Nervacero) and Greece, from the analysis concerning all

other countries under investigation.

The Commission explained its decision to conduct the injury and causation analysis on a “sectoral”

basis as follows:%®

The Commissioner does not agree that the Commission’s performance of a product specific
analysis is at odds with its cumulation of exports from the subject countries. The reasons why the
Commission conducted a product specific analysis are discussed at section 8.4.2 of this report.
As noted there, along with its product specific analysis, the Commission also assessed the
market as a whole by assessing injury factors and comparing prices and substitutability across
all product forms.

In essence the argument from Nervacero and Sidenor is that the conditions of competition
between rebar straights and rebar coils are different, and as in this investigation the sources that

25 Report 418, at page 49.
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supply rebar straights (Indonesia, Power Steel and Thailand) and rebar coils (Nervacero and

Greece) are exclusive to each other, the Commissioner should not cumulatively assess the

effect of exports from the subject countries. The Commissioner does not accept this argument.
With respect, this demonstrates a bipolar approach to the same issue. The decision that must be made
is whether to cumulate or not to cumulate. It would appear to us that the adoption of a sectoral based
approach is inherently incompatible with a cumulative approach towards injury causation analysis. This
is not to say that it would be always wrong to look at the competitive conditions in different product
sectors, and then to consider the impacts in different sectors on the Australian industry as a whole.
However in doing so the injurious effect and causative nature of dumped goods in each of those sectors
must be properly identified before considering the sectoral effect on the Australian industry. This was not
done, as demonstrated by another statement in Report 418 that regrettably adds to the self-contradiction

between the “cumulative” and “sectoral based” approaches:

As noted above at paragraph 9.5.1 of this report, the Commissioner is satisfied that import offers
from the subject countries that were not the absolute lowest offer in the market during the
investigation period have had a downward impact on OneSteel’s prices during the investigation
period.

As noted at section 9.5.1 of this report, goods exported by Nervacero and Greece were present
in the market at dumped prices during the investigation period and as the Commissioner has
determined that a cumulative approach to injury analysis is appropriate, it is not necessary for
the Commissioner to assess whether the goods from Nervacero and Sidenor individually had a
negative impact on price. As noted at section 9.5.1.4 of this report the Commissioner accepts
that import offers received by OneSteel’s individual customers are leveraged by those
customers to negotiate prices with OneSteel and OneSteel negotiates with customers
individually to respond to the import offers. For that reason, import offers from the subject
countries found to be dumping (though not always the absolute lowest offer in the market during
the investigation period) have had a downward impact on OneSteel’s prices during the
investigation period.?®

That is:

e the Commission analysed the price effect of goods exported by Nervacero and Greece, in the
guise of a “sectoral” analysis, in order to support its claim that the goods exported by Nervacero

and Greece undercut the Australian industry’s prices in that sector,
but:

e did not work out the effect of the claimed price undercutting on the Australian industry, because

the Commission’s approach was said to be a cumulative one, regardless of sector.

26 Report 418, at page 78
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Continuing with the self-contradiction of adopting a sectoral based analysis at the same time as a

cumulative approach, Report 418 states:

The conclusions from the sectoral analysis have been related back to the Australian rebar
market and the Australian industry as a whole to make an overall assessment of whether
dumping has caused material injury to the Australian industry as a whole. The Commissioner
notes that there is nothing precluding the Commission from undertaking a sectoral analysis if it
vields a more thorough analysis and understanding, and the performance of such an analysis
does not indicate that the Commissioner formed a view that the conditions of competition are
different for rebar coils and rebar straights.. [underlining supplied]

The statement that the “sectoral analysis” is somehow justified but “does not indicate” any view
regarding the conditions of competition between rebar coil and rebar straight is unhelpful. The sectoral
based analysis could only be used to support the injury causation findings if the Commission was of the
view that the conditions of competition for rebar coil and rebar straight were different. If the Commission
was of the view that the outcome of the sectoral analysis indicated there was no such difference, then
the sectoral analysis cannot inform any conclusion that dumped goods caused material injury based on
those sectoral analysis. Instead, the analysis should then take place on a wholly cumulative basis,
without sectoral differentiations, thereby examining the effect of rebar coil imports and rebar straight

imports altogether with no product differentiation.

The Commissioner’s fusion of two different approaches towards injury analysis - sectoral and cumulative
- in a mutually exclusive yet cross-supporting way is in our view not logical. We submit that the
Commission has used a “cumulation” approach where it is not appropriate, and has then failed to adopt
that approach consistently and completely. In our opinion the result is that the Commission did not
appropriately considered the extent of the injury, if any, caused by the dumped imports of rebar coil

alone, nor the cumulative effect of all dumped imports on the Australian industry as a whole.

(d) Failure to ensure non-attribution of injury caused by factors unrelated to dumping of the
goods under investigation

Section 269TAE(2A) of the Acts provides:

(2A) In making a determination in relation to the exportation of goods to Australia for the
purposes referred to in subsection (1) or (2), the Minister must consider whether any injury to an
industry, or hindrance to the establishment of an industry, is being caused or threatened by a
factor other than the exportation of those goods such as:

(a) the volume and prices of imported like goods that are not dumped; or

(b) the volume and prices of importations of like goods that are not subsidised, or

(c) contractions in demand or changes in patterns of consumption, or
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(d) restrictive trade practices of, and competition between, foreign and Australian
producers of like goods; or

(e) developments in technology; or

the export performance and productivity of the Australian industry;

and any such injury or hindrance must not be attributed to the exportation of those goods.

In our view, Report 418 has failed in discharge the obligations under Section 269TAE(2A). We cite the

following examples:

(1)

(2)

NON-CONFIDENTIAL

Injury associated with related party sales - as discussed above, even if OneSteel’s
sales to related parties at a loss can be considered to be a form of “injury”, such injury
could not have been caused by dumping, and any injurious effect of such injury must not
be attributed to the dumped exports under investigation. OneSteel had full control of its
prices to those related parties. The fact that OneSteel may have somehow decided to fix
its related party transfer pricing by benchmarking against the prices of the rebar under
investigation is OneSteel’s own choice. Those prices are not determined through
competition between OneSteel and the imports under investigation. The assertion that,
because the transfer pricing is based on OneSteel’s price to unrelated parties, and that
OneSteel refers to import pricing to price its sales to unrelated parties, cannot establish
a causative connection between the dumped imports under investigation and OneSteel’s
alleged injury. We submit that a causative connection for anti-dumping purposes can
only be established through market competition. There is no competition between the
imports under investigation and OneSteel’s sales to related parties. OneSteel cannot
simply nominate that dumping has caused it injury because it self-determined transfer

prices to its related parties at an unprofitable level.

The correct view is that, in so far as the sales to related parties are concerned, that part
of the Australian industry has not been injured, and in any case cannot have been
injured by the alleged dumped imports of rebar under investigation, and that injury must

not be attributed to the alleged dumping under investigation.

Effect of “other imports” - in this regard, we submit that the analysis in Report 418 is
also inadequate. As noted in the Report, the imports under investigation represented
about 67% of total import volume. This include imports from two Indonesian exporters
found not to be dumping, at about 10% of total import volume. Accordingly, imports

which were either not dumped or not subject to the investigation accounted for over 40%
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of all imports. Further a not-insignificant part of the imports under investigation were
imported by OneSteel itself. In the SEF, the Commission explained its price based injury

and causation analysis as follows:

In testing OneSteel’s market based pricing model, the Commission looked at the
relationship between the FIS import offer evidence provided by OneSteel and
OneSteel’s actual realised weighted average domestic selling prices to related
and unrelated customers for each month of the investigation period. For the
purposes of the analysis, offers from countries not subject to this investigation,
and those that related to undumped goods from countries subject to this
investigation were excluded as they cannot be considered to be causative in
relation to injury due to the dumped goods.

In our SEF injury submission on behalf of Nervacero, we submitted that excluding
“undumped goods from countries subject to this investigation”, being a factor not related
to dumping under investigation, was contrary to the requirement under Section
269TAE(2A), which specifically requires the Minister to identify the injurious effect of
such factors and to then make sure that injury from that source is not attributed to the

dumped goods under investigation.
In Report 418, the Commission disagreed with Nervacero’s comments:

The Commissioner also notes that the price undercutting analysis discussed
below considered the effect of the prices of imports from sources not subject to
this investigation and from exporters found to be negligibly dumping on
OneSteel’s prices. The Commissioner therefore does not agree with the claims
that the Commission has failed to consider the causative effect of goods not
subject to this investigation on OneSteel’s prices.

Despite this statement, and the removal of the statement contained in the SEF from
Report 418 that we have quoted above, nothing changed in terms of the outcomes
reached by the Commission. Indeed, in 9.5.1 of Report 418, where the Commission
assessed OneSteel’s claim that its prices were affected by the dumped imports, it

continue to state:

To assess whether there was in fact a correlation between the FIS import offers
from the subject countries and the price realised by OneSteel, the Commission
looked at the relationship between the FIS import offer evidence provided by
OneSteel and OneSteel’s verified realised weighted average domestic selling
prices to related and unrelated customers for each month of the investigation
period. Unlike the price undercutting analysis which follows at section 9.5 of this
report, for the purposes of this assessment offers from countries not subject to
this investigation, and those that related to exporters subject to this investigation
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who were found to be negligibly dumping (i.e. Ispat and Putra Baja Deli) were

excluded.
There is no sign in Report 418 of any attempt on the part of the Commission to assess
the injurious effect of any imports other than the goods under investigation that were
found to have been dumped. The revised price undercutting analysis (which is
questionable as well, see above at (b) for this ground) shows, for rebar coil, that an
exporter not subject to the investigation, which we understand to be the Korean exporter
Daehan Steel, undercut OneSteel’s price in 11 out of 12 months during the POI, as
compared to 10 months (it was eight months in the SEF) for Nervacero and 3 months for
exports from Greece. There was no direct comparison between the prices of Daehan
with Greece and Spain, apart from noting that Daehan was the lowest price for 6 months
of the POI] The Report is otherwise silent as to the impact of those other imports on the

Australian industry.

At section 9.8 of Report 418, which is dedicated to “Injury caused by factors other than
dumping”, specifically, section 9.8.2 “Imports from other countries not subject to the
investigation”, the Commission attempted to address interested parties concerns in this

regard as follows:

The Commissioner considers that while goods from the exporter not subject to
this investigation were in the market and they undercut OneSteel’s prices, the
cumulative imports from the subject countries found to be dumping had a
significant effect on the prices, market share and profits and profitability of the
Australian industry. The Commission’s market based pricing analysis (discussed
at section 9.5.1) and price undercutting analysis (discussed at section 9.5.2)
indicates that import offers from the subject countries found to be dumping
exerted a downwards pressure on OneSteel’s prices for a majority of the
investigation period. The subject countries found to be dumping exported
significantly high volumes of rebar to Australia during the investigation period as
compared to the export volumes from the exporter not subject to this
investigation. The Commissioner is therefore satisfied that despite the effect of
the imports from the exporter not subject to investigation in the market, the injury
to Australian industry caused by the goods from the subject countries found to
be dumping is material and significant.

With due respect, this is not a proper attempt to identify injury caused by “other factors”
and to try to avoid attributing injury caused by such factors to the goods under
investigation. At least 43% of the import market was supplied by exporters either not
under investigation or found not to be dumping. Exporters such as Daehan Steel and the
Indonesian exporters found not to be dumping accounted for very substantial import

volumes and were found to have contributed to undercutting OneSteel’s prices at least
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equally, if not more frequently and more deeply than the alleged dumped imports under
investigation. Such imports would also have been “exerting downwards pressure” on
OneSteel’s prices. However, Report 418 simply repeats the Commission’s apparently
predetermined view that material injury was caused by dumped goods subject to the
investigation, rather than properly and considerately taking account of the effect of such

“other factors” so as to ensure non-attribution.

(3) OneSteel’s own operation conditions — a number of other non-dumping related factors
which may have affected OneSteel’s performance were raised with the Commission,
such as its high costs in the last two quarters of the investigation due to power
blackout/s and extreme whether events. In this regard, Report 418 confirmed that the

cost increase was due to events unique to OneSteel:

The Commissioner considers OneSteel’s cost increases in the last two quarters
of the investigation period are not injurious factors that have caused injury to
Australian industry producing like goods. Rather the Commissioner considers
that due to the presence in the Australian market of goods from the subject
countries found to be dumping, OneSteel was unable to raise its prices to cover
its increases in costs and it experienced injury in the form of reduced profits and
profitability.
As factors that solely affected OneSteel’s ability to compete which did not affect the
exporters subject to the investigation, these events must have contributed to price-
based or profitability-related injury. This is especially relevant as the Commission’s price
analysis was heavily influenced by its price undercutting observations in the second half
of the PO, particularly for rebar coils. OneSteel’s prices were undercut in the second
half of the POl because it tried to reverse the steady and downward price trend and hike
the prices. The trigger of such price increase, and unprofitability should be attributed to
the sudden cost increase at least to some degree. However the Commission refused to

recognise any such “other factors™ effect on the Australian industry.

(4) Supply restrictions imposed by OneSteel — a number of parties advised the
Commission that a key reason for customers’ reliance on imported goods either wholly or
to some degree, including the goods under investigation, was because of OneSteel’s
own capacity and sales practices, which placed their independent business at risk. They

cited factors such as these:
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e Trade clauses in OneSteel’s supply agreements requiring customers to buy at
least 80 per cent of their total requirement from OneSteel, in order for OneSteel to

agree to supply.

e OneSteel and its related downstream companies being in direct competition with

OneSteel’s unrelated rebar customers;

e supply difficulties, including refusals, due to OneSteel’s own sales policy and

“customer profile” preference;
e volume quotas imposed by OneSteel given its capacity constraints;

e the fact that OneSteel’s related companies compete directly with those
independent processors in the downstream markets, making it impossible to

secure competitively priced supply from OneSteel;
e OneSteel’s lack of capacity as shown from its own importation of rebar.

We feel that these are genuine concerns, yet they were put to one side by Report 418 as

follows:

The Commissioner understands that OneSteel does not supply rebar to all
participants in the Australian market; rather it supplies rebar to customers who
are larger distributors and who are willing to agree to the terms of its Supply
Agreement.

The Commissioner considers that the submissions above indicate an inability
between parties to reach agreement (regarding the volume requirements
imposed by OneSteel and price) rather than OneSteel’s lack of capacity to
supply the market. The submissions also indicate that end users who compete
with OneSteel’s related customers in the downstream rebar processing market
may not consider it commercially viable to solely rely on their largest competitor
as a supplier of rebar.

The Commissioner accepts that if OneSteel does not supply the entire market,
some portion of the market would need to source rebar from overseas or
purchase rebar from a distributor (including from OneSteel’s related entities
where they are able to enter into an agreement with those entities). The
Commissioner notes that the Australian market is supplied by countries currently
subject to measures and other countries (not subject to measures or this
investigation) and these sources of supply continue to be available.

As mentioned previously, the Commissioner is satisfied that OneSteel’s sales to
its related entities are at arm’s length. OneSteel has refuted the submission from
Lyndons stating that it terminated the arrangement with Lyndons as Lyndons did
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not meet the terms of the agreement. While the submissions noted above
suggest that OneSteel’s adopts trade practices that provide its downstream
related party entities with a competitive advantage, they do not enable the
Commissioner to draw any conclusion that the injury experienced by OneSteel is
due to its own practices.

As noted previously, OneSteel’s ability or inability to supply the entire market

does not affect the Commissioner’s findings regarding price injury which are

discussed at section 9.5 of this report
With respect, it is necessary for us to voice serious concerns about the above extracts
from Report 418. OneSteel’s restrictive trade practices, which are said to have forced
independent customers to buy imports, would be a factor contributing to any volume-
based injury. Further, the issues raised by interested parties indicate that certain
customers did not have adequate and viable supply from OneSteel and were forced to
source imported goods as alternative supply. Again, the loss of volume, if that be the
case, would therefore have come about due to OneSteel’s own sales practice and
capacity restrictions. Similarly, a processor forced to either buy from its direct competitor
— being OneSteel’s related entity — at uncompetitive prices or from an importer, would
have no choice but to buy from imported sources, due to OneSteel’s marketing strategy.
These are factors that would contribute to the “injury” claimed by OneSteel. In such
circumstances, even if the imported product was at a dumped price and at a price
which undercut OneSteel, such undercutting or loss of sales would be caused by

OneSteel’s business practices itself.

Report 418’s view that the Commission simply “could not draw any conclusion”
regarding these factors, and its simply assertion that they would not affect its view that
dumping was the cause of material injury to the Australian industry, falls short of the

requirement under Section 269TAE(2A).

In conclusion we submit that Report 418 has not correctly applied Section 269TAE(2A).
In our view, instead of identifying the possibly injurious effect of factors unrelated to the
dumped imports under investigation, Report 418 formed the view that dumping was the
cause of material injury to the Australian industry, and then dismissed each of the “other
factors” as things that could not distract it from its formed view. This effectively
precluded the consideration of the effect of other factors, rather than properly assessing
them so as to make sure that those effects were not attributed to the dumped goods

under investigation.
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(5) Non-price factors — in this regard, we refer to the Commission’s finding that OneSteel
can be injured at any price level, rather than by low prices on the market. In forming this
view the Commission has deemed that OneSteel can be injured by imported rebar at the
highest price in the market — so long as it is dumped. More so, OneSteel is deemed to
be materially injured by dumped imports, without any regard to the co-existence of

equally if not even lower priced imports not under the investigation. For instance:

The evidence provided by OneSteel indicates that import offers received by
individual customers are leveraged by those customers to negotiate prices with
OneSteel and OneSteel negotiates with customers individually to respond to the
import offers. For that reason, import offers that were not the absolute lowest
offer in the market during the investigation period have had a downward impact
on OneSteel’s prices during the investigation period. In any case, noting that
goods exported by Nervacero and Greece were present in the market at
dumped prices during the investigation period, as the Commissioner has
determined that a cumulative approach to injury analysis is appropriate, it is not
necessary for the Commissioner to further individually assess whether the goods
from Nervacero and Sidenor had a negative impact on price. [underlining
supplied]

and:

In the course of this investigation the Commissioner has established that
OneSteel prices are influenced by a number of different price offers in the
market. OneSteel does not set its price to individual customers according to the
lowest price offer in the market (see the discussion at section 9.5.1 of this
report). It is for this reason that the Commissioner has found that dumped
imports have caused injury to OneSteel despite the presence of lower priced
imports from countries not subject to investigation and negligibly dumped
imports in the market. [underlining supplied]
Such findings throw into doubt the Commission’s view that dumped imports were the cause of material
injury due to the price sensitiveness of the rebar market and the lack of any product differentiation. The
view that material injury is caused by dumped prices because price is the most significant consideration
does not sit well with the view that, apparently, a higher price could cause more injury than a lower price.
If OneSteel’s price is driven by the source of imports whose price it tries to match, rather than on the
market price itself, then it suggests that OneSteel’s pricing decision is not purely driven by price after all.
Instead, it may have been driven by a business strategy to match imports from sources not subject to
dumping duty, or which it believes to be “dumped”, in order to request dumping duty to be imposed.
The outcome and effect of such a strategy, and considerations not entirely based on price and profit

maximization, can only be attributed to OneSteel itself, rather than to the goods under investigation.
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11 Correct or preferable decision

Identify what, in the applicant’s opinion, the correct or preferable decision (or
decisions) ought to be, resulting from the grounds raised in response to question 10

With regard to this ground, the correct or preferable decision should be that there is insufficient
evidence that the Australian industry suffered material injury caused by the dumped imports of rebar
under investigation during the POI, on the basis that the evidence as shown on the public record does

not support that finding, and the Commission’s analysis of the evidence that was available was flawed.

12 Material difference between decisions

Set out the reasons why the proposed decision provided in response to question 11 is
materially different from the reviewable decision

The proposed decision would mean that the condition for the publication of a dumping notice set out in
Section 269TG(1)(b) and Section 269TG(2)(b) of the Act, namely that the dumped imports be shown to
have caused material injury to the Australian industry, are not made out, and that the dumping notices

should be revoked ab initio.

C  Third ground - the method used to calculate the non-injurious
price was incorrect

10 Grounds

Set out the grounds on which the applicant believes that the reviewable decision is not
the correct or preferable decision

The issues and flaws concerning the Commission’s determination of non-injurious price have been
discussed above at C.10.(a), in a related, but separate, context. The Review Panel is kindly referred to

our comments under that section regarding this ground.

In short, we submit that the Commission has erred in ruling that the Australian industry as a whole can
be injured at any price as long as the price is a dumped price, and the consequential finding that the
non-injurious price for the Australian industry is the individual un-dumped price for each exporter subject
to this investigation. Such finding deprives the requirement to work out a non-injurious price for the
Australian industry as a whole under the Act of any meaning, and is unsustainable given that the
Australian industry competes in the Australian market for rebar with goods at dumped prices as well as
goods at un-dumped prices, and with goods under investigation and goods not under investigation. The
purpose of determining injury causation, and non-injurious price, is not to make sure “dumping” is

“corrected”. If that is the case then there should not have been any injury and non-injurious
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determination at all. With respect we submit that the Commission’s determination missed the mark, and

that it shows an unfortunate misunderstanding of the exercise that it is required to undertake.

The flaws are highlighted by the Commission’s adoption of a cumulative approach to injury analysis
which is entirely predicated on the premise that rebar coil and rebar straights are substitutable goods,
such that the end user makes a decision to buy one or the other product based on price alone.?” Having
deemed rebar coil and rebar straights to be substitutable, the Commission has concluded that the
lowest priced exports did not cause the injury. The Commission says that all price offers — at any price

point — are causing injury to the Australian industry.

Accordingly, we respectfully submit that the Commission has not made the correct or preferable
decision with regard to NIP determination. The Commission’s reasons for its decision are infected with a

goal —to “correct dumping” — that is not found in the legislation or in the WTO Anti-Dumping Agreement.

11 Correct or preferable decision

Identify what, in the applicant’s opinion, the correct or preferable decision (or
decisions) ought to be, resulting from the grounds raised in response to question 10

With regard to this ground, the correct or preferable decision should be that the non-injurious price for
the Australian industry is to be determined by reference to the non-injurious price for the Australian

industry, rather than price points which “correct” dumping/dumping margins.

12 Material difference between decisions

Set out the reasons why the proposed decision provided in response to question 11 is
materially different from the reviewable decision

The proposed decision would mean that the Commission’s determination under Section 269TACA of the
Act and its recommendation that the non-injurious price to be set at each exporter’s normal value for the
purpose of Section 269TG of the Act, was incorrect, and that a substantially different recommendation to
the Minister concerning non-injurious price should have been made. That recommendation would have

been to work out the single price level at which the Australian industry would not be injured, and to apply

a NIP to each exporter based on that level rather than one based on their respective normal values.

27 Report 418, Section 4.3.3 at page 23.
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D Fourth ground - errors in the determination of dumping margin

10 Grounds

Set out the grounds on which the applicant believes that the reviewable decision is not
the correct or preferable decision

In addition to the SEF submission concerning injury, as referred to above, Nervacero made a separate
submission regarding margin calculation issues on the same date (“SEF margin submission”). The SEF
margin submission identified a number of errors in the Commission’s determination of the dumping

margin, namely:

e incorrect determination of the date of sale for the goods exported to Australia, for comparison

with the domestic sales of like goods;

e failure to make an adjustment to the normal value to account for the physical differences

between the goods exported and the like goods sold in the domestic market; and

e failure to adjust for the different expenses incurred with respect to the goods exported to

Australia and the like goods sold in the domestic market.

Report 418 rejected each of these claims, and in our view did so incorrectly and unreasonably. We will

now address each issue in turn.

(a) Date of sale

In summary, the issue here is that in determining the normal value corresponding to Nervacero’s
Australian sales of the GUC under Section 269TAC(1) of the Act, and in comparing the normal value with
the export prices as required by Section 269TACB, the Commission used the commercial invoice date

as the date of sale for both Nervacero’s Australian and domestic sales.
Nervacero disagreed with this approach. Nervacero submitted:

Nervacero advised the Commission that the operative date for its export sales of the GUC is the
date on which it issues a pro forma invoice, and that the operative date for its domestic sales is
the date of domestic order confirmation.

Nervacero understands that date of sale should reflect the date which best establishes the
material terms of sale. This reflects the definition provided in footnote 8 of the WTO Anti-
Dumping Agreement (“the Anti-Dumping Agreement”):

8. Normally, the date of sale would be the date of contract, purchase order, order
confirmation, or invoice, whichever establishes the material terms of sale.
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As acknowledged in the SEF, this also reflects the Commission’s established position, as shown
in its Dumping and Subsidy Manual:

In establishing the date of sale, the Commission will normally use the date of invoice as it
best reflects the material terms of sale. For the goods exported, the date of invoice also
usually approximates the shipment date.

Where a claim is made that a date other than the date of invoice better reflects the date
of sale, the Commission will examine the evidence provided.

For such a claim to succeed it would first be necessary to demonstrate that the material
terms of sale were, in fact, established by this other date. In doing so, the evidence
would have to address whether price and quantity were subject to any continuing
negotiation between the buyer and the seller after the claimed contract date.

This arises because there can be circumstances where an exporter and importer agree
on price and quantity and make a sales agreement to that effect, but this may not
establish the date on which terms were finally agreed upon because an element of
informality continues, and conditions can be changed.

During the verification, Nervacero explained to the verification team, including through interviews
with responsible persons from the domestic and export sales department, that the issuance of
the pro forma invoice for export sales, and the issuance of an order confirmation for domestic
sales, represented the point in time by which and at which all material terms of the sales contact
are established. The issuance of such documents and the details they contain are recorded in
Nervacero’s sales/financial system. The material terms of the sales to which those documents
relate are not changed after the documents are issued.

That is to say, all material terms of the sales agreement are established by the pro forma invoice.
Nothing is changed or further negotiated between the parties to the agreement after that point.
The material terms of the agreement include an agreement between the seller and the buyer that
delivered weight may vary from the ordered weight within a tolerance range, and that final
invoicing and delivery will be based on the actual weight of production. This reflects the parties’
understanding and agreement of the nature of the product and the “in bulk” nature of the sales.
Likewise, the same arrangement is also part of the material terms of the sales agreed between
Nervacero and its domestic customers, based on the long-established commercial relationships
in place between them, and are confirmed each time an order confirmation is issued.

For these reasons, we ask the Commission to revise its determination concerning the date of
Nervacero’s respective export and domestic sales for the purposes of the margin calculation.
The correct date of sale to use is the date of the pro forma invoice for Australian sales, and the
date of the order confirmation for domestic sales.

Nervacero provided lengthy, detailed and comprehensive explanation regarding this issue in the SEF

margin submission, in light of what it considered to be a clear misunderstanding of the issues and the
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facts on the part of the Commission. We also addressed each of the issues the SEF identified as reasons

for refusing to use the dates of sales submitted by Nervacero:

Having established the correct criteria to use for working out the date of sales, we now address
some of the concerns raised in the SEF:

SEF comment

Nervacero’s response

the actual weight and
therefore the final invoice
price is not known until the
invoice date (because the
weight is based on the
weight of the truck departing
the mill);

Please see our explanation above. The fact that the precise actual
product weight is unknown until the goods are produced is within
the terms of the contract agreed between Nervacero and its
customers. The agreed term at the time of issuance of the pro
forma invoice or the order confirmation is that final invoice is to be
based on actual weight, which may differ from the ordered weight
within a tolerance range.

transactions are recognised
as sales in the accounting
system on invoice date;

As advised, sales data is also entered into the sales accounting
system once the pro forma invoice or order confirmation is issued.
The accounting practice of finalising/concluding a sale in the
financial system once the commercial invoice is issued does not
detract from the fact that all material terms of the sales agreement
with the customer are established at the earlier point, and not at
the time of issuing the final commercial invoice. Indeed, huge
disruption would be caused on both side of the commercial
transaction if the sales terms were not established until the invoice
date. One implication would be that neither party would be bound
by the sales terms until the very last minute — after the seller has
incurred all the costs of production and is ready to ship the
product. From the customer’s perspective, after the customer has
received its pro forma invoice or order confirmation, it knows it has
a binding contract in place and will proceed to make all
arrangements for receipt of the goods it has ordered at the
expected price, volume and delivery time.

It is counterintuitive to use internal accounting practices as the
basis to determine the date of an external sale, which takes place
under a sales agreement that clearly establishes the terms of the
sale and is followed by the parties to the transaction.

in its CTMS data Nervacero
allocated quarterly SG&A
costs using sales volumes
determined based on invoice
date;

As above, the reporting method for the purposes of the Exporter
Questionnaire response simply followed the way the accounting
data was arranged. This says nothing about the point in time at
which the material terms of sales are established with customers.

invoice date was recognised
as date of sale in
Investigation 264 and
Nervacero stated that its

As aadvised during the verification visit, Nervacero accepts that it
did not put forward its view regarding the date of its sales, and that
it simply followed the Commission’s “default” position in
Investigation 264. However nothing turned on that distinction at the
time, because on the basis of the company’s calculations it was
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practices had not changed
since that time;

not engaged in dumping no matter which date of sale was used for
comparison purposes. Whether Nervacero did or did not make the
same submission as it is making now in a previous case does not
detract from the legal position arrived at on the basis of a proper
examination of the facts in the present case. The pro forma invoice
date and the order confirmation date best establish the material
terms of sales, and that should be enough to conclude the matter.

Nervacero claimed it has an
enforceable contract at order
confirmation, however it did
not provide any evidence
that the contract had to be
enforced in the past (in fact
there is evidence that the
risk of non-payment of an
order is managed by
Nervacero through different
means); and

Nervacero disagrees that it needs to provide evidence of having
commenced legal proceedings or other forms of contractual
“enforcement” to show that the contracts it has entered into with
customers by way of issuing pro forma invoices or order
confirmations are enforceable contracts. Nervacero submits that
the facts that it has successfully sold the goods to Australian and
domestic customers based on the agreed terms as established in
the pro forma invoices and order confirmations, that it has received
payments accordingly, without the need to further negotiate or
enforce each and every one of them before issuing commercial
invoices, and that it has not had to commence proceedings to
enforce those contracts, show that those agreements were
enforceable, and were “enforced” by Nervacero and its customers
through the delivery of the goods ordered and payment therefor.

the Manual requires any
claim for a date of sale other
than invoice date to address
whether the materials cost
differs between the time of
the pro forma invoice / order
confirmation and the invoice,
and whether contracts were
entered into for the materials
purchases, which Nervacero
hasn't addressed, and in
relation to which the
Commission found no
evidence that Nervacero’s
pricing considerations
support its claim

These requirements are not to be found in the domestic legislation
nor the Anti-Dumping Agreement. Frankly, we do not understand
what the Commission is driving at. Once the material terms of a
sale to a customer are agreed, the cost of the sale is a matter for
the seller. As the Manual provides, the considerations to which the
SEF refers appear under a preamble which states “[a]ny claim for
an adjustment would need to substantively address...”".
Accordingly, these considerations would appear to relate to
adjustments to the normal value for time differences under Section
269TAC(8)(a) of the Customs Act 1901 (“the Act”). This is a
separate and anterior question to the initial task of determining the
date of sale of a transaction. Before the date of sales are correctly
established, there is no basis to examine whether any adjustment
is required to account for “sales occurring at different times”.

In conclusion, we respectfully submit that the SEF’s determination of the date of sale of
Nervacero’s Australian sales and domestic sales is incorrect, and has ultimately affected the
correctness of the dumping margin calculation. We ask that this error be addressed, by
correctly establishing the date of sales for Australian and domestic sales as the dates of
issuance of the pro forma invoice and the order confirmation respectively, and to apply the
correct matching for normal value and dumping margin calculation purposes accordingly.

NON-CONFIDENTIAL

Our client gave a thorough explanation and clarification of its sales practices during the five-day
verification visit by the Commission, and was fully cooperative in all respects. It believes that there could

be no doubt that the date of the issue of the pro forma invoice and order confirmation best represented
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the date of sale for Nervacero’s Australian sales and its domestic sales respectively. We submit that
there can be no reason for the Commission to insist that its “default” position of preferring the
commercial invoice date is the more correct or reasonable approach. To the contrary, it represents
adherence to a rule of policy without reference to the facts and circumstances of the case and the

requirements of law with respect to those facts and circumstances.

On 19 December 2017, being 35 days after the publication of the SEF, and 15 days after the expiration
of the 20 day post-SEF interested party submission period, OneSteel made a submission to the
Commission, asking the Commission to reject Nervacero’s advice as to what was the date on which the

material terms of its Australian sales were established.

OneSteel’s submission appears to claim that, because OneSteel (we assume) had placed an order with

Nervacero, and was given a pro forma invoice as the confirmation of the sales, but was then able to:

e request a revision of the order by offering to buy more from Nervacero, which resulted in
Nervacero issuing a revised pro forma invoice of the same invoice number, on one occasion;

and

e request a revision of the order by offering to buy more from Nervacero, and a correction of
delivery port, which resulted in Nervacero issuing a revised pro forma invoice of the same

invoice number on another occasion,

the pro forma invoice somehow cannot be used to establish the point at which the material term of the

sales were established.

Despite the lateness of the submission, Nervacero responded to these comments cooperatively and in

good faith as follows:

Date of sale - we object to and categorically reject LOS’s accusation that Nervacero’s
explanation of the date of sale of its products was somehow “fabricated” or represented an
attempt to “game” the procedure. Such accusations are groundless and untruthful. Contrary to
LOS’s accusation, the documents it refers to from an investigation by the United States
Department of Commerce demonstrate consistency in Nervacero’s claims. Submissions from
another interested party who, like LOS, is also one of Nervacero’s Australian customers, also
support Nervacero’s claim. Furthermore, LOS has attempted to introduce new evidence to
suggest that Nervacero did revise a sales agreement, when that circumstance has nothing to do
with a change to the date of sale in any relevant sense at all. LOS refers to a new pro forma
invoice with respect to “additional volume” requested by the customer, and “to ensure delivery
to the correct discharge port”. The fact that a revised and new pro forma invoice was issued in
such circumstances actually proves that the pro forma invoice is the contract, and the date of
sales. If that were not the case, there would have been no need for a revised pro forma invoice
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with respect to the contract that was already in place. In either case, the date of sale still is not
the commercial invoice date as issued at the time of shipping. The only thing the Commission
has to decide in the scenario that has been put forward by LOS is whether only the additional
volume should have a date of sale as at the date of the revised pro forma invoice, or whether the
entire volume (the originally contracted volume and the additional volume) should have a date of
sale as at the date of the revised pro forma invoice. LOS’s argument proves exactly what
Nervacero has been arguing for, which is that the material terms of Nervacero’s contracts for the
sales of the GUC to Australia were formed on the date of contract, when the pro forma invoices
were issued, and not on the date of shipping. Further, we remind the Commission that there is
nothing “illusory” or non-committal about the pro forma invoices issued by Nervacero to LOS, in
that LOS was required to [CONFIDENTIAL TEXT DELETED - payment terms implemented in
accordance with the pro forma invoice].

That was then the end of any discussion or communication regarding this issue, until the publication of
Report 418. The Commission did not raise any issues or doubts regarding the date of sale. None of the
issues that the Commission raised in the SEF, which were later addressed by Nervacero, were

mentioned. Despite that, Report 418 says the following:

The Commissioner is satisfied that the date of invoice is the date of sale for Nervacero’s
domestic and export sales.

The information provided by OneSteel indicates that the material terms of Nervacero’s Australian
sales are subject to further negotiation and amendment after the issuance of the pro forma
invoice. The revised proforma invoices and original proforma invoices provided by OneSteel
bear the same invoice number but the material terms recorded in the respective documents
differ (the quantity in one instance and the delivery port in another). This is contrary to
Nervacero’s claims that the issuance of the pro forma invoice for export sales represents the
point in time by which all the material terms of the sales contract are established and nothing is
changed or further negotiated between the parties to the agreement after that. The submission
by Nervacero that the only issue for the Commission is to decide whether the additional volume
should have the date of sale as the date of the revised proforma invoice or whether the entire
volume should have the date of sale as the revised proforma invoice indicates clearly that the
Commissioner cannot rely on the date of the proforma invoice as being the date when material
terms of the sale were established. Based on the evidence the Commissioner considers that it is
not clear what the material terms of the sale (quantity and price) are on the date of the pro forma
invoice. The Commissioner has had regard to the submission by Sanwa which supports
Nervacero’s claims in relation to the date of sale but considers that the direct evidence provided
by OneSteel has more weight.

Nervacero claims that the same arrangement as apply to its Australian sales is also part of the
material terms of the sales agreed between Nervacero and its domestic customers based on the
long-established commercial relationship between them. As the Commissioner has found that
the material terms of Nervacero's Australian sales are not settled at the time of the issuance of
the pro forma invoice for the Australian sales, the Commissioner does not accept Nervacero’s
claims in relation to its date of sale for domestic sales. The Commissioner notes that transactions
are recognised as sales in Nervacero’s accounting system according to the invoice date and
considers that this reflects the fact that the material terms of the sale can be subject to change
until that point.
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The Commissioner accepts that comparison between the export price and the normal value shall
be made 'in respect of sales made as nearly as possible at the same time'. After examining the
average difference in days between order confirmation and issuance of invoice for Nervacero’s
Australian sales and its domestic sales the Commissioner considers that in this instance using
the invoice date as the date of sale allows such comparison to be made. [underlining supplied]
[footnotes omitted]

We reject these conclusions in the strongest terms, and make the following comments in respect of

them.

e The Commission requested and verified, at Nervacero’s facility, full sets of documentation for
more than 20 Australian and domestic sales listings, including information concerning pro forma

invoices.

e OneSteel appears to have provided two invoices with reference to Nervacero’s agreement to
revise its pro forma invoices, in order to accommodate what we assume to have been
OneSteel’s request to add more volume to the contract and/or to revise delivery ports. However

the Commission never sought to verify these with Nervacero or to request any clarification.

e At no time did the Commission allege that the information reported by Nervacero was unreliable,
or could be disregarded and substituted for some other information provided by other parties,

without reference to or consultation with Nervacero.

e Nervacero issued [CONFIDENTIAL TEXT DELETED - number] pro forma invoices with respect
to its Australian sales. Nervacero issued over [CONFIDENTIAL TEXT DELETED — number]
order confirmations with respect to its Spanish domestic sales of like goods during the POI. It is
not clear as to why the providence of these invoices and order confirmations, as establishing the

date on which the material terms of the sales were established, should be questioned.

e What is it about OneSteel’s evidence that renders the commercial invoice date as the better and
more correct date of sale? This is especially the case with respect to sales to OneSteel, for
which the issuance of the pro forma invoice actually requires [CONFIDENTIAL TEXT DELETED

— payment terms implemented in accordance with the pro forma invoice].

We submit that the finding made by the Commission with respect to the respective dates of Nervacero’s
domestic and Australian sales is entirely wrong. A contract is formed at the time of the issuance of pro
forma invoices and order confirmations. That contract establishes the material terms of the sales

concerned.
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Nervacero must have been a party to the invoices provided to the Commission by OneSteel. However,
Nervacero was not given those invoices prior to the Minister’s decision being made. In contemplating
this application for review, we approached the Commission in order to obtain better clarity and details

about exactly what it was that OneSteel had presented to the Commission, and received this response:

[CONFIDENTIAL TEXT DELETED - confidential correspondence]

Thus, we still have not seen those documents, even though they appear to be our client’s, nor have we

been given any reference point in order for our client to be able to find them in our own records.

In conclusion we submit that the Commission has incorrectly and unreasonably determined that the date
of sales of Nervacero’s Australian sales of GUC and domestic sales of like goods is to be determined
based on their commercial invoice date, rather than on the date on which the pro forma invoices and
order confirmations are issued, as adopted by Nervacero. This has resulted in an incorrect comparison

of the goods exported and the corresponding normal value.

(b) Financial expenses based adjustment

In this regard, we first refer the Review Panel to the reasons of rejection of this adjustment as cited by

the Commission in the SEF:

The Commission has examined Nervacero’s claim and considers that an adjustment is not warranted
because the evidence does not suggest that it affects price comparability between export and
domestic sales:

e the financial expenses allocation to domestic and export sales was only calculated for the
purposes of responding to the exporter questionnaire;

e the chief financial officer for Nervacero was the only person present at the verification who
was able to explain what each account represented and which class of sales it was relevant
to; and

e the amount of the cost is extremely small.

Again, we addressed each of the reasons identified by the Commission in the SEF margin submission:

In relation to the first point, we advise that this is not remarkable at all. Nervacero, like most other
steel companies, records financial expenses for the company as a whole based on the generally
accepted accounting principles of Spain. There is no requirement for Nervacero to allocate
financial expenses to domestic and export sales as part of its ordinary corporate accounting. On
the other hand, we wish to clarify that, as demonstrated to the verification team, the “allocation”
of the financial expenses was not an arbitrary and ad hoc process. The allocation was largely an
“identification” process, based on the description of each of the separate accounting sub-
ledgers. Based on the sub-ledger’s description, or the specific coding, Nervacero then identified
the nature of the expenses by its corresponding market, such as for domestic sales, or export
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sales, or all sales. Where the sub-ledger referred to a kind of expense which cannot be
differentiated by market, such expenses were identified as benefitting “all” sales, and its amount
was allocated to all sales.

For example, Nervacero was able to identify that the expenses sub-ledger for “Bill of Exchange”
was related to domestic sales, because bills of exchange are financial instruments used only for
Nervacero’s domestic market purposes. Therefore, whilst such market based differentiation, or
“allocation”, was not readily shown in the financial records, Nervacero was able to identify the
certain market-specific costs, and to differentiate the expenses as they were recorded under
different sub-ledgers.

Further, we reject the suggestion that there was only one person at Nervacero who could explain
the nature of the accounts, and what they relate to, and that this can somehow justify the
rejection of Nervacero’s claim. The Chief Financial Officer is the responsible person at
Nervacero for understanding and administering the company’s financial affairs and is best
suited to give an explanation about the financial expenses accounts, and to do so in an efficient
and helpful manner. Whether or not other employees of Nervacero attending the verification at
that time were able to explain the content of those accounting sub-ledgers is irrelevant, and
does not change the fact that in the case of certain kinds of financial expenses it is possible to
identify whether they were incurred for sales into the domestic market as opposed to the
Australian market. Such differences in expenses underpinned and influenced the circumstances
and terms of Nervacero’s sales to those different markets.

We acknowledge that the amount of adjustment being requested is small. However given it is
not negligible, we ask the small adjustment to be made.
Report 418 does not deal with Nervacero’s explanations, and instead repeats the SEF finding but with

fewer reasons, viz:

The Commissioner does not consider that an adjustment is warranted because the evidence
does not suggest that the financial expenses affect price comparability between export and
domestic sales. As noted in SEF 418, the financial expenses allocation to domestic and export
sales was only calculated for the purposes of responding to the exporter questionnaire and the
amount of the cost is extremely small.

In light of this outcome, we repeat our submission in the post-SEF submission, referred to above, which

shows that the Commission’s determination continues to be incorrect.

(c) Adjustment to account for physical differences between exported goods and the like
goods

In short this issue arises because the normal value calculated under Section 269TAC(1) of the Act was
based on prices of domestic sales of rebar by Nervacero which were not identical to the goods exported

to Australia during the POI.

During the verification, Nervacero demonstrated that the products sold in the Spanish domestic market
were of a slightly higher grade than those exported to Australia, in that they conformed with the Spanish

standard which has a stricter and higher quality requirement. Accordingly, when comparing the goods
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exported to Australia, an adjustment for such differences should have been made. The adjustment is
guantified by reference to the cost of production data for the goods conforming with the Spanish

standard, compared with the cost of production data for the goods conforming with Australian standard.

We refer the Review Panel to our SEF Margin Submission for the background of this issue for more

details:

In this regard, we recall that Nervacero provided a detailed presentation and technical materials
to show the differences in physical characteristics between the rebar coil exported to Australia,
conforming with the Australian 500N grade, and the rebar coil sold in the Spanish domestic
market, conforming with the Spanish 500SD grade. This included comparison of the mechanical
properties and chemical composition requirements under the relevant Spanish and Australian
standards. The Spanish standard imposes stricter and higher value requirements on the 500SD
products in various aspects, including:

e higher and stricter ductility ratio (the Rm /Re ratio) requirement;
e higher uniform elongation requirement, and

e higher requirement for chemical composition, particularly the higher requirement for
manganese.

The chemical composition requirement comparison table used at Nervacero’s factory, as
provided during the visit, is attached here again for your reference.

Further, to quantify the adjustment required, Nervacero provided the visit team with a cost of
production analysis. The analysis demonstrated that, [CONFIDENTIAL TEXT DELETED -
production details], there were consistent cost differences between rebar coil produced to the
Australian 500N grade, and that which was produced to the Spanish 500SD grade, of the same
diameter, as shown in the below table:

[CONFIDENTIAL TABLE DELETED - cost comparison]
[CONFIDENTIAL TEXT DELETED - production detail].

We request that the weighted average cost differences (being EUR[CONFIDENTIAL TEXT
DELETED] per tonne, as demonstrated in the above table) be used as the basis to adjust the
physical differences between the goods exported to Australia, and those sold in the Spanish
domestic market used for normal value purposes. The Spanish grade product is a superior
product, in performance and cost terms, as compared to the goods exported to Australia.
Adjustment is required under Section 269TAC(8)(b) of the Act.

Accordingly, and in light of the explanation provided again in this submission, we respectfully
disagree with the SEF’s comment that:

there appears to be no relationship between the evidence provided and the claimed reason
for the cost difference, i.e. the greater volume of ferroalloy materials required to produce
rebar to the Spanish standard

We submit that the opposite has been established and presented to the Commission.
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Report 418 rejected Nervacero’s claim again, with revised reasons:

The Commissioner considers that the evidence provided by Nervacero does not establish that
the difference in physical characteristics between the domestic grade rebar and the export
grade rebar affects price comparability. The evidence provided indicates some difference in
production cost for another producer of like goods in Spain, not Nervacero, and there appears
to be no relationship between the evidence provided by Nervacero and the claimed reason for
an adjustment.

It is not clear what is the basis for the Commission’s insistence that, despite Nervacero’s detailed
demonstration, and despite the manner in which Nervacero has addressed the Commission’s concerns,

it is still of the view that the adjustment is not required. The products are clearly not identical and have

consistent cost differences. Section 269TAC(8) of the Act provides:

(8) Where the normal value of goods exported to Australia is the price paid or payable for
like goods and that price and the export price of the goods exported:

(a) relate to sales occurring at different times; or
(b) are not in respect of identical goods; or
(c) are modified in different ways by taxes or the terms or circumstances of the

sales to which they relate,

that price paid or payable for like goods is to be taken to be such a price adjusted in
accordance with directions by the Minister so that those differences would not affect its
comparison with that export price.
We submit that the differences between the domestic sales of like goods and the goods exported to
Australia were clearly established. Such differences must be adjusted so as to not affect the comparison
of the export price and the corresponding normal value. We ask the Review Panel to recommend to the
Minister that such adjustment must be quantified and applied based on the differences between the cost
of production of the two products. This is a required adjustment, and an accurate method of quantifying

it, and is based on relevant information.

It is neither correct nor preferable for adjustment to be denied. In this regard, we note that the cost of
production data Nervacero provided was accepted by the Commission as relevant and reliable data in
the determination of the cost variances for the rebar with different specifications produced by

Nervacero.
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11 Correct or preferable decision

Identify what, in the applicant’s opinion, the correct or preferable decision (or
decisions) ought to be, resulting from the grounds raised in response to question 10

With regard to this ground, the correct or preferable decision is that, for the purpose of dumping margin

calculation:

e the date of sale of Nervacero’s Australian sales of the GUC is to be determined by reference to

the date of pro forma invoices;

e the date of sale of Nervacero’s domestic sales of like goods is to be determined by reference to

the date of order confirmation;

e the normal value is adjusted to account for:

» the different expenses incurred in relation to domestic sales of like goods and the Australian
sales of the GUC;

> the physical differences between the like goods and the GUC

12 Material difference between decisions

Set out the reasons why the proposed decision provided in response to question 11 is
materially different from the reviewable decision

Based on Nervacero’s estimation, the making of the correct or preferable decision referred to under 11
above would result in a decision that is materially different from the reviewable decision, because it
would result in a change to the variable factors and a substantial reduction to the dumping margin with

respect to the exported goods.

Conclusion and request

The decision to which this application refers is a reviewable decision under 269ZZA of the Act. Where
references are made to the Commission and its recommendations, it is those recommendations which
were accepted by the Parliamentary Secretary and form part of the reviewable decision that our client

seeks to have reviewed.
Nervacero is interested party in relation to the reviewable decision.

Its application is in the approved form and has otherwise been lodged as required by the Act.
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We submit that the application is a sufficient statement setting out its reasons for believing that the
reviewable decisions are not the correct or preferable decisions, and that there are reasonable grounds

for that belief for the purposes of acceptance of its application for review.

This application contains confidential and commercially sensitive information. An additional non-
confidential version, containing sufficient detail to give other interested parties a clear and reasonable

understanding of the information is included as an Attachment to the application.

The correct or preferable decision that should result from the grounds that are raised in the application

are dealt with in A to D above.

Accordingly, being fully compliant with the requirements of the Act, Nervacero requests the Review
Panel to undertake the review of the reviewable decision, as requested by this application, under
Section 269ZZK of the Act.

The Review Panel is requested to recommend to the Parliamentary Secretary that, in accordance with

Section 269Z7M of the Act, the reviewable decision:

e Dberevoked, if Nervacero’s exports are determined not to have caused material injury to the
Australian industry producing like goods on the basis of the grounds for review as argued by the

Appellants in A and B above; or

e Dbe revoked and substituted by a decision to publish a dumping duty notice but with varied
variable factors, with effect from 7 March 2018, if the decision that Nervacero’s exports have
caused material injury is affirmed but the variable factors are varied by reason of the acceptance
by the Review Panel of one or others of the grounds for review as argued by the Nervacero in C

and D above.

Lodged for and on behalf of Nervacero S.A.

Charles Zhan
Senior Associate

Moulis Legal
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