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Abbreviations

Term Meaning

Act Customs Act 1901

ACCC Australian Competition and Consumer Commission

ADA World Trade Organisation Anti-Dumping Agreement

ADC Anti-Dumping Commission

ADN Anti-Dumping Notice

AUD Australian Dollar

Assistant Minister Assistant Minister to the Minister for Industry, Innovation and
Science

Appellate Body Appellate Body of the World Trade Organisation

CCA Competition and Consumer Act 2010

CIO Regulation Customs (International Obligations) Regulation 2015

CTMS Cost to Make and Sell

Commissioner The Commissioner of the Anti-Dumping Commission

First Conference Conference held with Nervacero on 24 April 2018

Second Conference Conference held with the ADC on 21June 2018

Third Conference Conference held with the ADC on 22 June 2018

Fourth Conference Conference held with the ADC on 14 December 2018

Fifth Conference Conference held with Nervacero on 18 January 2019

Sixth Conference Conference held with the ADC on 30 January 2019

Seventh Conference Conference held with the ADC on 15 February 2019

Eighth Conference Conference held with the ADC on 22 February 2019

Dumping Duty Act Customs Tariff (Anti-Dumping) Act 1975

FOB Free on board
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GAAP Generally accepted accounting principles

Goods Steel Reinforcing Bar

IDD Interim dumping duty

Ispat PT Ispat Panca Putera

Original Investigation 1 April 2016 to 31 March 2017
period

Manual Dumping and Subsidy Manual 2017

Material Injury Ministerial Direction on Material Injury 2012
Direction

Minister The relevant Minister exercising power under Part XVB of the
Act

NIP Non-injurious price

OneSteel OneSteel Manufacturing Pty Ltd, now trading as Liberty

Parliamentary 
Secretary

Preliminary 
Reinvestigation 
Report

OneSteel

The Parliamentary Secretary to the Minister for Industry, 
Innovation and Science

The ADC’s preliminary findings in the reinvestigation which 
were published on 29 October 2018 in Anti-Dumping 
Commission Preliminary Report: Reinvestigation of Certain 
Findings in Report 418

Public Notice Notice of intention to conduct review published on the Review
Panel website on 27 April 2018

Putra Baja Deli PT Putra Baja Deli

Rebar Steel Reinforcing Bar

Reinvestigation 
Report

Reinvestigation report in respect of the reinvestigation of 
certain findings in REP 418 which was received on 29 January
2019

REP 418 The report published by the ADC in relation to Steel
Reinforcing Bar exported to Australia from Greece, the 
Republic of Indonesia, Spain (by Nervacero S.A), Taiwan (by 
Power Steel Co. Ltd) and the Kingdom of Thailand and dated 
11 January 2018
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Reviewable Decision The decision of the Minister made on 3 May 2018

SCM Agreement on Subsidies and Countervailing Measures

SEF margin 
submission

Nervacero’s submission regarding margin calculation issues 
of 4 December 2017

SEF 418  Statement of Essential Facts in relation to Investigation 418

USP Unsuppressed selling price

WTO The World Trade Organization
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Summary
1. Power Steel Co. Ltd (“Power Steel”) and Nervacero S.A. (“Nervacero”) lodged

applications for review of the decision of the Minister, to publish a Dumping Duty 

Notice pursuant to s.269TG(1) and (2) of the Act in respect of Steel Reinforcing 

Bar (“the Goods”) Exported to Australia from Greece, the Republic of Indonesia 

(“Indonesia”), Spain, Taiwan and the Kingdom of Thailand (“the Reviewable 

Decision”).

2. I consider that the Reviewable Decision as it relates to Power Steel Co. Ltd

(“Power Steel”) is the correct and preferable decision and accordingly I 

recommend that it be affirmed.

3. I consider that the Reviewable Decision in respect of Nervacero S.A.

(“Nervacero”) was not the correct or preferable decision, in that:

The date of sale of Nervacero’s Australian sales and domestic sales is 

determined based on their commercial invoice date, resulting in an 

incorrect comparison of the goods exported and the corresponding normal 

value under s269TACB.

Accordingly, I recommend that the Minister revoke the Reviewable Decision as it 

applies to Nervacero and substitute a new decision in the same terms as the 

Reviewable Decision except that a different normal value be ascertained for 

Nervacero resulting in a dumping margin of 6.3 per cent (previously 7.5 per 

cent).

Introduction
4. Applications were accepted from the following Applicants who applied under

s.269ZZC of the Customs Act 1901 (“the Act”), for a review of the Reviewable 

Decision:

• Power Steel and
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• Nervacero.

5. Notice of the Reviewable Decision was published on the Anti-Dumping

Commission (“ADC”) website on 7 March 2018.1

6. The Senior Member of the Anti-Dumping Review Panel (“the Review Panel”)

directed in writing, pursuant to s. 269ZYA of the Act, that the Review Panel for 

the purpose of this review be constituted by me.

7. On 24 April 2018, a conference was held with the legal advisors of Nervacero,

under s.269ZZHA of the the Act” (“the First Conference”) to clarify certain 

aspects of Nervacero’s fourth ground of review. A non-confidential summary of 

this conference was subsequently made publicly available on the Review Panel 

Website (“the First Conference summary”).

8. On 26 April 2018, by notice under s.269ZZG(1) of the Act, I requested that

further information be provided by Nervacero demonstrating that the proposed 

decision in respect of Nervacero’s fourth ground of review, relating to the 

determination of the ‘date of sale’, is materially different from the Reviewable 

Decision. Nervacero’s legal advisors subsequently provided the Review Panel 

with further information as requested in the notice. I was therefore satisfied that 

the requirements of s.269ZZE(2)(e) had been met with regard to this sub-ground 

of review.2

9. The applications for review were accepted and notice of the proposed review as

required by s.269ZZI of the Act was published on the ADRP website on 27 April 

2018 (“the Public Notice”).

1 ADN 2018/10.
2 See information provided by Nervacero’s legal advisors on 27 April 2018.
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Background
10. On 27 June 2017, the Commissioner of the Anti-Dumping Commission (“the

Commissioner”) initiated an investigation into the alleged dumping of the Goods 

exported to Australia from Indonesia, Spain, Taiwan and Thailand.3

11. The investigation followed an application by OneSteel Manufacturing Pty Ltd,

now trading as Liberty OneSteel (“OneSteel”) dated 31 May 2017 under s.269TB

(1) requesting that the Parliamentary Secretary publish a dumping duty notice in 

respect of the Goods exported from Indonesia, Spain, Taiwan and Thailand. 

Having received further information from OneSteel on 16 June 2017 and having 

considered the application, the Anti-Dumping Commission (“ADC”) decided not 

to reject the application and initiated the investigation on 27 June 2017 

(Investigation No. 418). The investigation period in Investigation No. 418 was 1 

April 2016 to 31 March 2017 (“the Original Investigation period”).

12. The final report to the Minister was made by the ADC in Anti-Dumping

Commission Report 418 (REP 418). The ADC recommended to the Minister that 

a Dumping Duty Notice be published in respect of the Goods exported to 

Australia from Indonesia, Spain, Taiwan and Thailand. The Minister accepted the 

recommendations and a Dumping Duty Notice under subsections 269TG(1) and 

(2) of the Act was published on 7 March 2018.

Conduct of the Review
13. In accordance with s.269ZZK(1) of the Act, the Review Panel must recommend

that the Minister either affirm the decision under review or revoke it and 

substitute a specified new decision.

3 ADN 2017/92.
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14. The Review Panel must determine whether the decision to publish was the

correct or preferable one. If it is concluded that the decision is the correct or 

preferable one, then the Review Panel must report to the Minister recommending 

that he or she affirm the decision. If the Review Panel is not satisfied that the 

decision was the correct or preferable decision, the Review Panel must report to 

the Minister recommending that he or she revoke the decision and substitute a 

specified new decision.

15. In undertaking the review, s.269ZZ of the Act requires the Review Panel to

determine a matter required to be determined by the Minister in like manner as if 

it was the Minister, having regard to the considerations to which the Minister 

would be required to have regard if the Minister was determining the matter.

16. An applicant is required to set out reasons for believing that the reviewable

decision is not the correct or preferable decision, and failure to do so may result 

in rejection of the application. However, as it was stated in the ADRP Report 

No.15, because an application is not rejected it does not follow that all grounds 

advanced in the application are to be viewed, or have been accepted as 

reasonable grounds for the reviewable decision not being the correct or 

preferable decision. It is also pointed out in the ADRP Report No.15 that the 

obligation on an applicant to set out the reasons is linked to the task the Review 

Panel has in determining whether the ultimate decision (the reviewable decision) 

was the correct or preferable one.

17. On 27 April 2018, a request was made to the ADC to provide copies of

confidential documents which were referenced in REP 418 and SEF 418 or were 

created during the investigation. This correspondence with the ADC was made 

publicly available. Copies of the documents provided by the ADC were not made 

publicly available as they dealt with confidential information.

18. In making its recommendation the Review Panel must not have regard to any

information other than the “relevant information” as defined in s.269ZZK(6) of the 

Act, that is, information to which the ADC had regard or was required to have
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regard when making its findings and recommendations to the Minister. The 

Review Panel must only have regard to the relevant information and any 

conclusions based on the relevant information that are contained in the 

application for review and any submissions received under s.269ZZJ of the Act. 

The Review Panel may also have regard to further information relating to 

relevant information obtained at a conference held under s.269ZZHA and any 

conclusions reached at the conference based on that relevant information.

19. As mentioned above the First Conference was held with the legal advisors of

Nervacero, under s.269ZZHA of the Act, on 24 April 2018 to clarify certain 

aspects of Nervacero’s fourth ground of review.

20. A conference with the ADC was held under s.269ZZHA of the Act, on 21 June

2018 (“the Second Conference”) to clarify certain aspects of the ADC’s findings 

in REP 418 with regard to Nervacero’s grounds of review. The ADC 

subsequently provided the Review Panel with further information and clarification 

arising from the Conference. A non-confidential summary of this conference was 

made publicly available (“the Second Conference summary”).

21. A third conference with the ADC was held under s.269ZZHA of the Act, on 22

June 2018 (“the Third Conference”) to clarify certain aspects of the ADC’s 

findings in REP 418 with regard to Power Steel’s grounds of review. A non- 

confidential summary of this conference was made publicly available (“the Third 

Conference summary”).

22. A further conference with the ADC was held under s.269ZZHA of the Act, on 14

December 2018 (“the Fourth Conference”) to clarify certain aspects of the ADC’s 

findings in REP 418 with regard to Nervacero’s fourth grounds of review. The 

ADC subsequently provided the Review Panel with further information and 

clarification arising from the Conference. A non-confidential summary of this 

conference was made publicly available (“the Fourth Conference summary”).
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23.  A further conference with Nervacero’s legal advisors was held under s.269ZZHA

of the Act, on 18 January 2019 (“the Fifth Conference”) to further clarify certain 

aspects of to Nervacero’s fourth ground of review challenging the determination 

of the dumping margin and in particular sub-ground (a), relating to the 

determination of the ‘date of sale’. Nervacero subsequently provided the Review 

Panel with further information arising from the Conference. A non-confidential 

summary of this conference was made publicly available (“the Fifth Conference 

summary”).

24. A further conference with the ADC was held under s.269ZZHA of the Act, on 30

January 2019 (“the Sixth Conference”) to clarify certain aspects of the further 

information and calculations submitted by the ADC arising from the Fourth 

Conference. A non-confidential summary of this conference was made publicly 

available (“the Sixth Conference summary”).

25. A further conference with the ADC was held under s.269ZZHA of the Act, on 15

February 2019 (“the Seventh Conference”) to clarify certain aspects of the 

Reinvestigation Report and obtain further information. The ADC subsequently 

provided the Review Panel with further information arising from the Conference. 

A non-confidential summary of this conference was made publicly available (“the 

Seventh Conference summary”).

26. A further conference with the ADC was held under s.269ZZHA of the Act, on 22

February 2019 (“the Eighth Conference”) to clarify certain aspects of the 

Reinvestigation Report and obtain further information. The ADC subsequently 

provided the Review Panel with further information arising from the Conference. 

A non-confidential summary of this conference was made publicly available (“the 

Eighth Conference summary”).

27. In conducting this review I have had regard to the applications (including

documents submitted with the applications) and to the submissions received 

pursuant to s.269ZZJ of the Act insofar as they contained conclusions based on 

relevant information. I have also had regard to REP 418 and documents and
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information relevant to the review which was referenced in REP 418, including 

SEF 418 and to documents referenced in SEF 418. I have also had regard to the 

information and clarification obtained during the conferences.

28. The time for submissions by interested parties under s.269ZZJ is 30 days after

the Public Notice. As the Public Notice was given on 27 April 2018 the time for 

submission expired on 28 May 2018. Submissions were received in this period 

from:

1. The ADC;

2. Power Steel; and

3. OneSteel

29. Non-confidential versions of the submissions were made publicly available on the

Review Panel’s website.

30. After reviewing the applications, submissions and other material described

above, on 26 June 2018, pursuant to s.269ZZL of the Act, I requested the ADC 

to reinvestigate various findings in REP 418 (“Reinvestigation Request”). I 

requested the ADC’s report in this regard to be completed by 24 September 

2018. The ADC in a letter dated 17 September 2018, requested an extension to 

provide the reinvestigation report, which was granted by the Review Panel for a 

period of 21 days to 15 October 2018. The ADC in a letter dated 15 October 

2018, requested a further extension to provide the reinvestigation report, which 

was granted by the Review Panel for a period of 67 days to 21 December 2018 

The ADC in a letter dated 10 December 2018, requested a further extension to 

provide the reinvestigation report, which was granted by the Review Panel for a 

period of 18 days to 8 January 2019. The ADC in a letter dated 8 January 2019, 

requested a further extension to provide the reinvestigation report, which was 

granted by the Review Panel for a period of 21 days to 29 January 2019. The 

Reinvestigation Request and correspondence relating to the extensions were 

made publicly available.
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31. A copy of the Reinvestigation Report, which was received on 29 January 2019

(“the Reinvestigation Report”), is attached as Attachment A.1 to this report. In the 

Reinvestigation Report there is reference to the ADC’s preliminary findings in the 

reinvestigation which were published on 29 October 2018 in the ADC’s 

Preliminary Report, Reinvestigation of Certain Findings in Report 418 

(“Preliminary Reinvestigation Report”). Interested parties were invited to lodge 

submissions concerning the ADC’s preliminary findings, which the ADC took into 

consideration in the Reinvestigation Report.

32. Subsection 269ZZK(3) of the Act requires the Review Panel to make its decision

within 30 days after receiving the reinvestigation report under s.269ZZL(2), in this 

instance the relevant date being 28 February 2019.

Grounds for Review

Power Steel

33. Power Steel is a re-rolling manufacturer and exporter of the Goods in Taiwan and

is an “interested party” in relation to the Reviewable Decision within the meaning 

of s.269ZX of the Act.

34. The grounds of review relied upon by Power Steel accepted by the Review Panel

as reasonable grounds for review of the Reviewable Decision, are as follows:

1. The ADC erred in determining normal values using domestic sales which

were not the most comparable like goods to the exported goods.

2. The ADC erred in determining normal values by excluding domestic sales

of like goods.

3. The ADC erred by not making necessary adjustments to normal values in

accordance with subsection 269TAC(8) of the Act, to ensure proper 

comparison between normal values and corresponding export prices.
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Nervacero

35. Nervacero is a Spanish steel manufacturer and exporter of the Goods and is an 

“interested party” in relation to the Reviewable Decision within the meaning of

s.269ZX of the Act.

36. The grounds of review relied upon by Nervacero accepted by the Review Panel as

reasonable grounds for review of the Reviewable Decision, are as follows:

1. Incorrect and unreasonable determination of material injury;

2. The evidence did not establish, and it was unreasonable to conclude, that

material injury was caused by Nervacero’s exports;

3. The method used to calculate the non-injurious price was incorrect; 

4. Errors in the determination of dumping margin

37. It should be noted that Nervacero’s first, second and fourth grounds of review

have a number of sub-grounds and in some cases the sub-grounds had various 

components, which I have separately dealt with in my consideration of 

Nervaero’s grounds of review, under relevant headings and sub-headings in 

accordance with Nervacero’s application for review.

Consideration of Grounds

38. I will now consider Power Steel’s grounds of review.

Power Steel

39. As background, Power Steel submitted that:

• Its operations involve procuring steel billet and rolling the billet to the

required specifications and dimensions requested by the customer;

• During the investigation period, Power Steel produced and sold three

types of reinforcing bar for the domestic and Australian export market 

which were produced from two different types of steel billet.

ADRP Report No. 80 – Steel Reinforcing Bar Exported to Australia from Greece, the Republic of Indonesia, Spain, Taiwan and the
Kingdom of Thailand

12



• Power Steel purchases standard grade billet to manufacture both

reinforcing bar grades SD280 and 500N, with SD280 being sold 

domestically and 500N being exported to Australia. Power Steel’s 

purchases of the high grade micro-alloyed billet is used exclusively in the 

production of reinforcing bar grade SD420, which is only sold domestically 

in Taiwan.

• It is generally accepted and understood that high grade micro-alloyed billet

is more expensive than standard billet due to the addition of expensive 

and special alloys such as ferrovanadium, ferroniobium or vandium. This 

has been confirmed by the ADC in verifying Power Steel’s billet purchases 

which showed that micro-alloyed billet was approximately % more 

expensive than standard billet.

• Any differences in the reported costs between the domestic and exported

product are due entirely to the purchase cost of billet which reflects the 

addition of expensive and special alloys in the high grade micro-alloyed 

billet.

40. I will now deal with the grounds of review put forward by Power Steel.

Ground one: Error in determining normal values using domestic sales which were not the 
most comparable like goods to the exported goods.

41. Power Steel contends that the ADC erred in finding that grade SD420 reinforcing

bars were the most comparable like products to the exported goods. It accepted 

that neither of the domestic grades are identical to the exported goods due to 

identified differences in terms of yield ratios, elongation ratios, chemical 

composition and production method.4 Notwithstanding the identified differences, 

Power Steel agrees that both types of domestic goods have characteristics 

closely resembling those of the exported goods. However, given that domestic 

grade SD280 reinforcing bar is manufactured using the identical grade of billet as 

the exported grade 500N, Power Steel contends that the ADC should have

4 See Table 1 in Attachment B (Confidential Version) of Power Steel’s application for review, page 12.

ADRP Report No. 80 – Steel Reinforcing Bar Exported to Australia from Greece, the Republic of Indonesia, Spain, Taiwan and the
Kingdom of Thailand

13



based the normal values solely on domestic sales of grade SD280 reinforcing 

bar.

42. Power Steel contends that the differences in characteristics resulting from the

use of a different grade of billet, as is the case between SD420 and 500N, are 

considered significant, supported by statements made by the Australian 

manufacturer, OneSteel in its application for the imposition of dumping duties, 

where it is stated:

“Manufacturing processes

“Rebar [(“Rebar”)] that has attained the required yield strength through a 

chemical addition at the steelmaking stage of a micro-alloy e.g. 

ferrovanadium or ferroniobium, will be more expensive to produce (due to 

the special alloy addition) than rebar that has been exposed to a thermo- 

mechanical (water quench) process in order to attain the strength 

required. This may affect a fair price comparison and require adjustment.”

[emphasis added by Power Steel] 5

43. Further, Power Steel contends that OneSteel highlighted the impact of the

production process and billet properties on the finished goods in its submission to 

the previous dumping investigation into reinforcing bar and reproduced a table 

from a file note of a meeting submitted by OneSteel in ADC Investigation No. 264 

which differentiates between the micro-alloying production method which is, 

“Most expensive due to price of alloy” and quench & self-temper production

method, which is, “Cost effective (no alloy addition)”.6

44. Therefore, Power Steel submits that the ADC erred by basing its normal value

determinations on domestic sales of SD420 reinforcing bar, when the most

5 Power Steel refers to Document #001, EPR 418, page 84.
6 See Document #043 of EPR 264, page 9.
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comparable like product sold domestically was SD280 which was manufactured 

using the identical billet as the exported goods.

45. Power Steel further submits that the proposed decision to base normal values

solely on domestic sales of grade SD280 reinforcing bar would significantly 

reduce normal values and the resulting dumping margin, such that the dumping
margin would be . This would require termination pursuant to

subsection 269TDA(1) of the Act and no fixed duty would apply to Power Steel 

future exportations.

46. OneSteel in its s.269ZZJ submission submitted that the selection of steel

reinforcing bar is based on the yield strength of the steel, that is, the point at 

which the reinforcing bar will begin to yield and plastically (permanently) deform 

and is measured in MPa (megapascal pressure units measuring force per unit 

area). It contends that this mechanical property is so critical to suitability for a 

given reinforcing application that the minimum yield strength is designated in the 

grade naming conventions for various steel reinforcing standards internationally. 

OneSteel contends that the assertion by Power Steel that grade SD280, which 

has a yield strength range defined by Taiwanese Standard CNS560 as 280MPa 

to 420MPa, as being the "most comparable like product'' to grade 500 (as 

designated by the Australian Standard AS/NZS 4671) is an entirely incorrect 

proposition and a fundamental error of fact. According to OneSteel this is 

because Grade 500 (under AS/NZS 4671) has a yield strength range from (a 

minimum of) 500MPa to 650MPa. On the other hand, Grade SD280 (under 

CNS560) has a yield strength range from (a minimum of) 280MPa to 420M Pa. In 

other words, according to OneSteel, Grade 5D280 cannot be treated as a like or 

even comparable model because its physical characteristics fall dangerously 

short (from an engineering/reinforcing application perspective) of the minimum 

yield strength required under the AS/NZS 4671, by at least 80MPa. OneSteel 

considers this to be a fundamental mechanical property characteristic difference 

between the Taiwanese grade SD280 product and the goods exported to 

Australia (grade 500N) and that the goods are not comparable simply because
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they are "manufactured using the identical billet" as alleged by the exporter. In 

OneSteel’s view, to accept this proposition is to ignore the importance of the 

rigorous testing regime imposed by the standards to ensure that the yield 

strengths achieved through the conversion of the steel billet to finished product, 

meets the grade specification required under the respective standard.7

47. In its submission to the Review Panel, the ADC notes that this ground was not

raised by Power Steel in its response to the verification report or in response to 

SEF 418 and was therefore not specifically addressed in REP 418. It explained 

the ADC’s practice is to apply the like goods test to identify the pool of domestic 

sales that are ‘like’ the goods exported to Australia and to then apply model 

matching criteria to identify the most relevant sales for the purposes of fair 

comparison to the goods exported to Australia, which practice it followed in this 

case to identify the most relevant domestic sales for the purposes of comparison. 

The ADC further submitted that based on the criteria of specification and grade 

(minimum yield strength), it considered that the 420 and 420W grade rebar sold 

by Power Steel on the domestic market were the most comparable models to the 

500N grade rebar exported to Australia. The ADC submitted that the SD280 

grade of rebar is a significantly lower grade product (i.e. it has a much lower yield 

strength) as compared to the exported 500N grade rebar, and referred to 

paragraphs 2.2 and 2.3 of the Power Steel verification report for its ‘like goods’ 

and model matching assessment. The ADC submitted that the grade of billet 

used in production was not considered to be a relevant model matching criteria 

as it found that different grades of billet could be used to achieve the same 

desired minimum yield strength by using different production methods like water 

quenching or the addition of alloys. I reviewed the relevant paragraphs of Power 

Steel’s verification report, and found the ADC’s assessment and analysis of 

model matching criteria to be reasonable. I also found OneSteel’s submission on 

this issue to be relevant and persuasive. I am therefore not persuaded by Power

7 See OneSteel’s s.269ZZJ submission to the Review Panel, pages 1-2.
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Steel’s arguments that the ADC should have based the normal values solely on 

domestic sales of grade SD280 reinforcing bar.

48. I did note, however, Power Steel’s above reference to OneSteel’s statement in its

application that rebar that has attained the required yield strength through a 

chemical addition at the steelmaking stage of a micro-alloy will be more 

expensive to produce (due to the special alloy addition) than rebar that has been 

exposed to a thermo-mechanical (water quench) process in order to attain the 

strength required, and that this may affect a fair price comparison and require 

adjustment. This will be discussed below under Power Steel’s third ground of 

review.

Ground two: Error in determining normal values by excluding domestic sales of like
goods

49. Power Steel contends that notwithstanding its contention that grade SD280

reinforcing bars sold domestically were the most comparable like product to the 

exported goods, it was not correct or preferable for such sales to be entirely 

excluded from the normal value calculations as they clearly fall within the 

parameters of like goods. That is, Power Steel claims that whilst not identical 

goods to the goods exported, they possess characteristics which closely 

resemble that of the exported goods and are relevant for the purposes of 

determining normal value pursuant to s.269TAC(1) of the Act.

50. Power Steel submits that the differences between grade SD420 and the exported

grade 500N are considered greater than the observed differences between 

SD280 and the exported grade 500N. In particular, Power Steel claims that the 

differences in the chemical composition between grade SD420 and the exported 

grade 500N are a direct result of the use of different grades of billet. It contends 

that the micro-alloyed billet contains distinct alloys which acts as a powerful 

strengthening agent when added to steel, thereby delivering the strength
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properties to the finished product and as highlighted by OneSteel, also delivers a 

more consistent outcome across a range of reinforcing bar diameters.

51. By contrast, according to Power Steel, domestic grade SD280 and export grade

500N are manufactured from the identical standard grade billet that does not 

include the special and expensive alloys inherent in the high grade micro-alloyed 

billet. As such, they do not possess the differences in chemical composition that 

is observed in grade SD420 reinforcing bar.

52. Power Steel claims that it is therefore clear that the grade of the input billet has a

considerable impact on the properties of the finished goods, and as such, is a 

key factor in determining whether domestic products are like goods to the 

exported goods. Power Steel submits that in excluding domestic sales of SD280 

reinforcing bar from its normal value determinations, the ADC appears to have 

formed the view that the grade of billet used in production and the consequential 

impact on chemical composition differences is not substantive criteria for 

deciding which products fall within the definition of like goods. Power Steel 

submits that the body of evidence gathered by the ADC from the various 

interested parties does not support such a view.

53. Therefore, Power Steel disagrees with the ADC’s finding that grade SD280

reinforcing bar is not like goods or sufficiently like to be comparable with the 

exported goods. Power Steel contends that given the identical grade of input 

billet used in the manufacture of SD280 and 500N, and the lack of any 

differences in chemical composition as a result, the ADC should have included 

domestic sales of grade SD280 made in the ordinary course of trade, in its 

determination of normal value.

54. Power Steel contends that the correct and preferable decision is that in

determining Power Steel’s normal value, the ADC should at the very least include 

domestic sales of grade SD280 reinforcing bar, which is contends has 

characteristics closely resembling the exported goods and therefore falls within 

the parameters of like goods, as required by subsection 269TAC(1) of the Act.
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55. OneSteel, in its s.269ZZJ submission, disagrees with Power Steel's contention

for inclusion of grade SD280 domestic sales in the normal value determination as 

it contends that this grade falls well short in terms of mechanical properties when 

compared to requirements for export grade 500N. It submits that chemical 

composition does not form the basis for reinforcing bar selection and purchase, 

and to suggest that it does, “is an entirely incorrect and dangerous (on 

engineering/reinforcing application grounds) proposition espoused by the 

exporter”.

56. Therefore, OneSteel states that the ADC concluded that there is no

disagreement between all parties that Taiwanese grade SD 490 rebar is the 

comparable grade to the 500N export grade rebar due to its comparable yield 

strength. The SD 420 and SD 420W domestic rebar that was model matched to 

the 500N grade rebar in comparison, whilst still 'like goods', is a lower grade 

product with a lower yield strength .

57. In its submission to the Review Panel, the ADC notes that this ground was not

raised by Power Steel in its response to the verification report or in response to 

SEF 418 and was therefore not specifically addressed in REP 418. As the ADC 

noted in respect of Power Steel’s first ground of review, it is practice to apply the 

like goods test to identify the pool of domestic sales that are ‘like’ the goods 

exported to Australia and to then apply model matching criteria to identify the 

most relevant sales for the purposes of fair comparison to the goods exported to

Australia. It noted that notwithstanding the different production processes for the

domestic and export models, as noted in the Power Steel verification report, 

based on the criteria of specification and grade (minimum yield strength), the 

ADC considered that the 420 and 420W grade rebar sold by Power Steel on the 

domestic market were the most comparable models to the 500N grade rebar 

exported to Australia. It again noted that the SD280 grade of rebar is a 

significantly lower grade product as compared to the exported 500N grade rebar.
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58. As with the first ground of review, I consider that the ADC’s assessment and

analysis of model matching criteria to be reasonable, and I am not persuaded by 

Power Steel’s arguments in this regard.

Ground three: Adjustments not made to ensure a proper comparison

59. Power Steel contends that the ADC erred by not making necessary adjustments

to normal values in accordance with s.269TAC(8) of the Act, to ensure proper 

comparison between normal values and corresponding export prices.

60. As outlined above, Power Steel manufactures two domestic grades of reinforcing

bars from two different grades of billet, being (i) standard grade SD280 billet, and 

(ii) high alloy grade SD420 billet (micro-alloyed with vanadium). As Power Steel 

submitted previously, and verified by the ADC, the cost of standard grade billet 

SD280 is substantially cheaper than the high grade micro-alloyed SD420 billet 

due to the inclusion of the expensive alloys such as vanadium. As Power Steel 

also noted earlier, this is confirmed by OneSteel which states in its application 

that micro-alloy billet, “will be more expensive to produce” which “may affect a 

fair price comparison and require adjustment.”

61. Further, Power Steel submits that verification of its production costs showed that

the cost of standard grade billet used in the manufacture of the domestic grade 
SD280 and exported grade 500N, was approximately % lower than the cost of

high grade micro-alloyed billet used in the production of SD420 grade steel

reinforcing bars. Power Steel maintains that these raw material cost differences 

were understood by the ADC’s verification team which stated in Power Steel’s 

verification report:

“The verification team considers that a specification adjustment may be 

required to ensure a fair comparison to the export price. During verification 

of the exporter’s production costs, the verification team gathered and 

verified the monthly purchase and consumption cost differences stemming 

the different grade of billet used to manufacture the high alloy domestic
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420 and 420W grade rebar and the 500N export grade rebar. For the 

purpose of this report, the verification team did not make a specification 

adjustment and will refer the determination of an appropriate specification 

adjustment to the Case Management Team.”8

62. Power Steel states that it agrees with the verification team’s view that a

specification adjustment is warranted to address the clear raw material cost 

differences which impact on the respective selling prices. Power Steel also noted 

that OneSteel has on numerous occasions stated and agreed that grounds for 

adjustment were warranted due to differences in the raw material billet grade. In 

this regard Power Steel refers to a number of previous dumping investigation and 

applications for review in respect of reinforcing bar where OneSteel submitted 

that different methods of production for a given grade were grounds for 

adjustment as well as other instances where OneSteel or other parties’ 

submissions supported Power Steel’s view in this regard.9

63. Power Steel submits that it is important to distinguish the circumstances in those

previous investigations with Power Steel’s particular individual circumstances in 

Investigation 418 where there is an entirely clear division between the 

consumption of the more expensive micro-alloyed billet and the production of 

domestic grade SD420, compared to the consumption of standard grade billet in 

the production of export grade 500N. Additionally, according to Power Steel, its 

circumstances contrast to the ADC’s findings and justification for rejecting these 

various claims.10

64. According to Power Steel, in investigation 418, the ADC has opted to determine

normal value using the domestic selling prices of domestic grade SD420

8 Section 6.4 of Power Steel’s Verification Report, page 16.
9 See Power Steels application for review, pages 15 – 18 for a detailed discussion of this issue.
10 Power Steel makes specific reference to OneSteel’s adjustment claim in the investigation into reinforcing 
bar exported from the Republic of Korea, Singapore, Spain and Taiwan (Investigation 264), see Power 
Steel’s application for review, page 18.
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produced from the more expensive micro-alloyed billet, and compared with the 

export grade 500N which was produced from the substantially cheaper standard 

grade billet. Therefore, Power Steel submits that its circumstances differ to 

previous considerations by the ADC of the adjustment claim made by OneSteel.

65. Power Steel points out that in making its recommendation, the ADC rejected

Power Steel’s adjustment claim as it considered that there was “no evidence that 

a lower grade product would command a premium in the Taiwanese market 

irrespective of its production costs.” Power Steel strongly rejected the ADC’s 

conclusion that the production costs of exported and domestic goods do not 

impact the corresponding selling prices, submitting:

i. Firstly, it is simply unrealistic and unreasonable for the ADC to hold the

view that in circumstances where the single raw material input consumed

in production accounts for  of the total cost of production

of the finished goods, the cost of that raw material input would not affect or 

shape the producing exporter’s pricing mechanism.

ii. Second, the ADC was made aware of the price setting mechanism utilised

by Power Steel in negotiating sales with its Australian customers, 

confirming that Power Steel directly takes into account the cost of billet for 

the goods specified by the customer.11

iii. Third, the ADC was provided with evidence which confirmed that Power

Steel’s

.

Reference was made to  submitted to the ADC showing

the

. Power Steel contends this evidence

supports the explanation provided by Power Steel that

11 In this regard, Power Steel sets out an explanation of the process for negotiating prices, see page 19 of 
its application for review.
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iv. Finally, Power Steel submits that the ADC has examined and undertaken

an erroneous consideration of the adjustment being claimed, that is, from 

the only provided reason for rejecting the claim, it is clear that the ADC 

was seeking to establish whether there was evidence demonstrating that 

‘a lower grade product would command a premium in the Taiwanese 

market irrespective of its production costs’. Power Steel submits that it is 

not the relevant question to be answered, and that the key question to be 

addressed is whether there is some factor that has affected the domestic 

price of SD420 reinforcing bars differently to that of the export prices of 

500N reinforcing bars.

66. Likewise, Power Steel contends that there are numerous domestic customers

purchasing both domestic grades of reinforcing bars during the investigation 

period, and those customers are aware of the published price differences 

between standard and alloyed billet and the flow through to their actual selling 

prices for the finished goods, with micro-alloyed SD420 reinforcing bar selling at 

a premium to the standard air-cooled SD280 reinforcing bar.

67. In these circumstances, Power Steel contends that the billet specification has a

direct impact on the costs of the finished goods, which then forms the basis of 

Power Steel’s price offers. Power Steel contends that the evidence contained in 

its questionnaire response demonstrate that a downward adjustment is 

warranted to domestic sales to ensure a proper comparison with the 

corresponding export sales.

68. Power Steel contends that the proposed decision to adjust downwards the

domestic sales of grade SD420 reinforcing bar to account for differences in the 

costs of standard and micro-alloyed billet would significantly reduce normal

12 Power Steel’s application for review at page 20 and Confidential Attachment C thereto.
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values and the resulting dumping margin, resulting in a negative dumping margin
of %.

69. OneSteel in its s.269ZZJ submission to the Review Panel stated that Power

Steel had quoted OneSteel out of context by its submission that OneSteel stated 

in its application that micro-alloy billet will be more expensive to produce (due to 

the special alloy addition) than rebar that has been exposed to a thermos­ 

mechanical (water quench) process in order to attain the strength required, which 

“may affect a fair price comparison and require adjustment”.

70. OneSteel submitted that, as referenced in Power Steel's application and

presented by OneSteel in previous briefings, there are a number of different 

methods for producing a given strength of steel reinforcing bar. According to 

OneSteel, using microalloyed billet is a more expensive process than water 

quenching. Only when comparing rebar certified to have the same/very similar 

yield strength (the basis for rebar selection and sale) may then an adjustment be 

required if the use of these different production methods are shown to affect price 

comparability for the same/very similar yield strength grades. According to 

OneSteel, this is not a consideration that comes into play when comparing grade 

SD420 with export grade 500N as the ADC “correctly found” there was, “no 

evidence that a lower grade product would command a premium in the 

Taiwanese market irrespective of its production costs and Taiwanese grade SD 

490 rebar is the comparable grade to the 500N export grade rebar due to its 

comparable yield strength.”

71. The ADC in its submission to the Review Panel noted that the purpose of

applying an adjustment to normal values is to address differences that are 

demonstrated to affect price comparability i.e. adjustments will be made if there

is evidence that a particular difference affects price comparability. It stated further

that in order to support the downward adjustment to normal values on the basis 

of the cost of production or cost of raw materials of the domestic product (as 

claimed by Power Steel), there would need to be evidence that those costs had a 

demonstrable effect on the prices of the lower grade product such that the prices
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of the lower grade product were more expensive than the selling prices of the 

closest equivalent domestic rebar grade to the exported rebar (i.e. a higher grade 

product). The ADC submitted that as noted in REP 418 (paragraph 7.7.4), there 

was no evidence that domestic buyers would pay a premium for a lower grade 

product irrespective of the higher production costs of that product, and therefore 

did not accept Power Steel’s claim that a downwards adjustment to normal 

values was warranted.

72. I had a number of concerns about the ADC’s finding in REP 418 relating to this

adjustment, and in particular the ADC’s reason for rejecting Power Steel’s claim 

that there is, “no evidence that a lower grade product would command a premium 

in the Taiwanese market irrespective of its production costs”. I therefore 

requested the ADC to reinvestigate this finding. My reasons for the 

reinvestigation were set out in the Reinvestigation Request, as follows:

i. Firstly, the ADC seemed to be inappropriately linking two adjustments

claimed, being:

• Downwards adjustment claimed by Power Steel for physical

characteristics and costs difference in the products compared, in 

that low priced billet grade is used to produce the 500N grade 

export rebar using a quenching and tempering method and the 

more expensive grade billet with micro alloys is used to produce the 

rebar sold domestically on the Taiwanese domestic market; and

• Upwards adjustment claimed by OneSteel for grade differences

between the SD 420 and SD 420W sold on the domestic market, 

on the one hand, and the 500N export grade of the product 

exported, on the other hand.

As with Power Steel’s claimed downward adjustment, the ADC rejected 

OneSteel’s claim for an upwards adjustment for the reasons set out in 

REP 418. OneSteel did not apply for a review of this grade difference 

adjustment rejection by the ADC. There would appear to be no basis for 

Power Steel to be required to provide evidence relating to the effect on
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price resulting from differences in grade between the products compared, 

in relation to its specification adjustment claim.

ii. Secondly, the ADC seems to be requiring an unrealistic standard to be

met for the acceptance of a claimed adjustment, contrary to the Australian 

legislation, WTO law13 and the ADC practice as reflected in the Dumping 

and Subsidy Manual 2017 (“the Manual”). The ADC in its s.269ZZJ 

submission to the Review Panel referred to its practice that adjustments 

will be made if there is evidence that a particular difference affects price 

comparability (emphasis added). It also referred to Section 14.3 of the 

Manual dealing with “physical characteristics and quality”. The ADC does 

not challenge Power Steel’s submission that the cost of normal grade billet 

used to produce the exported rebar grade is substantially lower than the 

high alloy billet grade used to produce the domestic rebar grades due to 

the addition of high cost alloys. However, by requiring Power Steel to 

provide evidence that a “lower grade product would command a premium 

in the Taiwanese market irrespective of its production costs” in 

circumstances where the difference in grade was not “the particular 

adjustment” claimed by Power Steel, appears to ‘raise the bar’ and move 

the evidentiary goalposts, contrary to stated policy.

I pointed out that in conducting its reinvestigation of this issue, therefore, the 

ADC should be mindful of its obligation to ensure a “fair comparison” in terms of

13 I referred to WTO jurisprudence that provides that while interested parties claiming adjustments are 
required to provide evidence in support of and to quantify their claim, there is also an affirmative 
information-gathering burden on the investigating authority to ensure a “fair comparison”.  The last 
sentence of Article 2.4 of the ADA requires that the authority in ensuring a fair comparison “shall not 
impose an unreasonable burden of proof” on the parties in question claiming the adjustment. See WTO 
Panel Report, Egypt - Definitive Anti-Dumping Measures on Steel Reinforcing bar from Turkey
(WT/DS211/R) at paragraph 7.352; Appellate Body Report in United States – Anti-Dumping Measures on
Certain Hot Rolled Steel Products from Japan (WT/DS184/AB/R) paragraph 178; Panel Report, European 
Communities – Anti-Dumping Duties on Malleable Cast Iron Tube or Pipe Fittings from Brazil
(WT/DS219/R), at paragraph 7.157 and 7.158.
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s.269TAC(8), its stated policy in the Manual and WTO law. I also pointed out that 

it should be noted that this is not a reinvestigation of the ADC’s finding in respect 

of the adjustment claimed by OneSteel for grade differences between the SD 420 

and SD 420W sold on the domestic market, and the 500N export grade of the 

product exported, which is also not the subject of this review. The reinvestigation 

is in respect of the rejection of Power Steel’s claimed adjustment relating to low 

priced billet grade that is used to produce the 500N grade export rebar using a 

quenching and tempering method, when compared with the more expensive 

grade billet with micro alloys used to produce the rebar sold domestically.14

73. In the Reinvestigation Report, the ADC affirmed its finding that there should be

no adjustment to Power Steel’s normal value to account for differences in cost 

between standard grade billet and microalloy billet for the following reasons:

i. Power Steel has not based its claim for adjustment on price

comparability;15

ii. Evidence available to the ADC shows that the method of production does

not affect rebar prices;16

iii. Even if Power Steel’s approach is accepted, Power Steel’s calculations

mask the nature and effect of differences in billet costs. Correcting Power 

Steel’s calculations shows the dumping margin would not be materially 

different from that determined in REP 418.17

74. I will discuss these reasons separately below:

(i) Power Steel has not based its claim for adjustment on price comparability

14 See Reinvestigation Request.
15 See Section 3.4.1 of the Reinvestigation Report.
16 See Section 3.4.2 of the Reinvestigation Report.
17 See Section 3.4.3 of the Reinvestigation Report.
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75. With regard to the first reason for rejecting Power Steel’s claim, referred to

above, and after considering and assessing the matters raised in submissions 

from interested parties the ADC found that the basis of Power Steel’s claim for 

adjustment is not price comparability. The ADC reaffirmed that its primary focus 

in making adjustments is to ensure that due allowance is made for differences 

that affect price comparability, as reflected in s.269TAC(8) of the Act. It stated 

that it is only to the extent that the comparison of the price paid or payable in the 

country of export with the export price would be affected by the differences stated 

in s. 269TAC(8)(a)-(c) that normal value may be adjusted. The ADC observed 

that Article 2.4 of the ADA is also clear that the reason for making adjustments is 

price comparability and referred to WTO jurisprudence in support of is 

contention.18 The ADC therefore concluded that a difference in physical 

characteristics should not automatically attract an adjustment as not all 

differences in physical characteristics affect price comparability.19

76. The ADC further stated that neither s.269TAC(8) nor Article 2.4 of the ADA state

the methods for adjusting price, only the outcome of an adjustment, namely that 

such differences would not affect price comparability, and that the ADC’s practice 

in choosing a method for adjusting price is set out in the Dumping and Subsidy 

Manual 2017 (“the Manual”). The ADC stated that the preferred method for 

adjusting prices for physical characteristics is to use the actual size of the price 

difference where there is direct evidence of “different selling prices for products 

with different physical characteristics”; in practice however the ADC may need to 

resort to adjustments “based on production cost differences”.20 The ADC stated 

further that in any event the Manual makes it clear that, consistent with the 

reason for making adjustments, adjustments are only “for differences which

18 The ADC quoted from  Appellate Body Report,  United States — Anti-Dumping Measures on Certain
Hot-Rolled Steel Products from Japan, (WT/DS184/AB/R), para 177.
19 The ADC made reference to the Panel Report in United States — Final Dumping Determination on 
Softwood Lumber from Canada (WT/DS264/R) Para. 7.165.
20 See Manual, page 67.
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‘affect price comparability’”21 and that adjustments will not be made for physical 

characteristics where (emphasis added):

“[…] although there may be some differences in physical characteristics, 

no demonstrable effect on the selling price of the goods has been 

observed or is likely because, for example, the customer remained 

unaware of any differences and no demonstrable price effect could be 

observed.” [emphasis added by ADC]22

77. The ADC observed that the primary focus of Power Steel’s complaint to the

Review Panel concerning an adjustment under s.269TAC(8) is not price 

comparability, but rather, on the cost of billet used to produce Power Steel’s 

domestically supplied 420 grade rebar. According to the ADC Power Steel offers 

no evidence that adding microalloys affects price comparability except to say, in 

effect, that this might be the assumed or hypothesised outcome of a different 

production method. It states that Power Steel contends that it takes account of its 

costs in setting price, however the ADC considers that it would oversimplify price 

setting in the market to make the further assumption that Power Steel urges, 

namely that price comparability turns on the addition of microalloys rather than 

grade.

78. The ADC referred to Power Steel’s submission addressing a number of the

ADC’s preliminary findings, with Power Steel generally disagreeing with the 

ADC’s assessment of its claim and contending that claimed costs of “high alloy 

billet” resulted in higher prices, and that the ADC has evidence gathered that 

confirms buyers expect a lower price when standard grade billet is used. The 

ADC responds that Power Steel does not state what the evidence is and the 

ADC is not aware of evidence that supports Power Steel’s claim. The ADC 

generally refutes Power Steel’s counter arguments, a number of them having

21 See Manual, pages 64 – 65.
22 See Manual, page 67.
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been raised previously in Power Steel’s application for review. The details of the 

Power Steel’s submissions and the ADC’s comments thereon in respect of this 

first reason for the ADC refusing the adjustment claim, are set out in the 

Reinvestigation Report.23

79. The ADC also referred to OneSteel’s submission addressing a number of the

ADC’s preliminary findings, commenting that its submission was generally 

supportive of the ADC’s preliminary findings. It stated that OneSteel observed 

that there was WTO jurisprudence, Australian judicial authority and ADRP 

comment that supported the Commission’s approach to adjustments for price 

comparability. It noted that OneSteel observed that Power Steel’s application to 

the ADRP provided no evidence, and indeed made no claim, that claimed cost 

differences affected price comparability for rebar.24

(ii) Evidence shows method of production does not affect price comparability

80. The ADC stated that during the verification Power Steel unequivocally stated that 

its domestic prices for rebar will vary on the grade and diameter of rebar and that

grade is the measure of minimum yield strength. According to the ADC there was

no suggestion that domestic customers would pay different prices based on the 

level of microalloys, rather microalloys were used in domestic rebar only to 

achieve the required grade because quenching and tempering to achieve the 

required grade is prohibited in Taiwan. The ADC also considered confidential 

pricing information provided by OneSteel during Investigation 418 showed that 

there was no material difference in pricing by OneSteel for different methods of 

making 500 grade rebar.25 The ADC concluded that after examining the evidence 

available to it, it finds that the method of production used to achieve a given 

grade of rebar does not affect price comparability.

23 See Section 3.4.4.1 of the Reinvestigation Report, pages 13 - 15.
24  See Section 3.4.4.2 of the Reinvestigation Report, page 17.
25 The ADC’s assessment of that information is contained in Confidential Appendix 1 to the Reinvestigation 
Report.
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81. The ADC then referred to Power Steel’s submission challenging the ADC’s

conclusion with regard to this second reason for the ADC refusing the adjustment 

claim, together with its comments thereon. Power Steel refers back to the 

statement in its verification report which supports its view that the method of 

production affects price comparability, observing that the ADC’s verification team 

identified one of the main factors affecting the price of rebar to be “[s]pecification 

and grade (minimum yield strength)”. Power Steel focuses on specifications 

being vitally important to understanding any impact on prices. The ADC confirms 

its view that it is grade that determines price comparability notwithstanding that 

there may be different methods of production used to achieve a given grade. The 

details of the Power Steel’s submissions and the ADC’s comments thereon in 

respect of this second reason for the ADC refusing the adjustment claim, are set 

out in the Reinvestigation Report.26

82. The ADC also referred to OneSteel’s submission regarding this issue, stating that

price comparability was driven by yield strength and observed that there is a 

“vast difference in minimum yield strength” between the grade 500N rebar 

exported and the grade SD280 rebar that Power Steel, in effect, seeks to 

determine its normal values. OneSteel also pointed out, as a matter of common 

sense, that rebar is a reinforcing product and its ability to provide reinforcing is 

governed by its rated yield strength. Accordingly it is that rated yield strength, 

and not the method of manufacture, that is the relevant consideration for a 

purchaser.27

(iii) Power Steel calculation masks the nature and effect of cost differences and 

correcting results in no material change in dumping margin

83. The ADC stated that it reviewed the analysis provided to the Review Panel by

Power Steel and considers that Power Steel’s annualised calculation masks the

26 See Section 3.4.4.1 of the Reinvestigation Report, pages 15 - 16.
27 See Section 3.4.4.2 of the Reinvestigation Report, page 17.
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nature and effect of differences between the costs of 500N rebar and 420/420W 

rebar. It stated that even if Power Steel’s broad proposition was accepted, 

namely that a cost difference alone can form the basis for an adjustment, Power 

Steel’s calculation, properly done, would result in a dumping margin not 

materially different to that in REP 418. The ADC corrected Power Steel’s 

calculation by subtracting the quarterly average billet cost difference from Power 

Steel’s quarterly normal values. The ADC found that the resulting dumping 

margin, including the additional cost of quench and tempering required to bring 

280 billet to 500 grade rebar, is not materially different to the 4.4 per cent 

dumping margin determined for Power Steel in REP 418.28

84. The ADC referred to Power Steel’s submission relating to the third reason for

refusing the adjustment. It states that Power Steel makes a number of 

statements in support of using a 12 month weighted average billet cost rather 

than the quarterly costs used by the ADC in Confidential Appendix 2. The ADC 

states that Power Steel’s statements primarily concern how Power Steel claims it 

purchased billet for use in producing rebar in the investigation period, which 

Power Steel claims, causes difficulties that are addressed by using a 12 month 

weighted average. The ADC states that it assessed the veracity of Power Steel’s 

statements by reviewing Power Steel’s billet purchasing records which were 

detailed monthly records of billet inventories, purchases and consumption that 

were previously provided by Power Steel and verified by the ADC. According to 

the ADC those records unequivocally show that Power Steel’s statements 

concerning its billet purchases and inventory holdings are incorrect. The ADC 

addresses those statements in Confidential Appendix 3 to the Reinvestigation 

Report.

The ADC’s Assessment of matters raised in Submissions

28 The ADC’s corrections to Power Steel’s calculations are contained at Confidential Appendix 2 to the 
Reinvestigation Report.
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85. The ADC stated that Power Steel made a number of “rhetorical revisions to its

position”, however it considers that Power Steel’s claim for adjustment in 

substance continues to focus on cost differences. Further, it considered that 

Power Steel provides no direct evidence of price comparability based on method 

of production, rather Power Steel’s argument never rises above a contention that 

price should be expected to be affected by cost differences arising from different 

methods of production. While the ADC accepts that in some circumstances price 

will be affected by cost differences arising from different methods of production; 

however, as in the circumstances of this matter, it considers that there can be no 

such expectation where different methods of production are used to achieve the 

same primary measure of a product’s performance. Finally the ADC considered 

that Power Steel’s defence of its use of 12 monthly weighted averages in making 

cost based adjustments is based on incorrect statements concerning its billet 

purchases and inventory holdings. Accordingly the ADC does not accept that it 

should depart from its use of quarterly weighted average costs; and on that basis 

there would not be any material difference in costs nor any concomitant material 

change to Power Steel’s dumping margin.

Consideration of Power Steel adjustment claim in light of the Reinvestigation

86. I considered the ADC’s reinvestigation of this issue and its three reasons for

affirming its finding that there should be no adjustment to Power Steel’s normal 

value to account for differences in cost between standard grade billet and 

microalloy billet.

87. I noted that the focus of the ADC’s reinvestigation had appropriately shifted from

its finding in REP 418 that there is, “no evidence that a lower grade product 

would command a premium in the Taiwanese market irrespective of its 

production costs”. My concerns about this finding as articulated in the 

Reinvestigation Request related to, firstly, the ADC inappropriately linking two 

adjustments claimed, and secondly, the ADC seeming to require an unrealistic
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standard to be met for the acceptance of a claimed adjustment, contrary to the 

Australian legislation, WTO law and the ADC practice as reflected in the Manual.

88. In the reinvestigation, the ADC did not link the two adjustments and appropriately

focused its analysis and findings on whether the basis of Power Steel’s claim for 

adjustment was price comparability, reaffirming that its primary focus in making 

adjustments is to ensure that due allowance is made for differences that affect 

price comparability, as reflected in s.269TAC(8) of the Act, the Manual and 

Article 2.4 of the ADA. The ADC observed that the primary focus of Power 

Steel’s claim concerning an adjustment under s.269TAC(8) is not price 

comparability, but rather, on the cost of billet used to produce Power Steel’s 

domestically supplied 420 grade rebar. The ADC found that Power Steel offered 

no evidence that adding microalloys affects price comparability except to say, in 

effect, that this might be the assumed or hypothesised outcome of a different 

production method. The ADC recalls that during the verification Power Steel 

unequivocally stated that its domestic prices for rebar will vary on the grade and 

diameter of rebar and that grade is the measure of minimum yield strength, with 

no suggestion that domestic customers would pay different prices based on the 

level of microalloys, rather microalloys were used in domestic rebar only to 

achieve the required grade because quenching and tempering to achieve the 

required grade is prohibited in Taiwan. Further evidence that the cost of billet did 

not affect price comparability was the consideration of confidential pricing 

information provided by OneSteel during Investigation 418 which showed that 

there was no material difference in pricing by OneSteel for different methods of 

making 500 grade rebar.29

89. I noted that in the Reinvestigation Report the ADC considered Power Steel and

OneSteel’s comments on the preliminary finding. The ADC systematically 

addressed all the issues and arguments raised, coming to the conclusion that

29 The ADC referred to its assessment of that information contained in Confidential Appendix 1 to the 
Reinvestigation Report.
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while in some circumstances price will be affected by cost differences arising 

from different methods of production; in the particular circumstances of this 

matter, it considers that there can be no such expectation where different 

methods of production are used to achieve the same primary measure of a 

product’s performance.

90. As a result of its reinvestigation the ADC affirmed its finding that there should be

no adjustment to Power Steel’s normal value to account for claimed differences 

in cost between standard grade billet and microalloy billet. I consider that the 

ADC’s reinvestigation of this issue is thorough and comprehensive. I do not 

consider that the analysis is tainted by the deficiencies in analysis in REP 418 

that were identified in the Reinvestigation Request. I therefore consider that the 

ADC’s reinvestigated finding that there should be no adjustment to Power Steel’s 

normal value to account for differences in cost between standard grade billet and 

microalloy billet, to be reasonable in the circumstances. Power Steel’s ground of 

review in this regard therefore fails.

91. In light of this finding, I do not consider it necessary to make a finding on the third

reason provided by the ADC for refusing the adjustment claim relating to Power 

Steel’s annualised recalculation of the dumping margin and the ADC’s contention 

that it masks the nature and effect of cost differences. I note in any event that 

correcting the results to the more appropriate quarterly weighted average costs 

would result in no material change to the dumping margin, even if Power Steel 

were to be successful in its adjustment claim.

Nervacero

92. I will now deal with the grounds and sub-grounds of review put forward by
Nervacero.

Ground One: Incorrect and unreasonable determination of material injury
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93. I will consider each of the issues raised under this ground of review under the

same sub-headings as appear in Nervacero’s application for review. There are 

also various components that Nervacero discusses under each sub-ground of 

review, which I identify and address separately.

(a) Lack of objective examination of the Australian industry’s economic
condition

Component 1: Balancing of Injury Indicators

94. Nervacero refers to Section 1.9.6 of REP 418 which states the Commissioner is

satisfied that the Australian industry producing like goods has experienced 

material injury in the form of: loss of market share; price suppression; reduced 

profits and profitability; and reduced return on investment. 30

95. Nervacero contends that an injury determination must examine the performance

of the domestic industry producing like goods as a whole and must not only focus 

on those areas which appear to show a decline or deterioration. Nervacero 

submits that in the list of factors of the economic condition of the Australian 

industry in the investigation period in REP 418, the first five factors (decrease in 

market share; decline in unit CTMS and unit sales revenue over the injury 

analysis period; decline in total profits and unit profitability in the investigation 

period; decline in total asset allocated to rebar production; decline in return on 

investment) point towards injury having been experienced by the Australian 

industry. However, it contends that the other 10 are all improvements in the 

economic condition of the Australian industry (increase in sales; increase in 

accounts receivable; increase in revenue; increase in capital investment; 

increase in research and development expenditure; increase in capacity; 

increase in capacity utilisation for the production of like goods; increase in

30 See REP 418, page 10.

ADRP Report No. 80 – Steel Reinforcing Bar Exported to Australia from Greece, the Republic of Indonesia, Spain, Taiwan and the
Kingdom of Thailand

36



employment headcount allocated to like goods; increase in expenditure on 

wages for the production of like goods; increase productivity). Nervacero submits 

that in its view, the consideration in REP 418 of the existence of material injury 

was not a balanced and objective examination of the Australian industry’s 

economic condition as a whole, and that the analysis unduly focused and 

constrained itself only to the areas of “deterioration”, without proper regard to the 

clear improvement and what that clear improvement meant in comparison to any 

downward trends in other indicators.

96. In its s.269ZZJ submission to the Review Panel, OneSteel refers to Nervacero's

claim that the ADC's finding that OneSteel had suffered material injury was 

based on an examination that was not 'balanced and objective' relying on the 

observation that of the 15 injury indicators examined by the ADC only five 

demonstrated injury and the remainder showed improvements to the economic 

condition of the industry. OneSteel claimed that “this tick-a-box approach is 

totally contrary to the nuanced analysis required by Part XVB, the ADA and 

common sense to reach a reasoned conclusion concerning the existence of 

injury and its causes”. OneSteel contended that the injury indicators listed in 

s.269TAE(l) and (3) are not all of equal weight and a positive or negative trend in 

some of the indicators is not necessarily evidence of health or detriment 

respectively. In this regard OneSteel referred to the Panel in Korea - Certain 

Paper which stated:

“…...[W]e recognize that the relevance of each one of these injury factors 

may vary from one case to the other.”31

OneSteel also referred to EC-Bed Linen (Article 21.5 -India) where the Panel 

stated:

31  Korea — Anti-Dumping Duties on Imports of Certain Paper from Indonesia (WT/DS312/R), para 7.272.
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“[A]n analysis of injury does not rest on the evaluation of the Article 3.4 

factors individually, or in isolation. Nor is it necessary that all factors show 

negative trends or declines. Rather the analysis and conclusions must 

consider each factor, determine the relevance of each factor, or lack 

thereof, to the analysis, and consider the relevant factors together, in the 

context of the particular industry at issue, to make a reasoned conclusion 

as to the state of the domestic industry.”32

OneSteel submitted that after taking into account the relative importance of the 

various injury indicators, that the ADC’s injury analysis is objective and 

persuasive and, based on that analysis the ADC has reached a well-reasoned 

conclusion that is manifestly the correct and preferable one.

97. In considering this aspect of this sub-ground of review, in addition to injury

factors set out s.269TAE I also must consider the Ministerial Direction on 

Material Injury 2012 (“Material Injury Direction”), which forms part of Australian

anti-dumping law, which states:

“I note that anti-dumping or countervailing action is possible in cases 

where an industry has been expanding its market rapidly, and dumping or 

subsidisation has merely slowed the rate of the industry's growth, without 

causing it to contract. In cases where it is asserted that an Australian 

industry would have been more prosperous if not for the presence of 

dumped or subsidised imports, I direct that you be mindful that a decline in 

an industry's rate of growth may be just as relevant as the movement of an 

industry from growth to decline. I direct that it is possible to find material 

injury where an industry suffers a loss of market share in a growing market 

without a decline in profits. As in all cases, a loss of market share cannot

32 Panel Report, European Communities – Anti-Dumping Duties on Imports of Cotton- Type Bed Linen 
from India – Recourse to Article 21.5 of the DSU by India, (WT/DS141/RW), para 6.213.
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alone be decisive. I direct that a loss of market share should be 

considered with a range of relevant injury indicators before material injury 

may be established.

I note that in cases where the dumped or subsidised imports hold a small 

share of the Australian market, it may be difficult to demonstrate material 

injury. I direct that no minimum standard should be used to determine 

whether dumped or subsidised imports have a sufficient share of the 

Australian market to cause material injury.”

98. It should be noted from the first two sentences of the quoted passage that an

injury finding is possible when dumping has merely slowed the rate of the 

industry's growth, without causing it to contract. It is particularly directed in the 

Material Injury Direction that it is possible to find material injury where an industry 

suffers a loss of market share in a growing market without a decline in profits. In 

this investigation, the ADC’s finding of a loss of market share in a growing market 

is in addition to a finding of a decline in profits and profitability, as well as findings 

of: decline in unit CTMS and unit sales revenue over the injury analysis period; 

decline in total asset allocated to rebar production and decline in return on 

investment.

99.  I consider that this more than meets the minimum requirement in the Material

Injury Direction that, “a loss of market share cannot alone be decisive” and the 

directive that a loss of market share should be considered with a range of 

relevant injury indicators before material injury may be established. In addition, 

as One Steel points out WTO jurisprudence is clear that there is no requirement 

that all relevant factors, or even most or a majority of them, have to show 

negative developments in order to arrive at an understanding that dumped
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imports are having a negative impact on the domestic industry.33 Therefore, this 

component of Nervacero’s sub-ground of review does not succeed.

Component 2: Finding relating to volume effects

100. I now move on to the next component of this sub-ground of review relating to

volume effects. Highlighting what Nervacero considers to be the 

“unreasonableness” of the ADC’s assessment of the “injury factors” is the finding 

in REP 418 with respect to material injury in volume terms. Nervacero states that 

the ADC found that OneSteel suffered material injury in volume terms in respect 

of loss of “market share” to the dumped imports. Nervacero pointed out that 

OneSteel’s overall volume increased over the investigation period and referred to 

Section 8.5.1 of REP 418 dealing with sales volume which stated that OneSteel’s 

sales volumes showed a steady increase over the injury analysis period, with its 

sales volume in 2016 showing an increase of approximately 45 per cent 

compared to its sales volumes in 2013. REP 418 also stated that the Australian 

market for rebar increased by approximately 25 per cent in 2016 as compared to 

2015, and during this time OneSteel’s sales volumes increased by approximately 

18 per cent.

101. Nervacero challenges the finding in REP 418 that OneSteel had been materially

injured in volume terms, and by the dumped goods under investigation, pointing 

out that OneSteel’s total sales volume of its self-produced product during the 

period of investigation (“the POI”) accounted for about 96% of the entire 

Australian market in the previous 12 months (April 2015 to March 2016). Further 

Nervacero points out that with OneSteel’s sales of the goods it imported from,

33  See China – Antidumping Measures on Imports of Cellulose Pulp from Canada (WT/DS483/R), 
paragraph 7.129, European Union — Anti-Dumping Measures on Certain Footwear from China (WT/
DS405/R), paragraph  7.413 (referring to European Communities — Anti-Dumping Duties on Malleable 
Cast Iron Tube or Pipe Fittings from Brazil (WT/DS219/R), paragraph 7.329; and European Communities 
— Anti-Dumping Duties on Imports of Cotton-type Bed Linen from India - Recourse to Article 21.5 of the 
DSU by India (WT/DS141/RW), paragraph. 6.163).
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inter alia, Nervacero, its sales volume exceeded the entire Australian market 

volume during that previous 12 months, and further, the Australian market was 

considered by the ADC not to have been affected by dumping during the period 

from July 2015 to March 2016.

102. Nervacero submits that the ADC’s material injury finding here relates to

OneSteel’s market share, that is, the proposition that its high volume of sales 

was nonetheless lower than its market share in the previous period. According to 

Nervacero, OneSteel’s imports of the Goods and OneSteel’s market share for 

selling those imported goods during the POI was at an all-time high and was not, 

in the circumstances, evidence of volume-based injury. Nervacero also 

challenges the finding in REP 418 that volume-based injury was caused to 

OneSteel, stating that during the POI OneSteel could not supply the entire 

market from its own production, and had to import the Goods in order to fulfil 

orders that it could not fulfil from its own production. Further Nervacero contends 

that if OneSteel could not meet the demand in the rapidly growing and indeed 

surging market in the POI, then such demand has to be met by someone else. 

Nervacero contends that this reduction in market share cannot be seen as a loss 

in sales volume, but rather is indicative of the market out-growing OneSteel’s 

ability to supply it. In these circumstances Nervacero challenges the market 

share decrease relied upon by REP 418 as an indicator of injury.

103. At the outset, it should be pointed out that this component of the sub-ground (a)

of the first ground of review as reflected in both the heading (“Incorrect and 

unreasonable determination of material injury”) and the sub-heading (“a. Lack of 

objective examination of the Australian industry’s economic condition”) refer to 

the injury determination (in particular “volume effects”), and not the 

demonstration of a causal relationship between dumped imports and material 

injury to the domestic industry (under Article 3.5 of the ADA). The causal link is 

the subject of challenge in Nervacero’s second ground of review. Therefore, I will 

only consider the aspects of the injury finding under this ground of review, 

notwithstanding that Nervacero addressed certain aspects of the causal link
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under this ground of review. However, it should be noted that consideration of the 

data and trends with respect to the volume of dumped imports “is a step in the 

logical progression toward a determination whether injury is caused by dumped 

imports.”34

104. The ADC in Chapter 8 (“Economic Condition of the Industry”) of REP 418

addresses material injury, and particularly with regard to what is referred to as 

“volume effects” (Section 8), which is the subject of Nervacero’s challenge. I note 

that the Manual states:

“The Commission bases its assessment of material injury on verified 

evidence that involves an objective examination of both:

• the volume of the dumped or subsidised exports and the effect of

those exports on prices in the Australian market for like goods;

• the consequent impact of those imports on Australian producers of

like goods.

When examining volume the Commission may consider, among other 

things:

• the quantity of goods that have been, or are likely to be, exported;

• any increase, or likely increase, in the quantity of goods exported; 

• any change, or likely change, in the quantity of goods exported to

Australia compared to the quantity of goods sold or consumed in

Australia;

• any change, or likely change, in the quantity of goods produced in
Australia compared to the total quantity of goods sold or consumed 
in Australia.” 35 [emphasis added to reflect relevant portion of 
passage relating to volume effects]

34 See China – Antidumping Measures on Imports of Cellulose Pulp from Canada (WT/DS483/R), 
paragraph 7.36.
35 Section 4.3 of the Manual, page 17.
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105. This appears to articulate into practice Article 3.1 and the first sentence of Article

3.2 of the WTO Anti-Dumping Agreement (“ADA”) relating to the determination of 

injury, which appears to be enacted into Australian legislation in s.269TAE(1)(a) 

to (c) of the Act. The first sentence of Article 3.2 states:

“With regard to the volume of the dumped imports, the investigating 

authorities shall consider whether there has been a significant increase in 

dumped imports, either in absolute terms or relative to production or 

consumption in the importing Member.”

106. From the above, it would appear that in considering volume effects for the

purpose of injury determination, the ADC has a choice as to whether to consider 

a significant increase in dumped imports either in absolute terms (that is, actual 

tonnage) or relative to production or consumption (that is, market share).

107. It seems that the ADC in REP 418 did not consider in any depth the increase in

volume of dumped imports in absolute terms (although Confidential Appendix 1 

does contain the relevant raw data for this analysis). Instead the ADC seems to 

focus its volume analysis on market share, which may indeed be more 

appropriate in an expanding market.

108. It is very clear from WTO jurisprudence that only those imports with dumping

margins above negligible levels should be included in the injury and causation 

analysis. 36 There does not appear to be anything in the language of s.269TAE(1) 

or Part XVB generally which would require a different approach to that of the 

WTO jurisprudence referred to above. It should also be pointed out that 

s.269TAE(2AA) of the Act provides that a determination for the purposes of 

subsection (1) (that is, whether material injury to an Australian industry has been

36 See European Communities – Anti-Dumping Measure on Farmed Salmon from Norway (WT/DS337/R), 
paragraph 7.625 and European Communities – Definitive Anti-Dumping Measures on Certain Iron or Steel 
Fasteners from China (WT/DS397/R), paragraph 7.354.
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caused or threatened) must be “based on facts and not merely on allegations, 

conjecture or remote possibilities” (emphasis added). This enacts Australia’s 

obligations under Article 3.1 of the ADA.37

109. In the context of Investigation No. 418, this means that for the injury and

causation analysis, it should be clear that the exports from PT Ispat Panca 

Putera (“Ispat”) and PT Putra Baja Deli (“Putra Baja Deli”), both from Indonesia, 

should be excluded from the injury and causation analysis of the “dumped 

imports” since their dumping margins were found to be negligible. Therefore, if 

the ADC erroneously treats imports with negligible dumping margins as dumped 

for the purpose of the injury and causation analysis, it would be contrary to 

s.269TAE(2AA) and the requirements of Article 3.1 of the ADA to make a 

determination of injury on the basis of “positive evidence” and to ensure that the 

injury determination results from an “objective examination” of the volume of 

“dumped” imports and the effect of “dumped” imports on prices.

110. In the light of the above, I considered the ADC’s injury analysis (or the “economic

condition of the industry”) in Chapter 8 of REP 418, with regard to “volume 

effects”. As mentioned above the analysis is focused on the increase in dumped 

imports relative to domestic consumption, that is, market share.

111. I noted that the ADC’s market share analysis for the purpose of “volume effects”

in Section 8.5.2 and depicted in Figure 4 of REP 418 included in the data of the 

imports from those countries “subject to investigation” (forming the basis of the 

analysis), those imports of Ispat and Putra Baja Deli which were found to have 

negligible margins, contrary to the WTO case law referred to above. Any volume

37 Article 3.1 of the ADA provides:

“A determination of injury for purposes of Article VI of GATT 1994 shall be based on positive 
evidence and involve an objective examination of both (a) the volume of the dumped imports and 
the effect of the dumped imports on prices in the domestic market for like products, and (b) the 
consequent impact of these imports on domestic producers of such products.” (emphasis added)
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effects finding based on such an erroneous analysis cannot be considered to be 

in accordance with s.269TAE(2AA) of the Act, “based on facts and not merely on 

allegations, conjecture or remote possibilities”. 38

112. Therefore, I do not consider that Figure 4 and its summary in Section 8.5.2 of

REP 418 can be considered to be a proper analysis of market share of the 

“dumped imports” (in respect of “volume effects” of the injury analysis) that can 

be considered to be “based on positive evidence and involve an objective 

examination”.

113. I identified a number of other instances in REP 418 purporting to relate to the

analysis of volume effects of the “dumped” imports that relied, at least in part, on 

analyses that included those volumes of imports that had negligible margins. 

These are set out in detail in the Reinvestigation Request 39 and includes Figure 

8 and the analysis relating to “imports from the subject countries” which cannot 

be considered to an analysis of the volume of “dumped” imports for the purpose 

of the injury analysis, “based on positive evidence and involve an objective 

examination” of the volume of dumped imports.40 I also examined the particular 

spreadsheet in Confidential Appendix 1 from which Figure 8 was derived, which 

appeared to confirm that the data reflecting imports from the subject countries did 

not exclude imports from Ispat and Putra Baja Deli. It was clear to me from 

Confidential Appendix 1 that the raw data was available for the ADC to provide 

an analysis over the injury analysis period of any increase or changes in actual 

volume of the ‘dumped’ imports and of any increase or changes in market share 

of the ‘dumped imports’ and the Australian Industry. However, REP 418 did not

38 See Article 3.1 of the ADA.
39 See Paragraphs 1 (a) – (d) of Schedule 1 of the Reinvestigation Request.
40 See Section 9.4.2 of REP 418, page 65.  Since the import trends analysis at Section 8.5.2 refers to the 
import trend analysis discussed at Section 9.4.2 of REP 418, I examined that section to determine if the 
volume of dumped imports was properly analysed therein.  In Section 9.4.2 there was a reference to Figure 
8 which was stated to illustrate the shift in imports from countries subject to measures to imports from the 
subject countries over the injury analysis period.
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reflect a comprehensive analysis of the volume effects of the “dumped” imports 

for the purpose of the injury finding.

114. While it is stated in Section 8.5.2 of REP 418 that the Commissioner separately

considered the effect of the volume of exports to Australia by Ispat and Putra 

Baja Deli and confirmed that the decline in market share experienced by 

OneSteel “is still evident when the exports from these two exporters during the 

investigation period are excluded from the analysis”,41 I noted two problems with 

this ‘analysis’. Firstly, excluding the imports of Ispat and Putra Baja Deli from the 

“dumped” volume will not affect OneSteel’s market share at all, but rather the 

market share of the “dumped” imports, which will be less as a result. For a proper 

“volume effects” analysis the ADC should have analysed the increase in market 

share of the “dumped” products (excluding Ispat and Putra Baja Deli) and 

compared this to the decline in market share of the domestic industry.

115.  Secondly, I noted that the ADC used the words “still evident” in referring to the

decline of the market share when the exports from Ispat and Putra Baja Deli 

were excluded. In my view, this does not amount to an analysis of whether there 

is a “significant” 42 increase in market share of the “dumped” imports or decline in 

market share of the domestic industry, when the imports with negligible margins 

are excluded. 43

41 See Section 8.5.2 of REP 418, page 52.
42  This is the adjective used in the first sentence of Article 3.2 of the ADA, describing the volume of 
dumped imports, that is, “significant increase in dumped imports”, as well as the adjective used by the ADC 
to describe the increase in market share of the imports from the subject countries (including imports from 
Ispat and Putra Baja Deli).
43 See China – Anti-Dumping Measures on Imports of Cellulose Pulp from Canada (WT/DS483/R) which 
provides at paragraph 7.18 that while a volume effects finding for the purpose of injury (Article 3.2 of the 
ADA) would not require a ‘determination’ that any increase in imports, whether absolute or relative to 
domestic production or consumption, is “significant”, the inquiry as to the significance of any increase in 
dumped imports, “implies a consideration of developments, that is, changes or trends, in the volume of 
dumped imports over the period of the injury investigation.
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116.  While a volume effects finding for the purpose of injury (Article 3.2 of the ADA)

would not require a ‘determination’ that any increase in imports, whether absolute 

or relative to domestic production or consumption, is “significant”, the inquiry as 

to the significance of any increase in dumped imports, “implies a consideration of 

developments, that is, changes or trends, in the volume of dumped imports over 

the period of the injury investigation.”44 I do not consider that the ADC has met 

this standard in its consideration of the volume effects of the “dumped” imports 

(that is, excluding those of Ispat and Putra Baja Deli) by the single statement / 

analysis relating to market share of the “dumped” imports, that is, that the decline 

in market share experienced by OneSteel is “still evident” when the exports from 

these two exporters during the investigation period are excluded from the 

analysis.

117. I also had additional concerns with Confidential Appendix 1 to REP 418, on

which the volume effects analysis is based. While Confidential Appendix 1 

includes an analysis of the volume of the dumped imports (excluding imports 

from Ispat and Putra Baja Deli), the related market share analysis (of the entire 

market) altogether excludes the imports from Ispat and Putra Baja Deli from the 

analysis, instead of including the relevant volumes under “Other Imports”,45 

thereby distorting the percentages of market share. I considered that what was 

required was a comprehensive and accurate volume effects analysis over the 

injury analysis period showing any increase or changes in actual volume of the 

‘dumped’ imports and of any increase or changes in market share of the ‘dumped 

imports’ and the Australian Industry.

44 China – Antidumping Measures on Imports of Cellulose Pulp from Canada (WT/DS483/R), paragraph 
7.40. The Panel further stated that while the consideration of whether there had been a significant increase 
in dumped imports in absolute terms could be assessed on the basis of the magnitude of that increase, a 
“different understanding may be appropriate with respect to the consideration of whether an increase in 
imports is significant relative to domestic production or consumption”. The Panel stated that in such a case, 
the significance of any increase is considered in relation to another variable, requiring some comparison, 
suggesting a degree of contextual analysis, rather than an assessment of the magnitude of an increase. 
See paragraphs 7.42 and 7.43.
45 This was clarified during the Second Conference.
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118. For all the above reasons, I did not consider that REP 418 reflected an accurate 

or comprehensive analysis of the volume effects of the “dumped” imports for the

purpose of the injury finding. I therefore requested the ADC to reinvestigate its

finding of the volume effects of the injury analysis. Detailed reasons for the 

reinvestigation, based on the above discussion, were provided in the 

Reinvestigation Request. Before discussing the reinvestigation of these issues, I 

will consider Component 3 and Component 4 of this sub-ground of review, since 

they are both related to volume effects.

Component 3: Pre-Emptive Finding

119. Nervacero considers that another aspect of the “unreasonableness” of the ADC’s

assessment of material injury in volume terms, is the ADC’s finding that 

OneSteel, being the only member of the Australian industry, suffered material 

injury in volume terms “in market share”, at the same time of making a “pre- 

emptive finding” that such injury was due to the “volume effect” of the alleged 

dumping that was under investigation:

“The Commissioner is satisfied that the evidence outlined above supports 

a finding that while OneSteel’s overall sales volume may have increased 

over the investigation period, it has lost market share to imports from the 

subject countries found to be dumping in the Australian rebar market over 

the investigation period.”46 [emphasis added]

120. Nervacero explained what it meant by the term, “pre-emptive finding” in Footnote

19 of its application for review:

46   See Section 8.5.5 of REP 418, at page 52.
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“The “pre-emptive” nature of such analysis is evident in the Commission’s 

reference to the alleged dumping under investigation as part of its material 

injury assessment, before it even turned to consider causation of such 

injury. See Section 8.5 of Report 418.”47

121. I agree with Nervacero that this is a “pre-emptive” conclusion relating to causal

link in the chapter dealing with the economic condition of the industry or “material 

injury”. I do not consider that there is sufficient data or an analysis of the data in 

Section 8.5 of REP 418 for the ADC to reach the conclusion, in respect of volume 

effects relating to injury material injury, that OneSteel lost market share to the 

“dumped” imports. As the above consideration indicates, most of the analysis of 

“volume effects” was in respect of imports from the subject countries (including 

those from Ispat and Putra Baja Deli) and therefore cannot be considered to be a 

proper analysis of the dumped imports. The only analysis in Section 8.5 of the 

market share of “dumped” imports is the statement by the ADC referred to above 

that the decline in market share experienced by OneSteel was “still evident when 

the exports from these two exporters during the investigation period are excluded 

from the analysis”.48 As concluded above, this cannot be considered to a proper 

analysis by the ADC of the volume effects relating to material injury that could be 

considered to be, “based on positive evidence and involve an objective 

examination”, let alone be considered to lead to the ADC coming to a causal 

conclusion that OneSteel, “lost market share to imports from the subject 

countries found to be dumping in the Australian rebar market over the 

investigation period.” I therefore do not consider this to be a reasonable finding of 

the ADC, particularly in respect of the analysis of the economic condition of the 

industry. I therefore requested the ADC to also reinvestigate its conclusion of 

volume effects of the dumped imports in respect of the injury finding for the 

reasons set out in the Reinvestigation Request.49

47 See Footnote 19 of Nervacero’s application for review, page 5.
48 Section 8.5.2 of REP 419, page 52.
49 See Paragraphs 3(a) – (b) of Schedule 1 to the Reinvestigation Request.

ADRP Report No. 80 – Steel Reinforcing Bar Exported to Australia from Greece, the Republic of Indonesia, Spain, Taiwan and the
Kingdom of Thailand

49



Component 4: Materiality of the Volume Effects (or Market Share)

122. Another component of Nervacero’s sub-ground of review relating to “volume

effects” or market share, set out above, is its challenge of the materiality of the 

injury. In its s.269ZZJ submission the ADC notes that the issues that are relevant 

to the materiality of the volume effects reported at section 8.5 of REP 418 

(including capacity to supply the market, OneSteel’s own imports and other 

supply issues) are discussed in detail at section 9.4 of REP 418. In its 

submission, the ADC states that in relation to the statement by Nervacero that 

the reduction in market share is indicative of the market outgrowing OneSteel’s 

ability to supply it, the ADC notes that:

• The ADC market share and import trends analysis supports its finding that

OneSteel’s own imports of rebar did not represent a materially significant 

portion of the Australian rebar market and the ADC did not consider that 

imports of a small volume of predominantly 20mm rebar by OneSteel 

leads to any conclusions that it cannot meet market demand more 

generally50;

• The importer and exporter verified data disclosed that customers at the

wholesale level of trade who OneSteel supplied or might otherwise have 

expected to supply during the investigation period were purchasing rebar 

(either directly or through Australian traders/importers) from the exporters 

subject to this investigation.

• Based on verified capacity and related capacity utilisation data that was

provided by OneSteel, the ADC found that OneSteel had the capacity to at 

the very least maintain its market share in the Australian rebar market 

during the investigation period and there is no evidence that OneSteel 

lacked the capacity to supply its existing customers’ demand during the 

investigation period.

50 The ADC referred to Section 8.4.3 and 9.4.4 of REP 418 in this regard, supported by Confidential 
Appendix 1 to REP 418.
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• In relation to alleged supply issues experienced during the investigation

period that could have impacted OneSteel’s ability to supply its customers, 

the ADC notes that while OneSteel experienced short term supply issues 

in mid-2016, the totality of the evidence did not support a finding of 

widespread supply issues during the investigation period or that OneSteel 

lacked the capacity or ability to supply these customers during the 

investigation period.

123. I noted that in Sections 8.4.3 of REP 418, the ADC stated that as OneSteel’s own

imports cannot be considered to have caused it injury, for the purposes of 

assessing injury factors, the ADC had, “disregarded OneSteel’s domestic sales 

of imported rebar”. In Section 9.4.4 (page 69) it is stated that the ADC, “excluded 

OneSteel’s own imports of rebar from its assessment of injury factors.” It wasn’t 

clear to me from this and a review of Confidential Appendix 1 whether the 

reduction of market share of OneSteel during the POI reflected in Figure 4 

actually included its sales of imported rebar. During the Second Conference the 

ADC clarified that OneSteel’s domestic sales of its own imports were not 

included in or calculated with the market share of the domestic producer, but 

were separately identified, as seen in Figure 4 of REP 418.51 I considered that 

while disregarding OneSteel’s own imports for certain injury factors, such as 

price effects, would be the correct approach, however, ignoring OneSteel’s sales 

of its own imports in the market share analysis, creates a distortion and 

understates OneSteel’s share of the market. For example, I considered that the 

analysis of market share during the POI as reflected in Figure 4 in Section 8.5.2 

(after correction to properly reflect market share of “dumped imports”) should 

reflect OneSteel’s domestic sales and own imports together, to properly reflect 

OneSteel’s share of the market.

51 See Second Conference Summary.
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124. Therefore for the reasons set out in the Reinvestigation Request,52 I also

requested that the ADC reinvestigate its finding of materiality of the volume 

effects (or market share) in respect of injury as reported at section 8.5 of REP 

418 (including capacity to supply the market, OneSteel’s own imports and other 

supply issues) and discussed in section 9.4 of REP 418. I pointed out that the 

reinvestigation in this regard is particularly in relation to OneSteel’s own imports, 

and how they are reflected in the market share analysis, supported by 

Confidential Appendix 1, and in so far as OneSteel’s domestic sales of the 

imported product are excluded from the calculation of its market share.

Reinvestigation of Components 2, 3 and 4 relating to Volume Effects

125. In the Reinvestigation Report the ADC stated that it reviewed its analyses of

volume effects in REP 418 and accepts that it

• based its market share assessment in section 8.5.2 on imports from

countries subject to investigation rather than, as it should have, on imports 

that were found to be dumped;

• excluded imports from Ispat and Putra Baja Deli from an analysis in

Confidential Appendix 1 to REP 418 when it should have included those 

imports under the ‘other imports’ category.

126. In the Reinvestigation Report the ADC therefore revisited its analyses and

reviewed its conclusions in light of the corrected analyses as follows:

i. Figure 1 revisited the analysis shown in Figure 4 of REP 418 correcting for

issues identified in the Reinvestigation Request, showing market shares 

during the injury analysis period of: the Australian industry; imports subject 

to measures; imports from sources found dumping above negligible levels 

(i.e. imports subject to investigation and found to be dumped during the 

investigation period, excluding imports from Ispat and Putra Baja Deli); 

and other imports.

52 See Paragraph 4 of Schedule 1 to the Reinvestigation Request.
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ii. Imports subject to investigation in REP 418 but found to be dumped with

negligible margins (namely imports from Ispat and Putra Baja Deli) were 

included in “other imports”. In addition market share for the Australian 

industry included rebar imported by the Australian industry. Imports of 

rebar by the Australian industry ranged between 0.4 per cent and 1.2 per 

cent of the Australian rebar market during the injury analysis period.

iii. Figure 1 showed that in 2016 Australian rebar market shares: declined for

the Australian industry; increased significantly for imports from sources 

found dumping; declined for countries that were already subject to 

measures; and increased slightly for other imports.

iv. This analysis showed that, notwithstanding an increase in the Australian

industry's market share between 2014 and 2015, the Australian industry's 

market share materially declined between 2015 and 2016 as the market 

share of imports from sources found dumping increased.

v. The ADC considered that that loss of market share caused material injury

to the Australian industry (s.269TAE(1)(c)).

vi. The decline in market share experienced by the Australian industry was

still clearly evident notwithstanding that imports by Ispat and Putra Baja 

Deli are included in other imports.

vii. The analysis in Figure 1 also indicated that the volume of imports from

countries already subject to measures fell from 22 per cent of the market 

in 2013 to five per cent of the market in 2016. During this time, the volume 

of imports from sources found dumping rose from four per cent of the 

market in 2013 to 13 per cent in 2016.

viii. Further analysis of import trends was conducted during the injury analysis

period reflected in Figure 2. This analysis was further to that discussed at 

section 9.4.2 of REP 418. The further analysis indicates that there was a 

significant increase in the imports from sources found dumping following 

the imposition of measures as a result of Investigation 300 in April 2016. 

Figure 2 revisited the analysis shown in Figure 8 of REP 418 correcting for 

issues identified in the reinvestigation request.
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ix. The ADC ‘s conclusion on its reinvestigation of volume effects was that

based on the assessment and evidence outlined in the reinvestigation, it 

found that OneSteel lost market share to imports from sources found 

dumping above negligible levels and that the injury from that loss of 

market share is material. The ADC remains satisfied that OneSteel lost 

market share to imports that were found to be dumped in REP 418.

127. The analysis underlying the ADC’s assessment of volume injury is contained in

Confidential Appendix 4 to the Reinvestigation Reviewed, which I reviewed.

128. I also noted the ADC’s responses to various submissions made by Nervacero in

response to the ADC’s preliminary findings in respect of volume effects, detailed 

in the Reinvestigation Report.53

129. I considered that the ADC’s reinvestigation in which it revisited its analyses and

reviewed its conclusions in light of the corrected analyses, together with its 

responses to Nervacero’s comments on the Preliminary Reinvestigation Report, 

reflected an accurate and comprehensive analysis of the volume effects of the 

“dumped” imports for the purpose of the injury finding. I considered the analysis 

and conclusions on volume effects in the Reinvestigation Report to be 

reasonable and not tainted by the errors that I had identified in the 

Reinvestigation Request.

130. With regard to Component 3 on materiality of injury, I also considered the ADC’s

comments on Nervacero’s submissions in respect of the Preliminary 

Reinvestigation Report, in which Nervacero claimed that the ADC failed to 

address specific aspects of the Reinvestigation Request:

i) The ADC stated that, for the most part, Nervacero fails to specify the

particular aspects that it claims the Preliminary Report fails to address. 

The ADC considers that the four per cent reduction in Australian industry

53 See Section 4.4.4.1 of the Reinvestigation Report, pages 33 – 35.
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market share between 2015 and 2016 is material injury, which it considers 

is evident from Figure 1 which shows the significant extent to which 

dumped rebar displaced Australian industry market share during the 

investigation period.

ii) The ADC states that Nervacero’s submission has highlighted two other

matters that would confirm the finding that the injury is material:

• The first matter confirming the materiality of injury is the extent to 

which imports from sources found to be dumping have increased

during the injury analysis period. Goods from sources found to be

dumping increased by more than 300 per cent between 2013 and 

2016 and by more than 500 per cent between 2014 and 2016. The 

ADC stated that it has had regard to these increases in assessing 

material injury in this report (subsection 269TAE(1)(b)).

• The second matter confirming the materiality of injury is the extent

to which growth of the Australian industry’s market share has been 

disrupted by dumping. As Nervacero observes, prior to the 

importation of dumped rebar in 2016 there is evidence of an 

incipient upward trend in the Australian industry’s market share. 

The ADC considered that this upward trend is due in large part to 

imports subject to measures falling following investigations 264 and 

300. The disruption of this upward trend by dumped rebar in 2016 

indicates that the injury inflicted on the Australian industry is greater 

than the four per cent reduction in market share between 2015 and 

2016; rather it seems more likely that, but for the dumping, the 

Australian industry’s market share would have continued 

increasing. On that basis the ADC finds, consistent with the 

Ministerial Direction on Material Injury, that the loss of market share 

(including a reduction in likely growth absent dumping) would have 

been materially greater than four per cent.

131.  I considered that the ADC’s reinvestigated analysis of the materiality of injury,

together with its assessment of Nervacero’s submissions provide a
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comprehensive and thorough analysis, and conclusions which are reasonable 

and not tainted with the errors identified in the Reinvestigation Request. 

Components 4 of Nervacero’s sub-ground of review relating to materiality of 

volume effects, also fails.

(b) Assumed injury for a significant portion of the Australian industry

132. In this second sub-ground of review of Ground 1, Nervacero further submits that

the analysis and the findings in REP 418 concerning the materiality of injury 

suffered by the Australian industry, regardless of its cause, is incomplete, 

unbalanced, and unreasonable. It submits that the correct or preferable decision 

should be that there is insufficient evidence that the Australian industry had 

suffered material injury during the POI, on the basis that the evidence as shown 

on the public record does not support that finding.

133. Nervacero submits that it is trite that a finding regarding the existence of material

injury and its causation must be made in relation to the entire Australian industry 

producing like goods as a whole. According to Nervacero, REP 418 explains that 

a “significant proportion” of OneSteel’s sales of rebar were “internal sales” to 

related companies within its corporate group. Nervacero submits that REP 418 

states that these entities sourced rebar only from OneSteel and that OneSteel 

does not negotiate prices with its related parties but rather the prices are 

benchmarked to OneSteel’s sales to unrelated parties and to import prices.

134. Nervacero takes issue with the finding that OneSteel’s inability to “consistently

charge above its cost…” can be a proper basis for a finding of material injury in 

the form of price suppression. Nervacero submits that OneSteel’s unrelated 

parties customer profile was reportedly static during the whole injury period, and 

that a “significant proportion” of OneSteel’s sales were to related parties, and that 

OneSteel exclusively supplies those related parties and sets the price to them. 

According to Nervacero, if OneSteel had the ability to “consistently charge above 

its cost” during 12 months prior to the POI, there was no reason why it could not
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do so during the POI, given that its related party sales accounted for most of its 

sales anyway. Nervacero indicated that it seemed to depend on the “willingness” 

of OneSteel to earn profit at the level of its sales to its related parties, rather than 

at the point of the first independent resale by the Liberty OneSteel group of 

companies.

135. Nervacero further contends that by confining the analysis at the level of sales by

OneSteel itself, and accepting that a significant proportion of OneSteel’s sales to 

related parties should be included as part of the basis for the injury finding, the 

ADC essentially assumes that any “price effect” that OneSteel can show with 

respect to its sales to unrelated parties must have the same effect on the 

significant part of the Australian industry which is not exposed to competition. 

According to Nervacero, it is an assumption that requires the ADC to adopt the 

proposition that OneSteel can voluntarily and intentionally injure itself but still 

have that injury counted towards the overall concept that it suffered material 

injury, and also that such injury can be found to have been caused by imports.

136. Nervacero submits that by confining the price- related injury analysis at the level

of the prices charged by OneSteel to related parties the ADC failed to examine a 

large part of the real and practical price effects of competition with the Australian 

industry. Nervacero submits that REP 418 dismissed these serious concerns, 

simply stating that OneSteel’s prices to related parties were at arm’s length. It 

submits that whether or not those prices were at arm’s length cannot address the 

concern that the prices charged by the Australian industry do not truly reflect its 

performance, given the participation of its related parties in the rebar market, who 

compete directly with the imported products as well as with the downstream 

industry that uses the Goods as an input. Nervacero contends that the very fact 

that OneSteel sought to claim price-based injury on sales to its related parties, in 

a market that was very significantly trending upwards, and with whom OneSteel 

deals under exclusive terms but at loss should have raised the a “red flag” with 

the ADC and caused it to doubt the proposition that the sales were at “arm’s 

length”.
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137. Nervacero contends that OneSteel has consistently sold the Goods in Australia’s

domestic market at a loss, which suggests that those transactions are not in the 

ordinary course of trade. Nervacero questions whether the profit OneSteel 

generates from rebar is derived at a different level of the market by OneSteel’s 

related parties, thereby intentionally or unintentionally disguising the real 

economic condition of the Australian industry.

138. In its submission to the Review Panel pursuant to s.269ZZJ of the Act, the ADC

referred to the Manual which notes that in assessing volume and production 

related injury indicators, transactions between related parties are considered 

suitable and reliable. However, it is further noted in the Manual that transaction 

values between related parties may be unreliable and inappropriate for assessing 

injury indicators associated with price effects, and therefore the ADC’s policy is to 

examine the degree to which related party transactions involving the producing 

Australian industry are suitable for the material injury assessment:54

“Where an applicant’s domestic transactions involve a mix of unrelated 

and related parties, the preferred method is to benchmark the Australian 

industry’s related party transactions against sales made to unrelated arms 

length customers.”55

139. The ADC stated that it adopted its long standing practice in this case and

benchmarked OneSteel’s related party transactions against sales made to its 

unrelated parties and formed a view OneSteel’s sales to its related party entities 

were suitable for inclusion in the injury analysis, and referred in this regard to 

Section 8.4.1 of REP 418, where it is stated:

54 The Manual, pages 16 – 17.
55 The Manual, page 19.
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“The Commissioner has considered whether OneSteel’s related party 

transactions are at arm’s length in order to assess whether those sales 

are suitable to include in its material injury assessment of OneSteel’s 

injury claims.

The Commissioner has considered the manner in which OneSteel’s prices 

for its related entities are determined and is satisfied that OneSteel’s 

prices for its related entities are based on prices negotiated with its 

unrelated entities, which in turn are influenced by import offers. Over the 

investigation period, OneSteel’s rebar prices to its related entities was 

comparable to its prices to its unrelated entities, indicating that those 

prices are not influenced by the commercial relationship between 

OneSteel and those entities. [footnote omitted] The Commissioner 

therefore considers that OneSteel’s sales to its related entities are suitable 

for the purposes of assessing injury.

Given the Commissioner’s finding regarding the arm’s length nature of 

OneSteel’s related party transactions, the Commissioner does not 

consider it is necessary to undertake an examination of OneSteel’s related 

entities that operate in the downstream fabricated rebar market.”56

140. The ADC states that it does not accept that a large portion of OneSteel’s sales

only enter market competition at the level of OneSteel’s related entity sales, as it 

noted in quoted passage above, it considered the manner in which OneSteel’s 

prices for its related parties are determined and was satisfied that OneSteel’s 

prices to its related entities are based on prices negotiated with its unrelated 

entities, which are influenced by import offers.

141. I consider that the ADC in its assessment of injury to the Australian industry has

properly considered and assessed OneSteel’s sales to related parties, and acted

56 See Section 8.4.1.2 of REP 418, pages 48 – 49.
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in accordance with its stated practice in determining that such sales are suitable 

for the material injury assessment, by its stated “preferred method” of 

benchmarking such sales against sales made to unrelated arms length 

customers. I am not convinced by Nervacero’s arguments and consider the ADC 

analysis and assessment in this regard to be reasonable. This sub-ground of 

review therefore fails.

Ground Two: The evidence did not establish, and it was unreasonable to conclude, that 
material injury was caused by Nervacero’s exports

142. Nervacero submits that the ADC incorrectly approached the question of whether

dumping caused material injury, which it believes is clearly demonstrated by the 

matters identified with respect to this second ground, considered below.

143. Nervacero submits that with regard to this ground, the correct or preferable

decision should be that there is insufficient evidence that the Australian industry 

suffered material injury caused by the dumped imports of rebar under 

investigation during the POI, on the basis that the evidence as shown on the 

public record does not support that finding, and the ADC’s analysis of the 

evidence that was available was flawed.

144. I will consider each of the issues raised under this ground of review under the

same sub-headings as appear in Nervacero’s application for review.

(a) Assumed causative link between material injury and the dumping of goods
under investigation

145. This first issue discussed under this ground of review relates to the ADC’s “non-

injurious price” (“NIP”) determination. Nervacero refers to s.269TACA of the Act, 

which provides that the non-injurious price of goods exported to Australia is:

“…if the goods are the subject of, or of an application for, a dumping duty 

notice under subsection 269TG(1) or (2)--to prevent the injury, or a
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recurrence of the injury, or to remove the hindrance, referred to in 

paragraph 269TG(1)(b) or (2)(b)”

146. According to Nervacero, this implies that it is possible, even if dumping has

caused material injury, that the full margin of dumping may not need to be 

negated or, in other words, that the dumping margin exceeded the degree of 

injury caused by dumping. Nervacero states that this requires the ADC to work 

out the minimum price necessary to prevent the injury caused by dumping, for 

the Australian industry as a whole. In this regard, and in response to submissions 

from interested parties, including Nervacero, REP 418 acknowledges the 

following:

“The Commissioner notes that in practice the Commission generally 

establishes a single USP being the price at which the Australian industry 

is not injured.”

147. Nervacero submits that whilst the individual NIP may then differ because the

“post exportation costs” would be different for each exporter, at least the starting 

point should be the same for all exporters, because the objective is not to work 

out the non-injurious price of any particular exporter, but to work out the non- 

injurious price for the Australian industry. Nervacero again referred to the ADC 

statement in REP 418:

“As described above, different price offers in the market from the subject 

countries found to be dumping have caused injury to OneSteel during the 

injury period, not just the lowest price offer. The Commissioner considers 

that the NIP should be established at the level that ‘corrects’ these prices 

so that they are not dumped prices in order to prevent the recurrence of 

the injury to OneSteel. The Commissioner does not accept Nervacero’s 

submission that as Nervacero’s own exports of rebar coils to OneSteel 

must be considered naturally non-injurious given the identity of the 

customer, Nervacero’s price to other customers can only be considered to 

be injurious to the extent that it is lower than OneSteel’s prices. The

ADRP Report No. 80 – Steel Reinforcing Bar Exported to Australia from Greece, the Republic of Indonesia, Spain, Taiwan and the
Kingdom of Thailand

61



Commissioner has established that OneSteel prices are influenced by a 

number of different price offers in the market. While OneSteel cannot be 

injured by its own imports, OneSteel does not set its price to individual 

customers according to the lowest price offer in the market. It can 

therefore be injured by all the dumped price offers in the market including 

Nervacero’s price.” [underlining by Nervacero]

148. Nervacero submits that the above paragraph betrays a highly flawed approach to

both the determination of the non-injurious price for the Australian industry, and 

in relation to the determination of whether material injury was caused by dumping 

of the imports under investigation. Nervacero contends that the underlined 

statement shows that the ADC’s intention was to “correct” dumping, on the 

assumption that dumped prices, and any dumped prices, regardless of their real 

effect on the Australian industry, would be presumed to be “guilty” of causing 

injury and would need to be “corrected” to the fullest extent. Further, Nervacero 

contends that the second part of the underlined statement suggests that the ADC 

failed to recognise the fact that certain exports, even if at dumped prices, were 

not capable of causing injury because the importer was the Australian industry 

itself. The first component of Nervacero’s contention relates to ADC’s general 

methodology of determining the NIP in this investigation and the second 

component relates to the inability of OneSteel’s own imports to cause injury to 

itself.

First NIP Component: ADC’s Methodology in Calculating NIP

149. I will first deal with the first component of Nervacero’s submission relating to the

ADC’s methodology.

150. The ADC in its s.269ZZJ submission it had found that the Australian industry

producing like goods had implemented a market based pricing policy (see 

section 9.5.1 of REP 418) and also found that import offers from multiple sources 

found to be dumping, not just the lowest import offers, had exerted a downward
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pressure on OneSteel’s prices (see section 9.5.2 of REP 418). It was also stated 

that the ADC’s view as noted at Chapter 11 of REP 418 is that in a market 

unaffected by dumping, it is reasonable to expect that OneSteel would be able to 

achieve as a minimum, selling prices that reflect undumped market parity pricing. 

Accordingly, the ADC considered that the Free on Board (FOB) NIP for each 

exporter is a price equal to the respective normal value for that exporter.57

151. I reviewed Chapter 11 of REP 418 and the views of the various interested parties

reflected therein. I noted the ADC’s reasons for determining that the NIP based 

on Australian industry’s selling prices in a period unaffected by dumping, is not 

appropriate due to the previous dumping cases for rebar and the ADC’s findings 

in those investigations that the market was affected by dumping. I also noted the 

ADC’s consideration that a constructed price based on OneSteel’s production 

costs plus an amount for profit is not appropriate, due to the inability to determine 

an appropriate amount for profit based on historical data, and the unsuitability of 

OneSteel’s proposal, based on a publicly available report that considered a 

sample of 65 companies worldwide. Similarly, I noted the Commissioner’s 

consideration that the selling price of undumped imports into the market was also 

not an appropriate basis for the unsuppressed selling price (“USP”), as it would 

be insufficient to prevent injury caused by dumping since it was established that 

OneSteel prices are influenced by a number of different price offers and does not 

set its price to individual customers according to the lowest price offer in the 

market. It is for this reason that the ADC found that dumped imports have caused 

injury to OneSteel despite the presence of lower priced imports from countries 

not subject to investigation and negligibly dumped imports in the market.

152. The ADC’s alternative method of determining NIP is that the NIP should be

based on the undumped price for each exporter, since it considers it reasonable 

to expect that OneSteel will continue to implement its market based pricing policy

57 See Section 2.3 of ADC ‘s s.269ZZJ submission.

ADRP Report No. 80 – Steel Reinforcing Bar Exported to Australia from Greece, the Republic of Indonesia, Spain, Taiwan and the
Kingdom of Thailand

63



in the future in a market unaffected by dumping as the market would continue to 

be supplied by imports subject to measures and other imports. The ADC’s 

considers that setting the NIP at the normal values is the most effective way to 

remove the effects of dumping.58

153. The method of calculating a NIP is not prescribed in the legislation. Chapter 23 of

the Manual sets out the methods by which the ADC will ordinarily establish a 

USP, and then calculate a NIP to be compared with the export price in order to 

assess whether the export price is injurious. It appeared to me that the ADC had 

considered that a USP could not be established using any of the usual methods, 

and therefore considered other methods available to establish a NIP and in this 

case established the NIP as being equal to the normal value of the goods. The 

effect of this, is that as long as the products are not exported below normal value 

then they will not injure the Australian industry. I consider that this approach to 

the NIP taken by the ADC, is reasonable in the particular circumstances, bearing 

in mind that the ADC was not able to establish a USP using any of the normal 

methods. I therefore consider that the methodology and general approach of the 

ADC is reasonable in circumstances, and is not contrary to the legislation or 

established practice. Nervacero has not put forward convincing reasons why the 

ADC’s approach to the NIP was not the correct or preferable approach.

Second NIP Component: Inability of OneSteel’s own imports to cause injury to 

itself

154. I will now deal with the second component of Nervacero’s submission relating to

the inability of OneSteel’s own imports to cause injury to itself. This relates to 

Nervacero contention that ADC failed to recognise the fact that certain exports, 

even if at dumped prices, were not capable of causing injury because the 

importer was the Australian industry itself.

58 See Chapter 11 of REP 418, pages 93 – 97.
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155. This report has already addressed the Nervacero’s contention that OneSteel

cannot be injured by its own imports, in respect of the volume effects injury 

analysis. As discussed above, the ADC’s reinvestigated analysis of volume 

effects in which it revisited its analyses and reviewed its conclusions in light of 

the corrected analysis, were not tainted by identified errors in REP 418. This 

included the ADC correcting how OneSteel’s own imports were reflected in the 

market share analysis.

156. This second component of Nervacero’s contention relating to the inability of

OneSteel to be injured by its own imports relates to price injury and the 

calculation of the NIP. This also forms the subject of Nervacero third ground of 

review in which it challenges the method used to calculate the NIP.  In order to 

avoid repetition, I will therefore consider this issue under Nervacero’s third 

ground of review, discussed below.

(b) Deficiencies in price undercutting analysis

157. Nervacero contends that the price undercutting analysis is opaque and falls short

of establishing a causative link between dumped prices and the Australian 

industry as a whole. It submits that a key part of the ADC’s finding that dumping 

caused material injury to the Australian industry was its price undercutting 

analysis.

158. Nervacero refers to the explanation of the methodology in REP 418:

“In its application, OneSteel alleged that its prices are being undercut by 

the dumped goods. Price undercutting occurs when imported goods are 

sold at a price below that of the Australian produced like goods.

Based on ABF data and verified sales data sourced from the cooperating 

importers and exporters, and from OneSteel, the Commission compared 

the weighted average selling prices of rebar straights and rebar coils 

originating from exporters subject to this investigation during the
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investigation period with OneSteel’s actual realised weighted average 

prices over the investigation period. The Commission looked at the 

weighted average selling prices of rebar coils originating from exporters 

not subject to this investigation as well as exporters subject to this 

investigation who were found to be negligibly dumping. Adjustments were 

made to convert prices to a FIS price based on actual weight using 

verified importer data. Post importation costs were based on the most 

efficient verified importer’s post importation costs. Where CRE data was 

used to construct the FIS price, the value of the taxable importation 

(including any duty where applicable) was used, and the most efficient 

post-importation costs based on verified importer data were added. To 

account for differences in level of trade, weighted average prices were 

compared for common customers (i.e. customers who source rebar from 

OneSteel and also directly from subject countries and/or traders who 

import rebar from the subject countries). OneSteel’s domestic sales of 

imported rebar coils were excluded from the analysis. For rebar straights, 

noting that diameters of less than 10mm and above 36 mm command a 

premium and are priced higher, only the standard diameters of 10 mm to 

36 mm were included in the analysis.”

159. Nervacero contends that the above explanation does not inform interested

parties or the Minister as to the exact analysis that took place and made the 

following observations regarding this analysis:

• It is not clear whether the overall competitive conditions between the

Australian industry and all imports was assessed, or whether it was only 

the dumped imports under investigation that were the focus – if only the 

latter, then that would be insufficient for the ADC to find that the dumped 

imports under investigation were materially responsible for the Australian 

industry’s injury.

• “CRE data” was used to construct “the FIS price”, with no explanation of

the meaning or nature of “CRE data”.
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• More critically, the ADC’s explanation indicates that the comparison was

done at the “common customers” level, and only in relation to a specific 

category of customers, being those who both sourced from OneSteel and 

from exporters of the goods under investigation. This suggests that the 

price analysis was not conducted for the Goods or the Australian industry 

producing like goods as a whole, but that the analysis was limited to 

particular “niche” parts of the Australian market, involving a very small part 

of the Australian industry’s sales of the like goods. It would follow that any 

conclusion drawn from such an analysis would rely on conclusions drawn 

with respect to competitive conditions concerning only a very small part of 

the Australian industry and only at the level of certain customers.

• The undercutting analysis outcomes described in 9.5.2.1 and 9.5.2.2 of

REP 418 show substantial swings from the undercutting analysis 

outcomes described in SEF 418, raising concerns as to the 

representativeness and reliability of the analysis and of the samples that 

were selected.

160. In light of the above, Nervacero submitted that the ADC’s price undercutting

analysis is likely to be flawed and that the conclusion it is intended to support is

ill-informed. Particularly, it submits that it is likely that the material injury and 

causation analysis conducted by the ADC with respect to the price of the goods 

under investigation does not support the finding that dumped goods caused 

material injury to the Australian industry as a whole.

161. In its s.269ZZJ submission in response to Nervacero’s claim relating to its price

undercutting analysis the ADC noted that:

• The price undercutting analysis was performed using the best available

information. This included verified importer and exporter data and data 

from the Australian Border Force (ABF) database.

• The price undercutting analysis covered approximately  percent of all

imports during the investigation period, and was sufficient to support a
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finding that dumped goods from the countries under investigation caused 

injury to Australian industry.

• CRE data refers to ABF data (CRE is the ‘Customs Research

Environment’).

• Comparison was done at ‘common customer’ level to ensure a meaningful

comparison at the equivalent level of trade i.e. the comparison was made 

in relation to customers at the level of trade that Australian industry 

producing like goods supplies or could have expected to supply.

• The undercutting analysis that was described in REP 418 differed from

that in SEF 418 because, firstly, there were adjustments and revisions 

made following the publication of SEF 418 to the FOB export prices of 

Indonesian exporter PT Ispat Panca Putera and Thai exporter Millcon 

Steel that resulted in changes to the constructed ‘direct from exporter’ 

Free Into Store (FIS) price for these two exporters; and secondly because 

of an error identified after SEF relating to the copying of incorrect data 

across spreadsheets, which was rectified in the final analysis that supports 

the price undercutting finding in REP 418.59

162. The ADC concluded that its price effects analysis described at section 9.5 of

REP 418 established a clear, causative relationship between the dumped prices 

from countries subject to this investigation and the injury experienced by 

Australian industry producing like goods during the investigation period.

163. I reviewed the price undercutting analysis in Section 9.5 of REP 418 (together

sources referred to by the ADC in its s.260ZZJ submission,60 as well as 

Nervacero’s criticism thereof:

59 The ADC referred to Appendix 6 to SEF 418.
60 The ADC referred to the following sources:

• Notes on the price undercutting analysis (provided to the Review Panel on 4 May 2018);
• Confidential Appendix 4 to REP 418;
• Confidential Appendix 5 to REP 418; and
• Paragraph 9.5.2 of REP 418.
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• Firstly, in response to Nervacero’s statement that it is not clear whether

the overall competitive conditions between the Australian industry and all 

imports was assessed, or whether it was only the dumped imports under 

investigation that were the focus, I noted from Section 9.5.1 and the 

various sources referred to by the ADC, that its analysis was wider than 

the “dumped” imports under investigation, and included imports of those 

exporters with negligible dumping margins as well as an exporter not 

subject to investigation. The ADC stated in its s.269ZZJ submission that 

the price undercutting analysis was performed using the best available

information and covered approximately  percent of all imports, would

appear to be substantial and representative.

• Secondly Nervacero contends that the comparison was done at the

“common customers” level, and only in relation to a specific category of 

customers, being those who both sourced from OneSteel and from 

exporters of the goods under investigation, suggesting that the price 

analysis was limited to particular “niche” parts of the Australian market, 

involving a very small part of the Australian industry’s sales of the like 

goods. The ADC response that the comparison was done at ‘common 

customer’ level to ensure a meaningful comparison at the equivalent level 

of trade, that is, in relation to customers at the level of trade that Australian 

industry producing like goods supplies or could have expected to supply, 

makes sense and is quite reasonable. I noted that the Panel in China – 

Broiler Products pointed out that in a price effect analysis under Article 

3.2, an investigating authority was required to compare prices at the same 

level of trade.61 There would appear to be no requirement in the Australian 

legislation or in Article 2.4 of the ADA that the price undercutting analysis

61 China — Anti-Dumping and Countervailing Duty Measures on Broiler Products from the United States,
(WT/DS427/R) para. 7.481.
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must be conducted in any particular way, that is, at any particular level of 

trade. 62

• Thirdly, Nervacero contends that the undercutting analysis outcomes

described in 9.5.2.1 and 9.5.2.2 of REP 418 show substantial swings from 

the undercutting analysis outcomes described in SEF 418, raising 

concerns as to the representativeness and reliability of the analysis and of 

the samples that were selected. The ADC in its s.269ZZJ submission set 

out how the undercutting analysis that was described in REP 418 differed 

from that in SEF 418 and provided detailed reasons which seem to be a 

reasonable explanation.

164. The ADC’s price undercutting analysis appears to be thorough and

comprehensive, using the best available information in the circumstances, and I 

consider the conclusions drawn to be reasonable. There is nothing in 

Nervacero’s submissions which provides any reason why the analysis was not 

appropriate and this sub-ground of review, therefore, fails.

(c) Deficiencies in cumulative and sectoral based analyses

165. Nervacero contends that the cumulative analysis and sectoral based analysis are

incoherent and self-contradictory. It states that in determining the effect of the 

dumped goods under investigation, REP 418 decided to cumulate all dumped 

goods under investigation and to consider their effects as a whole.

166. Nervacero refers to s.269TAE(2C) which provides that the Minister should

consider the cumulative effect of exports only if the Minister is satisfied that, 

amongst other requirements, that it is appropriate to consider the cumulative 

effect of those exportations, having regard to: (i) the conditions of competition

62 See Panel Report in Egypt — Definitive Anti-Dumping Measures on Steel Rebar from Turkey Egypt,
(WT/DS211/R) paras.7.70 and 7.73.
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between those goods; and (ii) the conditions of competition between those goods 

and like goods that are domestically produced.

167. Nervacero referred to the ADC’s explanation of the basis for the cumulative

analysis in its consideration that:

“Rebar is a commodity product and irrespective of product type, price is a 

major condition of competition between the imported goods from each 

country and between the imported goods and the domestically produced 

goods.”63

168. Nervacero contends that based on this explanation, it would appear that the ADC

was satisfied that the goods under investigation were homogeneous in nature, 

and that all types of rebar from all sources competed indifferently and 

indiscriminately, on price. However, Nervacero contends that it is not correct and 

that the product differentiation between the “coil” form of rebar under 

investigation (exclusively supplied by Nervacero and from Greece) and the other 

form of rebar – “straight” – which was exclusively supplied by the other exporters 

from other countries under investigation was well-documented in interested party 

submissions lodged with the ADC during the investigation.64

169. Nervacero contends that the conditions of competition between the different

products, and between the products from different countries (coil from Nervacero 

and Greece, as compared to straight from other countries), clearly indicated that 

considering their cumulative effect was inappropriate, and on that basis submits 

that cumulation was not the appropriate approach. Nervacero further submits that 

the flaw in the approach adopted to cumulation in REP 418 is highlighted by the 

ADC’s injury and causation finding itself, with the determination of causation in 

fact not done in a cumulated way at all. Rather, according to Nervacero, it was

63 REP 418, page 61.
64 In this regard, Nervacero referred to Documents #032, #034, #050, #052 and #061 of EPR 418.
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done on a “sectoral basis”, by separating coil and straight products, and thereby 

separating the analysis concerning Spain (Nervacero) and Greece, from the 

analysis concerning all other countries under investigation.

170. Nervacero contends that this demonstrates a bipolar approach to the same

issue, and that the adoption of a sectoral based approach is inherently 

incompatible with a cumulative approach towards injury causation analysis.

171. According to Nervacero, the ADC analysed the price effect of goods exported by

Nervacero and Greece, in the guise of a “sectoral” analysis, in order to support 

its claim that the goods exported by Nervacero and Greece undercut the 

Australian industry’s prices in that sector, but did not work out the effect of the 

claimed price undercutting on the Australian industry, because the ADC’s 

approach was said to be a cumulative one, regardless of sector.

172. Nervacero submits that the ADC’s fusion of two different approaches towards

injury analysis - sectoral and cumulative - in a mutually exclusive yet cross- 

supporting way is not logical, and that the ADC used a “cumulation” approach 

where it is not appropriate, and has then failed to adopt that approach 

consistently and completely. In Nervacero’s opinion the result is that the ADC did 

not appropriately consider the extent of the injury, if any, caused by the dumped 

imports of rebar coil alone, nor the cumulative effect of all dumped imports on the 

Australian industry as a whole.

173. Further details of Nervacero’s arguments are set out in its application for

review.65

174. OneSteel in its s.269ZZJ submission referred to Nervacero’s contention that the

adoption of a sectoral based approach is inherently incompatible with a 

cumulative approach towards injury causation analysis, and submitted that its 

treatment of these issues lacks both clarity and cogency. It submitted that the

65 See Section 2(c) of Nervacero’s application for review, pages 14 – 19.
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value, in appropriate circumstances, of a sectoral analysis of the economic 

performance of a domestic industry is well established and is routinely 

undertaken by administering authorities, referring to the Appellate Body’s view in 

US - Hot Rolled Steel that:

“[l]t seems to us perfectly compatible with Article 3.4 for investigating 

authorities to undertake, or for a Member to require its investigation 

authorities to undertake, an evaluation of particular parts, sectors or 

segments within a domestic industry. Such a sectoral analysis may be 

highly pertinent, from an economic perspective, in assessing the state of 

an industry as a whole.”66

175. According to OneSteel the important point is that the acceptability and value of a

sectoral analysis is dependent on it being a precursor to an assessment of the 

economic condition of the whole industry. Further OneSteel submits that applying 

this approach results in the unique insights gathered in a sectoral analysis being 

available to, but ultimately subsumed in, a whole of industry analysis. OneSteel 

approved of the ADC’s adoption of a similar approach in the following terms :

“ ……… along with its product specific analysis, the Commission also 

assessed the market as a whole by assessing Injury factors and 

comparing prices and substitutability across all product forms…..”67

and its rejection of the claim of incompatibility of the cumulative and sectoral 

approaches.

176. OneSteel submits that the emphasis by both the Appellate Body and the ADC on

the ultimate conclusion concerning whether a local industry has been materially

66 United States — Anti-Dumping Measures on Certain Hot-Rolled Steel Products from Japan,
(WT/DS184/AB/R), para 7.154.
67 REP 418 at page 63.
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injured being based on a whole of industry examination, whether or not informed 

by a prior sectoral analysis, guarantees that there is no inherent tension, let 

alone incompatibility, concerning the conduct of a sectoral analysis and a 

cumulative approach to causation in the one inquiry.

177. The ADC in its s.269ZZJ submission does not accept that its adoption of a

sectoral based approach to injury assessment is inherently incompatible with a 

cumulative approach towards injury causation analysis or that cumulation was 

not the appropriate approach.

178. The ADC referred to paragraph 9.3.3 and 9.3.4.1 of REP 418 in which it formed a

view that the conditions of competition between the imported goods (including 

the imported goods from the review applicant) and between those goods and like 

goods that are domestically produced are such that it is appropriate to consider 

the cumulative effect of the dumped imports from the subject countries. In 

coming to this conclusion the ADC referred to Sections 3.5, 4.2 and 4.3 of REP 

418 where it discussed the commercial and functional substitutability of the 

imported goods (in coil and straight form). The ADC also referred to Section 9.3.3 

of REP 418, where it was noted that rebar is a commodity product and the ADC 

found that price is a major condition of competition between the imported goods 

from the countries subject to investigation and the imported goods and the 

domestically produced goods. The ADC submitted that its finding regarding close 

price competition (irrespective of form) is readily observable from Australian 

industry’s pricing for rebar and the importer and exporter verified price data.68

179. At this stage, it seems relevant to first consider whether it was appropriate for the

ADC to consider the cumulative effect of the dumped exportations for the 

purpose of s.269TAE(2C), and in particular having regard to the requirements set 

out in paragraph (e) of the relevant subsection, that is, “(i) the conditions of

68 See Section 2.5 of the ADC’s s.269ZZJ submission.
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competition between those goods; and (ii) the conditions of competition between 

those goods and like goods that are domestically produced.” Section

269TAE(2C) enacts into our legislation Article 3.3 of the ADA and paragraph (e)

in particular enacts sub-paragraph (b) of Article 3.3, which similarly provides,

a cumulative assessment of the effects of the imports is appropriate in 

light of the conditions of competition between the imported products and 

the conditions of competition between the imported products and the like 

domestic product.

180. It is therefore appropriate to look to the WTO jurisprudence in regard to this

provision. The Panel in EC – Tube or Pipe Fittings examined the nature and 

scope of the requirement in Article 3.3(b) that a cumulative assessment of the 

effects of the imports is appropriate in light of the conditions of competition 

between the imported products and the conditions of competition between the 

imported products and the like domestic product. It considered that, "in light of 

the general wording of the provision and the nature of the term "appropriate", an 

investigating authority enjoys a certain degree of discretion in making that 

determination on the basis of the record before it.” [emphasis added]. The Panel 

added, however, that “cumulation must be suitable or fitting in the particular 

circumstances of a given case in light of the particular conditions of competition 

extant in the marketplace.”69

181. Further, the Panel in EC – Tube or Pipe Fittings understood the phrase

"conditions of competition" to refer to the dynamic relationship between products 

in the marketplace and added that this phrase is not accompanied by any sort of 

qualifier such as "identical" or "similar". It concluded that Article 3.3 contains no 

express indicators by which to assess the "conditions of competition", much less 

any fixed rules dictating precisely the relative percentages or levels of such 

indicators that must be present. It continues:

69 European Communities — Anti-Dumping Duties on Malleable Cast Iron Tube or Pipe Fittings from Brazil
(WT/DS219/R), para. 7.241.
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“Unlike the lists of factors that guide an authority's examination under, for 

example, Articles 3.2, 3.4 and 3.5, Article 3.3 does not provide even an 

indicative list of factors that might be relevant in the assessment called for 

under that provision, in particular, the assessment of 'conditions of 

competition'. [Footnote omitted] We note that Article 3.2 explicitly 

concentrates on volume and price trends, and that Article 3.3 is neither 

specific nor limited in this way. Thus, while price and volume 

considerations may well be relevant in this context, we find no explicit 

reference thereto in Article 3.3(b).70

182. Similarly the Panel in EU – Footwear (China) stated that, "Article 3.3 contains no

specific mandatory or indicative factors that should be considered in assessing 

whether cumulative analysis is appropriate in light of the 'conditions of 

competition'." 71

183. It therefore seem clear that the ADC would enjoy a certain amount of discretion

in determining if it’s appropriate to assessing whether a cumulative analysis is 

appropriate in the light of ‘conditions of competition’ and that it is not bound by 

any qualifiers or specific mandatory or indicative factors, provided that its 

analysis is suitable and reasonable in the circumstances. The ADC’s analysis of 

this in REP 418 and as elaborated upon in its s.269ZZJ submission, would 

appear to me to be comprehensive and reasonable. Nothing in Nervacero’s 

application for review or its submissions made to the ADC during Investigation 

418 persuades me that the ADC’s finding that it was appropriate to adopt a 

cumulative approach having regard to the conditions of competition, was not the 

correct and preferable decision, in the light of s.269TAE(2C)(e).

70 European Communities — Anti-Dumping Duties on Malleable Cast Iron Tube or Pipe Fittings from Brazil
(WT/DS219/R), para. 7.242.
71 European Union — Anti-Dumping Measures on Certain Footwear from China (WT/DS405/R), para. 
7.404.
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184. I now turn to consider whether there was any incompatibility with this finding and

the ADC’s decision to use a sectoral approach in its injury and causation analysis 

by separating coil and straight products, as contended by Nervacero.

185. In its s.269ZZJ submission the ADC explained that in its causation analysis in

relation to price effects, in order to compare the price of the imported goods with 

the sales price of the locally produced goods, it followed its usual practice of 

ensuring to the extent possible that the transactions that were compared were 

made under similar conditions i.e. same level of trade, similar diameter range, 

and similar product form. The ADC noted that this is consistent with the approach 

taken by the ADC in Investigation 264, and that it, “does not accept that this is an 

indication that the causation assessment was not performed in a cumulative 

manner and notes that to have done otherwise would mean that in comparing 

prices the Commission would have failed to compare ‘like’ with ‘like’”.72

186. In this regard I note OneSteel’s submission that the adoption of a sectoral based

approach is inherently incompatible with a cumulative approach and that the 

value, in appropriate circumstances, of a sectoral analysis of the economic 

performance of a domestic industry is well established and is routinely 

undertaken by administering authorities. OneSteel made reference to a passage 

quoted from the Appellate Body’s report in US - Hot Rolled Steel which stated 

that, “a sectoral analysis may be highly pertinent, from an economic perspective, 

in assessing the state of an industry as a whole”. More particularly, however, I 

consider that the ADC is correct in its submission that it would have failed in duty 

to effect a proper comparison of prices if it did not adopt a sectoral based 

approach. Sections 269TAE(1)(e) and (f) of the Act requires a comparison of 

prices paid for domestically produced goods (or like goods) and good of that kind 

exported to Australia. This enacts into Australian law those parts of Article 3.1 

and 3.2 that relate to price effects and the price undercutting analysis:

72 See Section 2.5 of the ADC’s s.269ZZJ submission.
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“3.1. A determination of injury for purposes of Article VI of GATT 1994 

shall be based on positive evidence and involve an objective examination 

of ………… the effect of the dumped imports on prices in the domestic 

market for like products….

3.2. ……….With regard to the effect of the dumped imports on prices, the

investigating authorities shall consider whether there has been a significant 

price undercutting by the dumped imports as compared with the price of a 

like product of the importing Member……….” [emphasis added]

187. In a recent WTO case, Korea – Pneumatic Valves, the Panel found that the

investigating authority acted inconsistently with Articles 3.1 and 3.5 of the Anti- 

Dumping Agreement by failing to ensure price comparability in the comparison of 

individual transaction prices of certain models of dumped imports with the 

average prices of corresponding models of the domestic like product. The Panel 

explained the need to ensure price comparability:

"We recall that there is no specific guidance in the Anti-Dumping 

Agreement as to how an investigating authority is to consider the price 

effects of dumped imports. However, whatever methodology or approach 

it uses, it must respect the overarching principle of Article 3.1 that the 

determination of injury must involve an 'objective examination' based on 

'positive evidence'. This means, inter alia, that when an investigating 

authority compares the prices of the dumped imports and those of the 

domestic like product, it must ensure that the prices being compared are, 

in fact, properly comparable. 'As soon as price comparisons are made, 

price comparability necessarily arises as an issue.' Therefore, an 

investigating authority must ensure price comparability whenever price

comparisons are made……….”73 [Emphasis added]

73 Korea — Anti-Dumping Duties on Pneumatic Valves from Japan (WT/DS504/R), para. 7.266.
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188. Recalling from the discussion on cumulation above that the ADC enjoys a certain

amount of discretion in determining if a cumulative analysis is appropriate in the 

light of ‘conditions of competition’ and that it is not bound by any specific 

mandatory or indicative factors (Article 3.4 of the ADA and s.269TAE(2C) of the 

Act), this is however not the case with the price effects and price undercutting 

analysis (Article 3.1, 3.2 and 3.5 of the ADA) in which the overarching principle of 

Article 3.1 and s.269TAE (2AA) 74 of the Act must be respected, that the 

determination of injury must involve an 'objective examination' based on 'positive 

evidence', which means when an investigating authority compares the prices of 

the dumped imports and those of the domestic like product, it must ensure that 

the prices being compared are, in fact, properly comparable. This is exactly what 

the ADC was doing with the sectoral analysis and nothing in this analysis is 

contradictory to or detracts from the ADC’s finding in relation to cumulation, 

which required a different standard and allowed greater discretion in approach.

189. I cannot find any error in the approach of the ADC with regard to cumulation and

the sectoral based analysis and I am not persuaded by Nervacero’s arguments in 

this regard. This sub-ground of review, therefore, fails.

(d) Deficiencies in non-attribution analysis

190. Nervacero contends that there was a failure to ensure non-attribution of injury

caused by factors unrelated to dumping of the goods under investigation and that 

REP 418 failed to discharge the obligations under s.269TAE(2A).75

74 S.269TAE (2AA) which enacts relevant parts of Article 3.1 of the ADA into Australian legislation
provides:

“A determination for the purposes of subsection(1) or (2) must be based on facts and not merely 
on allegations, conjecture or remote possibilities.”

75 Section 269TAE(2A) provides:
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191. Nervacero cites the following examples:

(1) Injury associated with related party sales

192. Nervacero contends that even if OneSteel’s sales to related parties at a loss can

be considered to be a form of “injury”, such injury could not have been caused by 

dumping, and any injurious effect of such injury must not be attributed to the 

dumped exports under investigation. Nervacero submits that OneSteel had full 

control of its prices to those related parties, and the fact that OneSteel may have 

somehow decided to fix its related party transfer pricing by benchmarking against 

the prices of the rebar under investigation is OneSteel’s own choice. Those 

prices are not determined through competition, and cannot establish a causative 

connection between the dumped imports under investigation and OneSteel’s 

alleged injury.

193. Nervacero contends that the correct view is that, in so far as the sales to related

parties are concerned, that part of the Australian industry has not been injured, 

and in any case cannot have been injured by the alleged dumped imports of 

rebar under investigation, and that injury must not be attributed to the alleged 

dumping under investigation.

194. This issue has already been addressed under Nervacero’s Ground 1(b) above

under the heading “Assumed injury for a significant portion of the Australian

“In making a determination in relation to the exportation of goods to Australia for the purposes 
referred to in subsection (1) or (2), the Minister must consider whether any injury to an industry, or 
hindrance to the establishment of an industry, is being caused or threatened by a factor other than 
the exportation of those goods such as:

(a) the volume and prices of imported like goods that are not dumped; or
(b) the volume and prices of importations of like goods that are not subsidised; or 
(c) contractions in demand or changes in patterns of consumption; or
(d) restrictive trade practices of, and competition between, foreign and Australian producers of 
like goods; or
(e) developments in technology; or
(f) the export performance and productivity of the Australian industry;
and any such injury or hindrance must not be attributed to the exportation of those goods.”
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industry.” I consider that the ADC’s assessment that OneSteel’s sales to related 

parties are suitable for the material injury assessment, to be reasonable. I do not 

consider there is further basis for Nervacero to claim that the ADC failed to 

discharge the obligations under s.269TAE(2A) in this regard.

(2) Effect of “other imports”

195. Nervacero submits that the analysis in REP 418 in regard to “other imports” is

also inadequate, with the imports under investigation representing about 67% of 

total import volume, including imports from two Indonesian exporters found not to 

be dumping, at about 10% of total import volume. Accordingly, Nervacero 

submits that imports which were either not dumped or not subject to the 

investigation accounted for over 40% of all imports. Further it contends that a

not-insignificant part of the imports under investigation were imported by

OneSteel itself. Nervacero submits that in SEF 418, the ADC in explaining its 

price based injury and causation analysis, stated that offers from countries not 

subject to this investigation, and those that related to undumped goods from 

countries subject to this investigation were excluded as they cannot be 

considered to be causative in relation to injury due to the dumped goods.

196. Nervacero states that in its SEF injury submission, it was submitted that

excluding “undumped goods from countries subject to this investigation”, being a 

factor not related to dumping under investigation, was contrary to the 

requirement under s.269TAE(2A), which specifically requires the Minister to 

identify the injurious effect of such factors and to then make sure that injury from 

that source is not attributed to the dumped goods under investigation.

197. In REP 418, the ADC disagreed with Nervacero’s comments noting that the price

undercutting analysis considered the effect of the prices of imports from sources 

not subject to this investigation and from exporters found to be negligibly 

dumping on OneSteel’s prices. The ADC therefore did not agree with the claims 

that it failed to consider the causative effect of goods not subject to this 

investigation on OneSteel’s prices. Nervacero states that despite this statement,

ADRP Report No. 80 – Steel Reinforcing Bar Exported to Australia from Greece, the Republic of Indonesia, Spain, Taiwan and the
Kingdom of Thailand

81



nothing changed in terms of the outcomes reached by the ADC in REP 418, and 

in Section 9.5.1 of REP 418, where the ADC assessed OneSteel’s claim that its 

prices were affected by the dumped imports, it stated that, “for the purposes of 

this assessment offers from countries not subject to this investigation, and those 

that related to exporters subject to this investigation who were found to be 

negligibly dumping (i.e. Ispat and Putra Baja Deli) were excluded.”

198. Nervacero further submits that there is no sign in REP 418 of any attempt to

assess the injurious effect of any imports other than the goods under 

investigation that were found to have been dumped. It states that the revised 

price undercutting analysis shows, for rebar coil, that an exporter not subject to 

the investigation, which Nervacero understands to be

undercut OneSteel’s price in 11 out of 12 months during the POI,

as compared to 10 months for Nervacero and 3 months for exports from Greece. 

Nervacero submits that there was no direct comparison between the prices of

with Greece and Spain, apart from noting that  was the lowest

price for 6 months of the POI. According to Nervacero, the Report is otherwise 

silent as to the impact of those other imports on the Australian industry.

199. Nervacero submits that at Section 9.8 of REP 418, which is dedicated to “Injury

caused by factors other than dumping”, specifically, section 9.8.2 “Imports from 

other countries not subject to the investigation”, the ADC attempted to address 

interested parties’ concerns in this regard, but is in fact not a proper attempt to 

identify injury caused by “other factors” and to try to avoid attributing injury 

caused by such factors to the goods under investigation. It submits that at least 

43% of the import market was supplied by exporters either not under 

investigation or found not to be dumping. According to Nervacero, exporters such 

as Daehan Steel and the Indonesian exporters found not to be dumping 

accounted for very substantial import volumes and were found to have 

contributed to undercutting OneSteel’s prices at least equally, if not more 

frequently and more deeply than the alleged dumped imports under investigation. 

It contends that such imports would also have been “exerting downwards 

pressure” on OneSteel’s prices, and that REP 418 simply repeats the ADC’s
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“apparently predetermined view that material injury was caused by dumped 

goods subject to the investigation, rather than properly and considerately taking 

account of the effect of such “other factors” so as to ensure non-attribution”.

200. In OneSteel’s s.269ZZJ submission, it refers to Nervacero’s claims that the

ADC's analysis of the effect of imports from countries other than the subject 

countries (other imports) was 'inadequate'. It states that the main basis for the 

claim appears to be that such imports would have exerted downwards pressure 

on OneSteel's prices and the ADC did not have regard to, or had insufficient 

regard to, that fact. OneSteel points out, however, that the ADC clearly did take 

account of relevant pricing of exports from other countries and still concluded 

that, on reasonable grounds, pricing of dumped exports from the subject 

countries caused material injury to the Australian industry. In this regard 

OneSteel referred to examples in REP 418 where (i) the ADC considers the 

presence of low priced import offers from an exporter not subject to this 

investigation76 and (ii) where the ADC compared the significantly higher volumes 

of dumped rebar to Australia during the investigation period as compared to the 

export volumes from the exporter not subject to the investigation.77

201. OneSteel submits that the Commissioner at no stage contends that exports from

the subject countries are the sole cause of injury, contending that despite other 

imports impacting on OneSteel's economic performance, exports from the 

subject countries have caused injury and that injury is material in degree. 

OneSteel contends that the conclusion takes account of the facts that other 

imports are a relatively small proportion of total imports compared to imports from 

the subject countries and the volume of Imports from countries already subject to 

a dumping duty notice had reduced dramatically from 22 per cent to 6 per cent 

over the injury investigation period.

76 REP 418, page 78.
77 REP 418, page 83.
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202. The ADC in its s.269ZZJ submissions submits that it is not correct that the ADC

has excluded the ‘undumped goods subject to this investigation’ from its price 

based injury and causation analysis. The ADC states that as indicated in REP 

418, the price effects analysis that was conducted by the ADC was twofold - the 

analysis described at section 9.5.1 of REP 418 sought to determine if OneSteel’s 

claims that its prices were based on and influenced by import offers from the 

subject countries found to be dumping were supported by the evidence provided 

by OneSteel. The ADC submits that its price undercutting analysis described at 

section 9.5.2 of REP 418 tested whether there was a causal relationship between 

OneSteel’s prices and the subject countries found to be dumping, including the 

goods from sources that were found to be negligibly dumping.

203. The ADC further submits that the price undercutting analysis covered

approximately  per cent of all imports during the investigation period, including

imports from the exporters subject to this investigation who were found to be

negligibly dumping  The

ADC states that

204.  Further, the ADC submits that its consideration of the effect of imports from

countries not subject to investigation and negligibly dumped goods is at 

paragraphs 9.8.2 and 9.8.3 of REP 418. I reviewed those Sections of REP 418 

and noted the ADC’s analysis of imports from other countries not subject to the 

investigation. It addressed in detail the submissions of those parties (including 

Nervacero) that considered that injury was sustained to OneSteel from an 

exporter not subject to investigation and who challenged the ADC’s non- 

attribution analysis is this regard. I also noted OneSteel’s reference to the ADC’s 

consideration of the presence of low priced import offers from an exporter not 

subject to this investigation and where the ADC compared the volumes of 

dumped rebar to Australia during the investigation period with the export volumes 

from the exporter not subject to the investigation.

ADRP Report No. 80 – Steel Reinforcing Bar Exported to Australia from Greece, the Republic of Indonesia, Spain, Taiwan and the
Kingdom of Thailand

84



205. The ADC in its consideration in Section 9.8.2.2 referred, appropriately, to the

Material Injury Direction which provides that dumping need not be the sole cause 

of injury to the Australian industry. The ADC acknowledged that it must however 

not be insignificant or immaterial and that in accordance with s.269TAE(2A)(a), 

the Commissioner must examine other factors to ensure that injury from other 

factors is not attributed to the imports from the subject countries found to be 

dumping.

206. The ADC addressed those negligibly dumped goods exported from Indonesia by

Ispat and Putra Baja Deli in Section 9.8.3 of REP 418. It found that during the 

POI the volume of imports from these two exporters amounted to less than 10 

per cent of the overall volume of rebar imports (from all sources including 

countries subject to measures and other countries). The Commissioner 

considered that while goods from Ispat and Putra Baja Deli were in the market 

and they undercut OneSteel’s prices, the cumulative imports from the subject 

countries found to be dumping above negligible levels had a significant effect on 

the prices, market share and profits and profitability of the Australian industry.78

207. It seems clear from the above that the ADC applied its mind to injury caused by

factors other than dumping, particularly in regard to imports from other countries 

not subject to investigation and negligibly dumped imports. I consider that the 

ADC conducted its analysis mindful of its obligations under s.269TAE(2A) of the 

Act and taking into consideration parties’ submissions in this regard, including 

that of Nervacero. It is also clear that Nervacero considered the ADC’s analysis 

in this regard to be “inadequate”.

208. It is instructive at this point to have regard to WTO jurisprudence. The methods

and approaches of authorities in conducting a non-attribution analysis was 

considered in US-Hot-Rolled Steel where the Appellate Body stated:

78 See Section 9.8.3 of REP 418, page 84.
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“We emphasize that the particular methods and approaches by which 

WTO Members choose to carry out the process of separating and 

distinguishing the injurious effects of dumped imports from the injurious 

effects of the other known causal factors are not prescribed by the Anti- 

Dumping Agreement. What the Agreement requires is simply that the 

obligations in Article 3.5 be respected when a determination of injury is 

made.”79

209. It is undisputed that the ADC must separate the injurious effects of other factors

from the injurious effects of the dumped imports so as to determine that the 

dumped imports are causing material injury. However, what method or approach 

the ADC chooses to use to undertake this task is a matter for it. Nervacero was 

extremely critical of the ADC’s approach and perhaps it was not perfect. 

However, I consider that the ADC has respected its obligations under

s.269TAE(2A) and Article 3.5 in regard to its consideration of the effects of other

imports on the material injury finding and I consider its approach and 

methodology to be reasonable in the circumstances. I am therefore not 

persuaded by Nervacero’s submissions that there is any reason why the analysis 

by the ADC or the approach taken was not appropriate or not in accordance with 

Australian or WTO law.

(3) OneSteel’s own operation conditions

210. Nervarcero contends that a number of other non-dumping related factors which

may have affected OneSteel’s performance were raised with the ADC, such as 

its high costs in the last two quarters of the investigation due to power blackout/s 

and extreme weather events. In this regard, REP 418 confirmed that the cost 

increase was due to events unique to OneSteel:

79 United States-Anti-Dumping Measures on Certain Hot-Rolled Steel Products from Japan
(WT/DS184/B/R) at paras 223-224.
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“The Commissioner considers OneSteel’s cost increases in the last two 

quarters of the investigation period are not injurious factors that have 

caused injury to Australian industry producing like goods. Rather the 

Commissioner considers that due to the presence in the Australian market 

of goods from the subject countries found to be dumping, OneSteel was 

unable to raise its prices to cover its increases in costs and it experienced 

injury in the form of reduced profits and profitability.”

211. Nervacero contends that as factors that solely affected OneSteel’s ability to

compete which did not affect the exporters subject to the investigation, these 

events must have contributed to price- based or profitability-related injury. It 

considered this to be especially relevant as the ADC’s price analysis was heavily 

influenced by its price undercutting observations in the second half of the POI, 

particularly for rebar coils. It submits that OneSteel’s prices were undercut in the 

second half of the POI because it tried to reverse the steady and downward price 

trend and hike the prices. Further, it contends that the trigger of such price 

increase, and unprofitability should be attributed to the sudden cost increase at 

least to some degree, however it claims that the ADC refused to recognise any 

such “other factors’” effect on the Australian industry.

212. In its s.269ZZJ submission the ADC stated that its consideration of non-dumping

factors that may have affected OneSteel’s performance is at section 9.8 of REP 

418. The ADC notes that over the investigation period (and over the injury 

analysis period), OneSteel’s unit cost to make and sell (CTMS) showed a 

downward trend. In relation to Nervacero’s submission that ‘OneSteel’s prices 

were undercut in the second half of the investigation period because it tried to 

reverse the steady and downward price trend and hike prices’, the ADC notes its 

finding that OneSteel’s rebar pricing was influenced by import offers from the 

countries and exporters subject to investigation.80 The ADC states that it found 

that due to the presence of the dumped prices from the countries subject to this

80 Reference was made to Section 9.5 of REP 418.
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investigation in the market, Australian industry was unable to increase its prices 

to the extent that it might have if competing with undumped prices.

213. Noting in particular the ADC’s statement that OneSteel’s CTMS in fact showed a

downtrend over the POI and the injury analysis period, and in light of the ADC’s 

clear finding that due to the presence of the dumped prices from the countries 

subject to this investigation in the market, Australian industry was unable to 

increase its prices to the extent that it might have if competing with undumped 

prices, I do not consider that there is sufficient basis for Nervacero’s claim there 

was a failure by the ADC to discharge its obligations under s.269TAE(2A), in 

respect of OneSteel’s own operation conditions.

(4) Supply restrictions imposed by OneSteel

214.  Nervacero submits that a number of parties advised the ADC that a key reason

for customers’ reliance on imported goods either wholly or to some degree, 

including the goods under investigation, was because of OneSteel’s own 

capacity and sales practices, which placed their independent business at risk, 

citing the following factors:

• Trade clauses in OneSteel’s supply agreements requiring customers to

buy at least 80 per cent of their total requirement from OneSteel, in order 

for OneSteel to agree to supply.

• OneSteel and its related downstream companies being in direct

competition with OneSteel’s unrelated rebar customers;

• supply difficulties, including refusals, due to OneSteel’s own sales policy

and “customer profile” preference;

• volume quotas imposed by OneSteel given its capacity constraints;

• the fact that OneSteel’s related companies compete directly with those

independent processors in the downstream markets, making it impossible 

to secure competitively priced supply from OneSteel;

• OneSteel’s lack of capacity as shown from its own importation of rebar.
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215. Nervacero submits that while these are genuine concerns, they were put to one

side by the ADC in REP 418. Nervacero contends that OneSteel’s restrictive 

trade practices, which are said to have forced independent customers to buy 

imports, would be a factor contributing to any volume- based injury. Further, it 

contends that the issues raised by interested parties indicate that certain 

customers did not have adequate and viable supply from OneSteel and were 

forced to source imported goods as alternative supply. According to Nervacero, 

any loss of volume, would therefore have come about due to OneSteel’s own 

sales practice and capacity restrictions. Similarly, a processor forced to either 

buy from its direct competitor – being OneSteel’s related entity – at uncompetitive 

prices or from an importer, would have no choice but to buy from imported 

sources, due to OneSteel’s marketing strategy. Nervacero submits that these are 

factors that would contribute to the “injury” claimed by OneSteel and in such 

circumstances, even if the imported product was at a dumped price and at a 

price which undercut OneSteel, such undercutting or loss of sales would be 

caused by OneSteel’s business practices itself.

216. Nervacero submits that REP 418’s view that the ADC simply “could not draw any

conclusion” regarding these factors, and its simply assertion that they would not 

affect its view that dumping was the cause of material injury to the Australian 

industry, falls short of the requirement under s.269TAE(2A).

217. In its s.269ZZJ submission, OneSteel refers to Nervacero’s submissions citing, “a

range of alleged impediments to purchasing rebar from OneSteel that have 

caused Australian customers to source some of their requirements from the 

subject countries.” It contends that every customer has an absolute right to 

purchase rebar from any vendor they choose but that freedom of choice is still 

subject to the requirement that the transaction does not involve dumped prices 

that cause or threaten material injury to the local industry. It submits that 

although consideration of 'other factors' is relevant to assessing whether they are 

of sufficient magnitude to reduce injury suffered by a local industry to an 

immaterial level, those factors cannot be used to excuse injurious dumping.
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218. OneSteel submits that certain elements of its supply arrangements for rebar are

referred to by Nervacero as 'restrictive trade practices', a term appearing in 

s269TAE(2A)(d) along with other factors that the Minister may take account of in 

considering the Issue of causation. It contends that no evidence is advanced as 

to how those practices allegedly contribute to the price suppression, reduced 

profits and profitability and reduced return on investment suffered by the local 

industry. Furthermore, OneSteel submits that its relevant obligations to its 

customers are governed by the Competition and Consumer Act 2010 (“CCA”) 

and none of the matters raised by the applicant constitute a breach of those 

obligations and it contends that its trade practices in relation to rebar have never 

been questioned by the Australian Competition and Consumer Commission 

(“ACCC”).

219. In its s.269ZZJ submission, the ADC stated that its consideration of the

submissions that it received in relation to supply restrictions is at paragraphs 

9.4.4 and 9.8.9 of REP 418. On reviewing the relevant sections and taking into 

consideration Nervacero’s submissions, I had some concerns about the ADC’s

“non-attribution” analysis with regard to the alleged supply restrictions. I noted

that there are two aspects to the claim relating to alleged supply restrictions 

being, firstly, OneSteel’s capacity restraints and secondly, OneSteel’s own 

restrictions on supply.

220. The obligations on the ADC in respect of the “non-attribution analysis” are

contained in s.269TAE(2A) of the Act and articulated in the Manual, which refers 

to the third and fourth sentences of Article 3.5 of the ADA. The WTO Appellate 

Body has made it clear that the ADC must separate the injurious effects of other 

factors from the injurious effects of the dumped imports so as to determine that 

the dumped imports are causing material injury.81

81 United States-Anti-Dumping Measures on Certain Hot-Rolled Steel Products from Japan
(WT/DS184/AB/R), paragraphs 223 – 224
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221. The method or approach the ADC chooses to use to undertake this task is a

matter for it, but the need to properly examine any other factors which may be 

causing injury to the domestic industry is clear and reflected in s.269TAE(2A) of 

the Act. This requires a satisfactory explanation of the nature and extent of the 

injurious effects of the other factors, as distinguished from the injurious effects of 

the dumped imports. I was concerned as to whether the ADC has met this 

standard, for the following reasons:

i. With regard to OneSteel’s capacity restraints

• the ADC concludes that “on the basis of verified data it is satisfied

that OneSteel had the capacity to at the very least maintain its 

market share during the investigation period”. The ADC does not 

however explain what the verified data related to nor expand on its 

analysis, in coming to this conclusion.

• The ADC stated that while there was evidence of “supply issues”

due to surge in international scrap prices,” there is no evidence of 

wide spread supply issues such as would have caused a reduction 

in the market share experienced by OneSteel”. My concern is 

whether this meets the requirements of Article 3.5 and s.269TAE

(2A). There was clear evidence of some supply issues and the 

ADC was obliged to enquire further and properly consider and 

analyse the issue before coming to a reasoned conclusion as to 

whether the dumped imports were causing material injury.

ii. With regard to OneSteel’s own practices allegedly restricting supply:

• the ADC in response to submissions on supply issues by Plascorp

Pty Ltd (Plascorp), SRCM Pty Ltd (SRCM); Lyndons; Sanwa and 

Nervacero, and OneSteel, appeared to accept OneSteel’s 

explanations without further enquiry or comprehensive analysis.

• While acknowledging that the submissions suggest that OneSteel

“adopts trade practices” that provide its downstream related party 

entities with a competitive advantage, the inability of the ADC to 

“draw any conclusion” that the injury experienced by OneSteel is 

due to its own practices and its unexplained assertion that these
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factors simply did not affect its view that dumping was the cause of 

material injury to the Australian industry, appears to fall short of the 

requirement under s.269TAE(2A) and the ADA, which requires a 

proper and comprehensive consideration of the effect of other 

factors.

222. I agree with the ADC in its submission that it considers that a relevant question is

whether OneSteel had lost sales during the investigation period to dumped 

goods from the countries subject to investigation, in relation to the customers that 

it might otherwise have supplied or expected to supply. However, the ADC did 

not properly consider or comprehensively analyse the data and documents, to 

which it had access, to answer this question, or attempt to quantify or estimate 

OneSteel’s “lost” sales from supply restrictions, or provide a satisfactory 

explanation of the nature and extent of the injurious effects of the supply 

restrictions.

223. For the reasons discussed above I therefore requested the ADC to reinvestigate

its reasoning and findings in respect of its non-attribution analysis of injury 

caused by factors unrelated to dumping of the goods under investigation in 

accordance with s.269TAE(2A), and specifically in respect of supply restrictions 

imposed by OneSteel (consisting of OneSteel’s capacity restraints and 

OneSteel’s own practices that restricted supply). Detailed reasons for the 

reinvestigation were contained in the Reinvestigation Request.82 I also noted that 

the reinvestigation of the ADC non-attribution analysis relates to supply issues 

only in respect of volume effects and not in respect of price injury.

Reinvestigation Report: OneSteel is not capacity constrained

82 See Section 2(b) of the Reinvestigation Request and Paragraph 5 of Schedule 1 to the Reinvestigation 
Request.
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224. The ADC in its Reinvestigation Report affirmed its finding that, having separated

any injurious effects from other factors identified in the reinvestigation request, 

the dumped imports caused material injury.

225. In the Reinvestigation Report the ADC found that OneSteel’s capacity for

production of rebar is not constrained and found that OneSteel experienced 

transient supply issues due to a number of sharp increases in international rebar 

prices in 2016 and 2017. The ADC stated that it had reviewed confidential 

capacity and capacity utilisation data obtained from OneSteel and verified by the 

ADC at its industry verification visit to OneSteel in July 2017. It found that 

OneSteel operated at significantly below its rebar production capacity during the 

investigation period. On that basis the ADC found on the evidence available that 

OneSteel’s capacity for supply of rebar is not constrained and accordingly there 

could have been no injury to OneSteel arising from capacity constraints.83

226. The ADC noted that OneSteel has at times put quotas on the amount of rebar

supplied to some customers84 and imported rebar that it might otherwise have 

produced itself. OneSteel has pointed to shortages of rebar in the international 

market and that this has led to other Australian purchasers of rebar switching 

from imports to seeking supply from OneSteel and its own customers seeking 

supply on an un-forecast basis. Figure 3 in the Reinvestigation Report shows 

international rebar prices for the period November 2015 to October 2017 and the 

ADC observed several sharp increases in price during the period shown. The 

ADC considered that OneSteel’s claims regarding un-forecast demand are 

consistent with the increases in international rebar prices and that customers 

were seeking to beat the price increases by bringing purchases forward.

83 The ADC’s analysis of OneSteel’s confidential capacity and capacity utilisation data is contained at 
Confidential Appendix 5 to the Reinvestigation Report.
84 The ADC referred to .
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227. The ADC found that given OneSteel’s latent excess capacity its responses are

best characterised as transient supply issues and that any injury arising from 

transient supply issues would be de minimis and should not materially affect the 

finding that the Australian industry suffered material injury. The ADC further 

observed that the reinvestigated analysis of volume effects (discussed above) 

includes rebar imported by OneSteel in the market share for the Australian 

industry; notwithstanding that, the analysis shows that the Australian industry 

suffered volume injury.

228. The ADC in addressing parties’ comments on the Preliminary Reinvestigation

Report on this issue refers to Nervacero’s comment that the ADC’s explanation 

of OneSteel’s capacity and capacity utilisation is perplexing, unclear and does 

not make sense. The ADC responded by stating that its primary finding 

concerning OneSteel’s capacity can be stated very simply, that OneSteel’s rebar 

production is not capacity constrained. It refers to evidence of OneSteel’s rebar 

capacity and rebar capacity utilisation having been verified by the ADC and is 

unequivocal in that it would not be open to ADC to make another finding in the 

face of that evidence. The ADC refers to Confidential Appendix 5 wherein it sets 

out and assesses that evidence.

229. The ADC refers to OneSteel’s observation that capacity factors do not appear in

the non-attribution factors in s.269TAE(2A) but rather appear in the relevant 

economic factors in s.269TAE(3). OneSteel states that the ADC may have regard 

to the relevant economic factors in determining whether injury has been caused 

to the Australian industry in terms of s.269TAE(1)(g). On that basis, OneSteel 

argues, capacity utilisation may be used to indicate the existence, not the cause 

of injury and so the fact that OneSteel supplies less than 100 per cent of the 

market does not constitute another non-attribution factor. The ADC in response 

observes that the non-attribution factors in s.269TAE(2A) are not exhaustive. 

Although not the case in the current circumstances, there may be circumstances 

where a capacity constraint is causing injury that cannot be attributed to
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dumping. Accordingly, the ADC would not accept OneSteel’s argument in this 

respect.

230. The ADC concludes that Nervacero and OneSteel did not provide any reason for

it to change its preliminary findings in the Preliminary Reinvestigation Report in 

regard to this issue. After reviewing the Reinvestigation Report in respect of 

OneSteel’s alleged capacity restraints, together with the data contained in 

Confidential Appendix 5 and the parties’ comments, I consider that the ADC’s 

reinvestigated analysis is comprehensive and without the flaws contained in REP 

418, as identified in the Reinvestigation Request. I consider that the ADC has 

properly examined OneSteel’s alleged capacity restraints and provided a 

satisfactory explanation of the nature and extent of the injurious effects of that 

factor, as distinguished from the injurious effects of the dumped imports. It found 

that it is not the cause of injury to the domestic industry. I consider that in its 

reinvestigated finding the ADC has met its obligations in respect of the “non- 

attribution analysis” contained in s.269TAE(2A), the Manual and the ADA and 

Nervacero’s sub-ground of review in this regard fails.

Reinvestigation Report: OneSteel’s Supply Arrangements

231. In its Reinvestigation Report, the ADC’s analysis in regard to this issue was

focused on its consideration of whether OneSteel’s supply arrangements were 

“restrictive trade practices” in terms of s.46 of the CCA. The ADC concluded that 

they were not, but rather they reflected “normal commercial practice across the 

Australian economy”. Further the ADC states that it “is not aware of any action 

brought against OneSteel under the CCA by the ACCC” and the “lack of any 

such action serves to inform the Commission’s assessment that OneSteel’s 

conduct is not a restrictive trade practice”. The ADC concluded that it would not 

accept the proposition that “a customer choosing dumped rebar over Australian 

produced rebar available on normal commercial terms should be characterised 

as non-attributable injury”.
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232. Nervacero in its comments on the Preliminary Investigation Report considers that

any claims made against OneSteel under the CCA are irrelevant to a 

consideration under subsection 269TAE(2A)(d), arguing that that a refusal to 

supply by OneSteel of “whatever magnitude and whatever intent” would restrict 

supply and reduce sales that would otherwise be made; and considerations of 

whether or not Australian produced rebar is available on normal commercial 

terms are misplaced when the issue is whether Australian produced rebar was 

unavailable to a customer. The ADC rejected Nervacero’s “expansive 

interpretation” of restrictive trade practices in s.269TAE(2A)(d) and stated that to 

accept Nervacero’s interpretation would, in effect, require Australian industry to 

supply directly to any person who demanded it regardless of whether or not it 

was commercial to do so; failing which the Australian industry would not be 

considered injured.

233. OneSteel in commenting on the Preliminary Reinvestigation Report observed

that there are a number of restrictive trade practices defined in the CCA and that 

none of the practices attributed to OneSteel by Nervacero falls within those 

definitions. OneSteel argued that in any event a commercial enterprise would not 

embrace restrictive trade practices and reduce competition with the objective of 

injuring itself.

234. I consider that the ADC was possibly misguided in its narrow focus of the term

“restrictive trade practices” in its reinvestigation. The ADC correctly points out 

that “restrictive trade practices” are investigated and prosecuted in Australia by a 

specialist body, the ACCC and it is not “within the Commission’s bailiwick to 

assess whether or not any refusal to supply by OneSteel constitutes a restrictive 

trade practice under the CCA”. It is indeed not the ADC’s responsibility to 

investigate a “restrictive trade practice” under the CCA or if there is a nexus 

between the refusal to supply and the corporation’s market power. That is not 

what is required by s.269TAE(2A) of the Act, nor what I requested be 

reinvestigated. This section provides that the Minister must consider whether any 

injury to an industry is being caused or threatened by “restrictive trade practices”
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of Australian producers of like goods. This provision enacts into our legislation 

the requirements of Article 3.5 of the ADA and the phrase ‘restrictive trade 

practices’ taken from Article 3.5 in the Australian context should be given its 

ordinary meaning and is not limited to any construction of those exact words in 

national competition law. In this context, the Minister (and therefore the ADC) is 

required to give consideration to those practices of OneSteel that actually 

restricted supply of the product (in terms of its common or ordinary meaning) and 

which might have caused injury to itself by doing so.

235. The relevant question to be answered which the ADC had itself identified in its

s.269ZZJ submission, and which I noted and agreed with in the Reinvestigation 

Request, is whether OneSteel had lost sales during the investigation period to 

dumped goods from the countries subject to investigation, in relation to the 

customers that it might otherwise have supplied or expected to supply. Bearing in 

mind that Nervacero’s contention relates to “volume injury” only, for the non- 

attribution analysis the ADC should have analysed the data and documents, to 

which it had access, and attempted to quantify or estimate OneSteel’s “lost” 

sales from its own supply restrictions, and then provide a satisfactory explanation 

of the nature and extent of the injurious effects of those supply restrictions. Any 

such injury should not be attributed to dumping and the injury finding in respect of 

“volume effects” (only) should be reassessed on this basis.

236. I requested a conference with the ADC to obtain further information related to

OneSteel’s “lost sales” as a result of OneSteel’s own practices. During the 

Seventh Conference I requested the ADC to identify and quantify all volumes of 

dumped imports during the POI imported by parties that complained about supply 

restrictions by OneSteel for contractual / policy reasons or unavailability of 

capacity. The ADC stated that when the data was examined, it was found that 

the supply issues occurred during a three month period in mid-2016 (being May, 

June and July 2016), and only in relation to one customer, being

which had provided evidence that they were getting

less than ordered or that there were some issues with delivery. The ADC advised
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that  imports during this period were only in respect of

tonnes, amounting to  %, of the volume of dumped imports during the POI.85

237. I enquired about the other parties that complained about supply issues and the

ADC stated that it had examined them one-by-one and found that quantification 

of volume injury was not affected, for various reasons including the following:

• The alleged events had not occurred during the POI;

• The source was anecdotal evidence concerning other players in the

market that was unsubstantiated;

• The choice not to purchase from OneSteel was made for commercial

considerations relating to competition with OneSteel’s related downstream 

parties;

• While OneSteel’s prices might have been higher than the dumped imports

purchased in some cases, they were not uncompetitive, and undumped 

supply was available;

• In some cases the higher price related to smaller volume requirements;

• Claims of uncompetitive prices were in relation to retail prices offered by

OneSteel’s related party entity when compared to dumped prices;

• The offer of an option to purchase from OneSteel on OneSteel’s usual

terms for wholesale supply was declined;

• It is not considered unreasonable for a wholesale supplier to impose a

volume requirement or to charge a premium that represents the value of 

assured domestic supply.86

238. During the Seventh Conference I requested the ADC to provide relevant

information in tabular form to identify alleged supply restrictions and quantify any 

affected volumes of imports, together with reasons why the ADC considered that 

restrictions on supply affected the volume of dumped imports, or not. I also 

requested that the ADC provide an analysis of the effect on the injury finding (in

85 See Seventh Conference Summary.
86 See Seventh Conference Summary.
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respect of volume effects only). The ADC subsequently provided detailed 

information in tabular form setting out the following: the particular party; the 

source of the relevant submission; details of the relevant submissions and the 

ADC’s consideration as to whether quantification of volume injury was affected.

The ADC found that only  experienced supply issues during the

POI (during the period May to July 2016). The volume of rebar imported by

during this time was only  tonnes representing % of total

imports that were dumped above de minimus during the investigation period (i.e. 

excluding Ispat and Putra Baja Deli). The ADC accepted that injury due to 

dumping may not be attributed to this volume of imports and revisited the injury 

analysis including this volume in “Other imports”. The supporting analysis of the 

ADC was contained in the excel spreadsheets accompanying the table referred 

to above and the ADC concluded that due to the small volume this has a 

negligible effect on the injury analysis.87

239. I consider that the further information provided by the ADC subsequent to the

Seventh Conference amounts to a proper consideration and analysis of the data 

and documents, to quantify OneSteel’s “lost” sales from supply restrictions. I 

consider that additional information now provides a satisfactory explanation of 

the nature and extent of the injurious effects of the supply restrictions and that 

the ADC’s analysis meets the requirements of Article 3.5 and s.269TAE(2A) 

which imposes a positive obligation on the authority to separate the injurious 

effects of other factors from the injurious effects of the dumped imports so as to 

positively determine that the dumped imports are causing material injury.

240. Nervacero’s sub-ground of review relating to supply restrictions imposed by

OneSteel, in respect of the ADC’s non-attribution analysis fails.

87 See detailed information in tabular form that was provided to the Review Panel on 21 February 2019, 
together with the accompanying excel spreadsheets containing the supporting analysis. Reference was 
made to Worksheets “Additional analysis for ADRP” and “Further analysis for ADRP” in Excel file “REP 
418 - Confidential Appendix 4 - Market share analysis - Reinvestigation and February 2019 
conference.xlsx”.
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(5) Non-price factors

241. Nervacero refers to the ADC’s finding that OneSteel can be injured at any price

level, rather than by low prices on the market. It submits that in forming this view 
the ADC has deemed that OneSteel can be injured by imported rebar at the 
highest price in the market, so long as it is dumped, and more so, OneSteel is 
deemed to be materially injured by dumped imports, without any regard to the co- 
existence of equally if not even lower priced imports not under the investigation. 
Nervacero provides examples from REP 418 where the ADC referred to import 
offers that were not the absolute lowest offer in the market during the 
investigation period that had a downward impact on OneSteel’s prices during the 

investigation88 and where it stated that dumped imports caused injury to 
OneSteel despite the presence of lower priced imports from countries not subject 

to investigation and negligibly dumped imports in the market.89

242. Nervacero submits that such findings throw into doubt the ADC’s view that

dumped imports were the cause of material injury due to the price sensitiveness 

of the rebar market and the lack of any product differentiation. Nervacero submits 

further that the view that material injury is caused by dumped prices because 

price is the most significant consideration does not sit well with the view that a 

higher price could cause more injury than a lower price. According to Nervacero, 

if OneSteel’s price is driven by the source of imports whose price it tries to 

match, rather than on the market price itself, then it suggests that OneSteel’s 

pricing decision is not purely driven by price after all. Instead, it may have been 

driven by a business strategy to match imports from sources not subject to 

dumping duty, or which it believes to be “dumped”, in order to request dumping 

duty to be imposed. Neracero submits that the outcome and effect of such a 

strategy, and considerations not entirely based on price and profit maximization,

88 See Section 9.5.1.4. of REP 418. Page 74.
89 See Section 11.5 of REP 418. Page 96.
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can only be attributed to OneSteel itself, rather than to the goods under 

investigation.

243. The ADC in its s.269ZZJ submission referred to its discussion and analysis in

Section 9.5 of REP 418 in which it deals in detail with price effects and the price 

undercutting analysis, including lower priced imports not subject to the 

investigation. This issue has already been addressed under Ground 2(b) above 

in which Nervacero challenges the price undercutting analysis, including in 

respect of low priced imports not subject to this investigation. I consider that the 

ADC appropriately addressed this issue and there is no basis for it to be 

challenged as part of the non-attribution analysis. This sub-ground of review, 

therefore, fails.

Ground Three: The method used to calculate the non-injurious price was incorrect

244. Nervacero contends that the method used to calculate the non-injurious price

was incorrect. It submits that the issues and flaws concerning the ADC’s 

determination of non-injurious price have been discussed in respect of Ground 2

(a) above, in a related, but separate, context, and referred the Review Panel to 

the comments under that section regarding this ground.

245. In summary, Nervacero submitted that the ADC erred in finding that the

Australian industry as a whole can be injured at any price as long as the price is 

a dumped price, and the consequential finding that the non-injurious price for the 

Australian industry is the individual un-dumped price for each exporter subject to 

this investigation. Nervacero contends that such finding deprives the requirement 

to work out a non-injurious price for the Australian industry as a whole under the 

Act of any meaning, and is unsustainable given that the Australian industry 

competes in the Australian market for rebar with goods at dumped prices as well 

as goods at un-dumped prices, and with goods under investigation and goods 

not under investigation. Further, Nervacero submits that the purpose of

ADRP Report No. 80 – Steel Reinforcing Bar Exported to Australia from Greece, the Republic of Indonesia, Spain, Taiwan and the
Kingdom of Thailand

101



determining injury causation, and non-injurious price, is not to make sure 

“dumping” is “corrected”.

246. Nervacero submits that the ADC’s determination missed the mark, and that it

shows an unfortunate misunderstanding of the exercise that it is required to 

undertake. It contends that the flaws are highlighted by the ADC’s adoption of a 

cumulative approach to injury analysis which it contends is entirely predicated on 

the premise that rebar coil and rebar straights are substitutable goods, such that 

the end user makes a decision to buy one or the other product based on price 

alone.90 It contends further that having deemed rebar coil and rebar straights to 

be substitutable, the ADC has concluded that the lowest priced exports did not 

cause the injury, stating that all price offers – at any price point – are causing 

injury to the Australian industry.

247. Nervacero submits that with regard to this ground, the correct or preferable

decision should be that the non-injurious price for the Australian industry is to be 

determined by reference to the non-injurious price for the Australian industry, 

rather than price points which “correct” dumping/dumping margins.

248. Nervacero contends that the proposed decision would mean that the ADC’s

determination under s.269TACA of the Act and its recommendation that the non- 

injurious price to be set at each exporter’s normal value for the purpose of 

s.269TG of the Act, was incorrect, and that a substantially different 

recommendation to the Minister concerning non-injurious price should have been 

made. According to Nervacero that recommendation would have been to work 

out the single price level at which the Australian industry would not be injured, 

and to apply a NIP to each exporter based on that level rather than one based on 

their respective normal values.

249. For the reasons already outlined above, in respect of Nervacero’s claims under

Ground 2(a) above, I consider that the general methodology and approach taken

90 Nervacero refers to Section 4.3.3. of REP 418, page 23, in this regard.
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by the ADC on the issue of the NIP to be a reasonable one. As stated above, it 

appeared to me that the ADC had considered that a USP could not be 

established using any of the usual methods, and therefore considered other 

methods available to establish a NIP and in this case established the NIP as 

being equal to the normal value of the goods. In Chapter 11 of REP 418 the ADC 

provided a detailed analysis of all parties’ submissions and its considered 

conclusions for its chosen methodology, which I found to be reasonable and not 

contrary to the legislation or established practice in relation to the NIP.

250. There was, however, one aspect of the NIP calculation that concerned me, an

apparent contradiction identified by Nervacero in its submissions on Ground 2(a) 

of its application for review, relating to the following statement of the ADC in its 

consideration of the NIP in Chapter 11 of REP 418:

“While OneSteel cannot be injured by its own imports, OneSteel does not 

set its price to individual customers according to the lowest price offer in 

the market. It can therefore be injured by all the dumped price offers in the 

market including Nervacero’s price.”91 (emphasis added)

251. This statement appears to be contradictory and seemed to indicate a flawed

approach in the ADC’s consideration of NIP by, on the one hand recognising that 

OneSteel cannot be injured by its own imports, while on the other hand stating 

that because it sets its price to individual customers according to the lowest price 

offer in the market, it can be injured by dumped price offers including Nervacero’s 

price (from which it imported). This seemed to indicate that in calculating the NIP 

for Nervacero, the ADC incorrectly took into consideration OneSteel’s own 

imports from Nervacero.92

91 See Section 11.5 of REP 418, page 96 and 97.
92 During the Second Conference the ADC confirmed that the both Nervacero’s sales to OneSteel and to 
its other Australian customers were used to calculate the NIP.  See Second Conference Summary.
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252. I therefore requested that the calculation of the NIP be reinvestigated, with the

exclusion of the data relating to OneSteel’s own imports from Nervacero’s, in line 

with the ADC’s own submission that One Steel cannot be injured by its own 

imports.

253. The ADC reinvestigated the calculation of the NIP excluding data relating to

OneSteel’s own imports from Nervacero.

254. In the reinvestigation of this issue the ADC made changes to the original

calculations in REP 418,93 and used the non-OneSteel exports to recalculate 

Nervacero’s weighted average normal value and hence a NIP for Nervacero that 

excludes Nervacero’s sales to OneSteel (“non-OneSteel NIP”). This resulted in a

non-OneSteel NIP of  percent, being  than the original dumping

margin of 7.5 per cent.94 During the Eighth Conference the ADC explained that

the reason why the weighted average normal value is  the NIP calculation

when OneSteel exports are excluded, is purely a result of the mathematical 

calculation. It explained that since OneSteel imported

, by taking out the volume of

products, it meant that on a weighted average price .95

255. The ADC in the Reinvestigation Report addresses Nervacero’s submission

relating to the ADC’s preliminary reinvestigation report in respect of the NIP 

calculation. Nervacero submitted that the NIP calculation requires “more than a 

simple mathematical exclusion” of export volumes sold by Nervacero to 

OneSteel. Rather, Nervacero argued that the purpose of the “exclusion” is to 

account for the non-injurious exports of Nervacero in the calculation of the NIP. 

According to the ADC, Nervacero proposed implementing its preferred

93 See Reinvestigation Report Appendix 2 – Nervacero_Export_Price of REP 418.
94 See Section 4.4.3 of the Reinvestigation Report, pages 32 – 33 and Confidential Appendix 6 to the 
Reinvestigation Report.
95 See Eighth Conference Summary.
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“exclusion” by calculating a combined weighted average by volume of: normal 

values for Nervacero’s export sales excluding sales to OneSteel; and export 

prices of Nervacero’s sales to OneSteel. It also reiterated its submissions made 

in its application of review. The ADC considered that what Nervacero describes 

is “no exclusion at all” but rather it included export volumes sold by Nervacero to 

OneSteel. The ADC pointed out that the Reinvestigation Request expressly 

required the ADC to exclude OneSteel’s own imports from Nervacero and that it 

must conduct a reinvestigation in accordance with the requirements of the 

Review Panel pursuant to s.269ZZL(2) and accordingly it was not at liberty to 

adopt Nervacero’s preferred NIP calculation that includes OneSteel’s own 

imports from Nervacero. The ADC in any event considered that Nervacero’s 

preferred NIP calculation is wrong in principle, and the ADC would not include 

export prices in a calculation of normal value, as Nervacero urged. The ADC 

considered, if anything, that Nervacero’s export prices to OneSteel should rather 

be excluded from Nervacero’s export price for the purposes of calculating its 

dumping margin. The ADC observed that this would reduce Nervacero’s export 

price, which in turn would increase Nervacero’s dumping margin.96

256. The ADC also addressed OneSteel’s comments of the NIP calculation in respect

of the Preliminary Reinvestigation Report. OneSteel had observed that the 

change to Nervacero’s NIP is primarily determined by excluding the weighting of 

an important category of the goods, namely 20 mm rebar in coils. OneSteel 

submitted that it sets price to an individual customer according to the lowest price 

offered to that customer and considers that the only method to set the NIP 

proposed by the Review Panel would be to set the NIP for 20 mm rebar coils, 

separate to other models of rebar. OneSteel noted, however, that the Federal

96 See Section 4.4.4.1 of the Reinvestigation Report, pages 37 – 38 and Confidential Appendix 6 to the 
Reinvestigation Report, at worksheet “Export price” [Note in the Reinvestigation Report the ADC erroneous 
referred to ”Appendix 3” in Footnote 111, confirmed in the Eighth Conference]
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Court has precluded that possibility.97 OneSteel notes that Nervacero could in 

any event export 20 mm rebar coils to Australian customers other than OneSteel 

but the change to the NIP implicitly assumes that this would not occur. On that 

basis OneSteel considers that the change to the NIP potentially has a result at 

odds with s.269TACA of the Act.98

257. The ADC responded that OneSteel raised a number of issues with regard to

calculating the NIP in this case (and more generally) but the ADC considered that 

it is not clear how these issues might be addressed in practice. In any event the 

ADC considered that it is subject to the requirements set out by the Review 

Panel in the Reinvestigation Request and would not be at liberty to calculate a 

NIP to address issues raised by OneSteel. The ADC observed that the change in 

calculation had not made a significant change to Nervacero’s NIP.99

258. The ADC in assessing the matters raised in the submissions stated that

Nervacero and OneSteel did not provide any reason for it to change its 

preliminary findings in the Preliminary Reinvestigation Report with regard to the 

NIP.

259. During the Eighth Conference, the ADC stated that OneSteel’s concerns seemed

to arise from the mechanics of addressing their injury arising from the fact that 

they may make an offer to an individual customer, not on the lowest offer on the 

market but on the lowest offer that is made to that individual customer, pointing 

out that it is difficult to address this issue in any NIP calculation, applying 

generally. The ADC stated that OneSteel was concerned about the fact that NIP 

was being calculated on present weightings of product, which could change in 

the future. I requested clarity as to whether the complexity of the calculation

97 In its submission to the ADC OneSteel made a reference to the Federal Court decision in Panasia 
Aluminium (China) Limited v Attorney-General of the Commonwealth [2013] FCA 870, which found that the 
setting of separate measures on models is not allowable. See Document #071 of EPR 418, page 7.
98 See Section 4.4.4.2 of the Reinvestigation Report, pages 39 – 40.
99 See Section 4.4.4.2 of the Reinvestigation Report, page 40.
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related to the fact that there are different models or product types with different 

pricing. The ADC agreed and stated that that this could be a general problem 

with the NIP calculation in investigations where there was a mix of different 

products, not just this specific investigation, since the USP is based on Australian 

industry selling prices and their product mix could change in the future. It was 

confirmed that the ADC does not calculate a separate USP for different models. 

It was pointed out that in this instance the difference in price between the 

different product types is not that significant but OneSteel seemed to be 

concerned about the future proportion of the product imported.100

260. Bearing in mind that the recalculation of the reinvestigated NIP is based on the

calculations in respect of Nervacero in REP 418, during the Eighth Conference I 

requested a recalculation of the NIP (with accompanying spreadsheets) in 

respect of the ADC’s revised calculations of Nervacero’s dumping margin, 

submitted by the ADC to the Review Panel on 24 January 2019, following the 

Fourth Conference. The ADC advised that based on the adjusted dumping 

margin calculations of 24 January 2019, the recalculated NIP (excluding 

OneSteel’s imports) was calculated to be slightly higher than the normal value. 

As this was a different result from a NIP based on the dumping calculations from 

REP 418, I requested clarification from the ADC during the Eighth Conference. 

The ADC pointed out that it was again the result of the mathematical calculation 

relating to the change in the domestic market transactions included in the 

calculation and the comparisons with export transactions, affected by the 

weightings when OneSteel’s imports were excluded.101

261. The fact that the NIP calculation based on the adjusted dumping margin

calculation produced such a different result (a NIP higher than the normal value), 

together with the comments of both OneSteel and Nervacero, caused me some 

concern about the proposed new methodology for recalculating the NIP where

100 See Eighth Conference Summary.
101 See Eighth Conference Summary.
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OneSteel’s imports were excluded. It seemed to me that the result of such a 

calculation was quite random and depended on the volume of exports of the 

various product models during the relevant period. Complicated by the fact that 

there are various product models of rebar, differently priced, the methodology 

does not seem to address the identified objective of ensuring that OneSteel is not 

injured by its own imports. Instead, as identified by OneSteel and confirmed by 

the ADC during its reinvestigation, the methodology appears to raise a number of 

practical difficulties with calculating and applying the NIP.

262. I noted that the principle that OneSteel cannot be injured by its own imports has

been addressed in other parts of injury analysis (for example, in the 

reinvestigated analysis of volume effects). Therefore, in light of my earlier finding 

that I consider that the general methodology and approach taken by the ADC on 

the issue of the NIP to be a reasonable one in the circumstances of this case, 

that is, the NIP being equal to the normal value of the goods, I do not consider 

that the methodology should be changed from REP 418 by excluding OneSteel’s 

imports from the calculation.

263. Therefore, I confirm that the ADC’s finding in REP 418 in regard to the

calculation of the NIP is the correct or preferable decision.

Ground Four: Errors in the determination of dumping margin

264. Nervacero, in addition to its SEF submission concerning injury, made a separate

submission regarding margin calculation issues on the same date, 4 December 

2017 (“SEF margin submission”),102 which identified a number of errors that 

Nervacero submits were made by in the ADC’s determination of the dumping 

margin, namely:

• incorrect determination of the date of sale for the goods exported to

Australia, for comparison with the domestic sales of like goods;

102 See Document #051 of EPR 418.
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• failure to make an adjustment to the normal value to account for the

physical differences between the goods exported and the like goods sold 

in the domestic market; and

• failure to adjust for the different expenses incurred with respect to the

goods exported to Australia and the like goods sold in the domestic 

market.

265. Nervacero contends that REP 418 rejected each of these claims incorrectly and

unreasonably.

266. I will now consider each of these issues under the same sub-headings as

appearing in Nervacero’s application for review.

Date of sale

267. Nervacero submits that in determining the normal value corresponding to

Nervacero’s Australian sales of the Goods under s.269TAC(1) of the Act, and in 

comparing the normal value with the export prices as required by s.269TACB, 

the ADC incorrectly used the commercial invoice date as the date of sale for both 

Nervacero’s Australian and domestic sales.

268. In its application for review, Nervacero referred to its SEF margin submission in

which it submitted that:

• It advised the ADC that the operative date for its export sales is the date

on which it issues a pro forma invoice, and that the operative date for its 

domestic sales is the date of domestic order confirmation.

• The date of sale should reflect the date which best establishes the

material terms of sale as reflected in the definition provided in Footnote 8 

of the ADA.

• As acknowledged in SEF 418, this also reflects the ADC’s established

position, as set out in the Manual.
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• During the verification, Nervacero explained to the verification team, that

the issuance of the pro forma invoice for export sales, and the issuance of 

an order confirmation for domestic sales, represented the point in time by 

which and at which all material terms of the sales contact are established.

• The issuance of such documents and the details they contain are

recorded in Nervacero’s sales/financial system and the material terms of 

the sales to which those documents relate are established by the pro 

forma invoice and are not changed after the documents are issued.

• Nothing is changed or further negotiated between the parties to the

agreement after that point.

• The material terms of the agreement include an agreement between the

seller and the buyer that delivered weight may vary from the ordered 

weight within a tolerance range, and that final invoicing and delivery will be 

based on the actual weight of production (“the weight tolerance issue”).

• For these reasons, Nervacero asked the ADC to revise its determination

concerning the date of its respective export and domestic sales for the 

purposes of the margin calculation.

• Nervacero provided a detailed explanation regarding this issue in the SEF

margin submission, including counter arguments in tabular form of each of 

the issues SEF 418 identified as reasons for refusing to use the dates of 

sales submitted by Nervacero:

Ø In response to the SEF concern about the weight tolerance issue,

Nervacero responded that the fact that the precise actual product 

weight is unknown until the goods are produced is within the terms 

of the contract agreed between Nervacero and its customers.

Ø In response to the SEF concern that transactions are recognised as

sales in the accounting system on invoice date Nervacero 

responded that sales data is also entered into the sales accounting 

system once the pro forma invoice or order confirmation is issued. 

The accounting practice of finalising/concluding a sale in the 

financial system once the commercial invoice is issued does not 

detract from the fact that all material terms of the sales agreement
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with the customer are established at the earlier point, and not at the 

time of issuing the final commercial invoice. It is counterintuitive to 

use internal accounting practices as the basis to determine the date 

of an external sale, which takes place under a sales agreement that 

clearly establishes the terms of the sale.

Ø In response to the SEF concern that in its CTMS data Nervacero

allocated quarterly SG&A costs using sales volumes determined 

based on invoice date, Nervacero responded that the reporting 

method for the purposes of the Exporter Questionnaire response 

simply followed the way the accounting data was arranged, which 

says nothing about the point in time at which the material terms of 

sales are established with customers.

Ø In response to the SEF concern that the invoice date was

recognised as date of sale in Investigation 264 and Nervacero 

stated that its practices had not changed since that time (“the 

Investigation 264 issue”), Nervacero accepted that it did not put 

forward its view regarding the date of its sales, and that it simply 

followed the ADC’s “default” position in Investigation 264. However, 

according to Nervacero nothing turned on that distinction at the 

time. Further, Nervacero submitted that whether it did or did not 

make the same submission as it is making now in a previous case 

does not detract from the legal position arrived at on the basis of a 

proper examination of the facts in the present case.

Ø In response to the SEF concern that Nervacero claimed it has an

enforceable contract at order confirmation, but did not provide any 

evidence that the contract had been enforced in the past (the ADC 

had said there was evidence that the risk of non-payment of an 

order is managed by Nervacero through different means) (”the 

enforcement issue”), Nervacero responded that it disagrees that it 

needs to provide evidence of having commenced legal proceedings 

or other forms of contractual “enforcement” to show that the
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contracts it has entered into with customers by way of issuing pro 

forma invoices or order confirmations are enforceable contracts.

• In conclusion, Nervacero submitted that the SEF’s determination of the

date of sale of Nervacero’s Australian sales and domestic sales was 

incorrect, and ultimately affected the correctness of the dumping margin 

calculation.

• Nervacero requested that the error be addressed, by correctly establishing

the date of sales for Australian and domestic sales as the dates of 

issuance of the pro forma invoice and the order confirmation respectively, 

and to apply the correct matching for normal value and dumping margin 

calculation purposes accordingly.

269. Nervacero further submitted in its application for review that it gave a thorough

explanation and clarification of its sales practices during the five-day verification 

visit by the ADC, and was fully cooperative in all respects. Nervacero submitted 

that for the ADC to insist that its “default” position of preferring the commercial 

invoice date is the more correct or reasonable approach represents adherence to 

a rule of policy without reference to the facts and circumstances of the case and 

the requirements of law with respect to those facts and circumstances.

270. Nervacero referred to OneSteel’s submission to the ADC after SEF on 19

December 2017 (“the OneSteel post-SEF submission”)103 asking the ADC to 

reject Nervacero’s submission on the date on which the material terms of its 

Australian sales were established. According to Nervacero, OneSteel appeared 

to claim that because it had placed an order with Nervacero, where it was given a 

pro forma invoice as the confirmation of the sales, but was then able to:

• request a revision of the order by offering to buy more from Nervacero,

which resulted in Nervacero issuing a revised pro forma invoice of the 

same invoice number, on one occasion; and

103 See Document #057 of EPR 418.
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• request a revision of the order by offering to buy more from Nervacero,

and a correction of delivery port, which resulted in Nervacero issuing a 

revised pro forma invoice of the same invoice number on another 

occasion,

the pro forma invoice somehow cannot be used to establish the point at which

the material terms of the sales were established.

271. Nervacero states that it objected to and rejected OneSteel’s accusation that

Nervacero’s explanation of the date of sale of its products was somehow 

“fabricated”. According to Nervacero, the fact that a revised and new pro forma 

invoice was issued in such circumstances actually proves that the pro forma 

invoice is the contract, and the date of sale. Further, Nervacero pointed out that 

OneSteel was required to

104

272. Nervacero points out that there was no further discussion of the issue until the

publication of REP 418 in which, “[n]one of the issues that the Commission 

raised in the SEF, which were later addressed by Nervacero, were mentioned.” 

In this regard, REP 418 stated:

• The Commissioner was satisfied that the date of invoice is the date of sale

for Nervacero’s domestic and export sales;

• The information provided by OneSteel indicates that the material terms of

Nervacero’s Australian sales are subject to further negotiation and 

amendment after the issuance of the pro forma invoice in that the revised 

proforma invoices and original proforma invoices provided by OneSteel 

bear the same invoice number but the material terms recorded in the 

respective documents differ (the quantity in one instance and the delivery 

port in another). This is contrary to Nervacero’s claims that the issuance of

104 See Nervacero’s application for review, pages 33 – 34, which is referring to Nervacero’s response to the 
OneSteel post-SEF submission, being Document #061 of EPR 418.
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the pro forma invoice for export sales represents the point in time by which 

all the material terms of the sales contract are established and nothing is 

changed or further negotiated between the parties to the agreement after 

that.

• Based on the evidence the Commissioner considered that it is not clear

what the material terms of the sale (quantity and price) are on the date of 

the pro forma invoice.

• The Commissioner had regard to the submission by Sanwa which

supports Nervacero’s claims in relation to the date of sale but considers 

that the direct evidence provided by OneSteel has more weight.

• The Commissioner noted that transactions are recognised as sales in

Nervacero’s accounting system according to the invoice date and 

considers that this reflects the fact that the material terms of the sale can 

be subject to change until that point.

• The Commissioner accepted that comparison between the export price

and the normal value shall be made “in respect of sales made as nearly as 

possible at the same time”. After examining the average difference in days 

between order confirmation and issuance of invoice for Nervacero’s 

Australian sales and its domestic sales the Commissioner considered that 

in this instance using the invoice date as the date of sale allows such 

comparison to be made.”105

273. Nervacero submitted in its application for review that it rejected these

conclusions in the strongest terms, and made the following comments in respect 

of the finding in REP 418:

• The ADC requested and verified full sets of documentation for more than

20 Australian and domestic sales listings, including information concerning 

pro forma invoices;

• OneSteel appeared to have provided two invoices with reference to

Nervacero’s agreement to revise its pro forma invoices, in order to

105 See REP 418, page 36.
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accommodate what Navercero “assumes” was OneSteel’s request to add 

more volume to the contract and/or to revise delivery ports. However, 

according to Nervacero, the ADC never sought to verify these with 

Nervacero or to request any clarification.

• At no time did the ADC allege that the information reported by Nervacero

was unreliable, or could be disregarded and substituted for some other 

information provided by other parties, without reference to or consultation 

with Nervacero.

• Nervacero issued  pro forma invoices with respect to its

Australian sales and  of order confirmations with

respect to its Spanish domestic sales of like goods during the POI. It was 

not clear as to why the providence of these invoices and order 

confirmations, as establishing the date on which the material terms of the 

sales were established, should be questioned.

274. Nervacero further pointed out that it must have been a party to the invoices

provided to the ADC by OneSteel. However, Nervacero was not given those 

invoices prior to the Minister’s decision being made, nor after the Minister’s 

decision was made, notwithstanding its approach to the ADC requesting the 

details that OneSteel had presented to the ADC.

275. In conclusion, Nervacero submitted that the ADC incorrectly and unreasonably

determined that the date of sale of Nervacero’s Australian sales of the Goods 

and domestic sales of like goods is to be determined based on their commercial 

invoice date. According to Nervacero, this has resulted in an incorrect 

comparison of the goods exported and the corresponding normal value.

276. In OneSteel’s s.269ZZJ submission to the Review Panel, it stated that it is

OneSteel's view that the ADC's decision on the determination of the date of sale 

for Nervacero was correct. OneSteel submitted that it made a submission in 

response to SEF 418, and that it was only after Nervacero's response to SEF 

418 was published on the electronic public record that OneSteel became aware
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of Nervacero's “concerted attempts to change the Commission's view on date of 

sale” which would ensure a lower dumping margin for Nervacero. As such, 

OneSteel felt compelled to make a further submission in response, given the 

clear evidence that material terms of sales are not established at the date of the 

proforma invoice, but rather continued to be subject to change until such time 

that the commercial invoice was issued. Further, OneSteel contended that the 

ADC had previously noted in SEF 418 that transactions are recognised as sales 

in the accounting system on invoice date, and in its CTMS data Nervacero 

allocated quarterly SG&A costs using sales volumes determined based on 

invoice date. OneSteel concluded that the ADC made both the correct and 

preferable decision in establishing the date of sale as the commercial invoice 

date for export and domestic transactions and that this allows for comparison of 

sales made as nearly as possible at the same time”.106

277. In its s.269ZZJ submission to the Review Panel the ADC confirmed its rejection

of Nervacero’s claim. The ADC noted that the sales are recognised in 

Nervacero’s accounting system on the date of the invoice and evidence before 

the ADC indicated that the material terms of the sale i.e. price and quantity, are 

subject to further negotiation after the date of the proforma invoice, discussed at 

paragraph 7.6.4 of REP 418. The ADC also referred the Review Panel to 

Nervacero’s verification work program107 and Exporter Visit Report,108 both of 

which I reviewed. The ADC noted in the verification work program that Nervacero 

provided a new domestic sales listing at verification that included sales in the 

quarter prior to the investigation period in order to match the domestic sales to 

export sales with an order confirmation date prior to the investigation period. The 

ADC pointed out that these were provided after the ADC verification team had 

verified the original domestic sales listing upwards to audited accounts.

106 See Section 4a of OneSteel’s s.269ZZJ submission, pages 13 – 14.
107 See Nervacero verification work program in regard to Date of Sale.”

108 See Sections 5.1.1 and 6.1 of Nervacero Exporter Visit Report.
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The ADC noted that a non-

confidential version of the submission by OneSteel (in relation to Nervacero’s 

date of sale claims) was published containing sufficient detail such as would 

allow for a reasonable understanding of the substance of the information 

provided by OneSteel. It submitted that Nervacero responded to the submission, 

which was taken into account by the ADC in forming its view regarding the date 

of the sale.109

278. I noted from Nervacero’s application for review and the Commissioner’s

consideration of this issue in REP 418, that most of the issues that the ADC 

raised in SEF 418 in support of date of sale being date of invoice, which were 

later addressed by Nervacero in the SEF margin submission, were not referred 

to, other than the argument that transactions are recognised as sales in the 

accounting system on invoice date. It appeared to me that the finding in REP 418 

appeared to be based primarily on the new ‘evidence’ provided by OneSteel after 

SEF 418 (“the OneSteel evidence”). There is no reference in the finding in REP 

418 to the other issues raised in SEF 418 such as: (i) the weight tolerance issue; 

(ii) the Investigation 264 issue; or (iii) the enforcement issue. I requested 

clarification on this issue from the ADC during the Second Conference. The ADC 

confirmed that REP 418 focuses on the OneSteel evidence, concluding that it 

had more weight than Nervacero’s submissions.110

279. This clarification led me to conclude that these issues (points (i) to (iii) referred to

in the paragraph above) that the ADC raised in SEF 418 in support of date of 

sale being date of invoice were no longer of significance. This aligned with my 

own view that these particular arguments were not persuasive and had been 

successfully countered by Nervacero in its various submissions during the 

investigation. It was clear to me that the OneSteel evidence was now most

109 The ADC is making references to Documents #057 and #061 of EPR 418.
110 See Fourth Conference Summary.

ADRP Report No. 80 – Steel Reinforcing Bar Exported to Australia from Greece, the Republic of Indonesia, Spain, Taiwan and the
Kingdom of Thailand

117



significant in the ADC’s decision, together with the argument which formed part 

of the finding in REP 418, that is, that transactions are recognised as sales in 

Nervacero’s accounting system according to the invoice date and that the ADC 

considered that this reflected the fact that the material terms of the sale can be 

subject to change until that point. This latter point had been identified in both SEF 

and REP 418 as one of the reasons for the ADC refusing to use the date of sale, 

as contended by Nervacero. I will, therefore, now only focus my consideration on 

these two arguments and Nervacero’s counter-arguments in respect thereof, in 

determining whether the decision of the ADC with regard to Nervacero’s claim on 

‘date of sale’ was the correct or preferable decision.

280. I turn now to assess the appropriateness of the ADC’s decision in relation to this

issue, focusing (separately) on the two arguments referred to above that were 

central to the ADC’s decision in REP 418.

OneSteel post-SEF submission

281. Firstly, addressing the OneSteel post-SEF submission and the attached

‘evidence’ (which was designated as confidential), I noted that Nervacero was 

not given sight of the confidential attachments prior to the Minister’s decision 

being made, nor after the Minister’s decision was made when it specifically 

approached the ADC requesting the details that OneSteel had presented to the 

ADC. I also note that, as referred to above, the ADC in its s.269ZZJ submission 

stated that a non-confidential version of the OneSteel post-SEF submission was 

published and indicated that Nervacero responded to the submission and its 

submission was taken into account by the ADC in forming its view regarding the 

date of the sale.

282. During the Fourth Conference I sought clarification from the ADC as to whether

the changes to the orders referred to in the OneSteel submission resulted in a

. The ADC 

assumed that

From clarifications requested from the ADC during the Fourth
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Conference, it appeared that after the OneSteel’s post SEF submission, the ADC 

did not at any point raise any further issues with Nervacero or OneSteel in 

relation to the OneSteel evidence and did not attempt to verify the documents or 

the relevant transactions. During the Fourth Conference, I also requested 

clarification as to whether there were any other instances of changes in material 

terms of pro forma invoices, besides the instances that OneSteel referred to. The 

ADC stated that in the sample of transactions that were verified, there was no 

other record of any changes to the pro forma invoice. The ADC confirmed that it 

selected the samples, not Nervacero.111

283. Since the ADC was unable to provide the further clarification that I required in

regard to the transactions that were the subject of the One-Steel post-SEF 

submission (and designated as confidential to OneSteel), I decided to hold a 

conference with Nervacero in regard to these transactions on 18 January 2019 

(“the Fifth Conference”). I considered this was necessary to determine whether 

the ADC’s decision on date of sale, based on the OneSteel evidence, was the 

correct or preferable decision.112 As Nervacero had not been provided with the 

relevant documents during Investigation No. 418, since they were designated as 

confidential by OneSteel, and since they were Nervacero’s own documents, the 

Review Panel provided Nervacero with reference points to these documents, in 

order for them to identify the relevant documents in their own records.

284. During the Fifth Conference Nervacero’s legal representatives stated that it was

the first time that the particulars of these documents and correspondence were 

disclosed to Nervacero. Firstly, it was pointed out that that the documents were

111 See Fourth Conference Summary.
112 It should be noted that the Review Panel’s objective in holding the Conference with Nervacero in this 
regard was not to address any actual or perceived procedural unfairness relating to any particular issue 
during Investigation 418 (which is outside the functions and powers of the Review Panel), but rather to be 
able “to examine an underlying factual and reasoning challenge” by a party who claims to have been 
denied procedural fairness in relation to a particular finding in REP 418.  See GM Holden Limited v 
Commissioner of the Anti-Dumping Commission [2014] FCA 708 at para. [175] in which Mortimer J 
considered the functions of the Trade Measures Review Officer (TMRO).
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not presented to Nervacero for comment and were never verified, and could only 

be evidence of what transpired in the transaction to which they refer. Secondly, it 

was made clear that none of the invoices or correspondences occurred in 

relation to Australian sales during the period of investigation (“POI”), but occurred

later in . Nervacero submitted that the unverified information

provided by OneSteel, resulting from its own actions at a time when the date of 

sale “issue” was already under consideration by the ADC, should be given no 

weight, and cannot be used to contradict verified information as to Nervacero’s 

sales and sales practices for the POI, which must be preferred. It was particularly 

noted that a request for a change to an order is an unusual event. Thirdly, it was 

pointed out that the pro forma invoice is agreed by both Nervacero and OneSteel 

to be the instrument that establishes all material terms of a sale, as set out in the 

supply agreement between

(“the

Supply Agreement”). Reference was made to clauses 2, 3 and 4 of the Supply 

Agreement.113

285. During the Fifth Conference I sought clarification and comments on the changes

to the pro forma invoices referenced in the OneSteel post-SEF submission and 

events leading to the changes. Further, I also sought clarification as to whether 

the changes relating to the particular order(s) resulted in a change to the per 

tonne price or cost of the product, or resulted in any other additional costs to 

Nervacero.

286. While emphasising that the transactions occurred outside the PIO Nervacero’s

legal representatives explained the process of Australians sales which are made 

to order. Nervacero confirms each sales order with the customer; its factory

113 It was noted that Clauses 2 and 3 set out the significance of the pro forma invoice as the instrument 
reflecting all the key terms of a particular shipment, and Clause 4
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makes production plans and allocates capacity for production to fulfil the orders. 

Typically, sales orders confirmed in a particular month are produced

. The pro forma invoice establishes the fundamental

terms of the sale, and, , secures the transaction

It was stated that according to Nervacero, after a pro forma invoice is 

countersigned by the customer Nervacero only accepts adjustments in two 

respects, being (i) minor changes to the order breakdown

, and (ii) port of destination,

According to Nervacero’s legal advisors, in neither of these cases are

the material terms of the sale affected, nor are the prices changed. Changes to 

any sales order are reflected and confirmed by the re-issued pro forma invoice

itself, as was the case . It was confirmed that

in this particular instance, since the change had , it was

. The revisions were accepted

and the changes reflected and confirmed by the reissuance of the pro forma 

invoices.

287. I also sought Nervacero’s comment on the following statement in an email

between employees of Nervacero/Celsa Group and

dated , 114 in relation to changes to the  shipment,

. This

seemed to imply that up until that point it was possible to make changes to the

shipment. It was stated in response that the explanation regarding the 

process used for Australian sales and the made-to-order nature of these sales 

provides relevant background for the alleged statement. Further, it was submitted 

that the fact that a customer could add more volume to a particular order, and for

114 Nervacero’s legal advisors noted that this email correspondence could not be located,
and therefore, without being provided with what is alleged to be their client’s 

own correspondence the authenticity cannot be proved.
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Nervacero to then issue a new pro forma invoice with a new date reflecting the 

changes, does not detract from the role of the pro forma invoice as the agreed 

instrument for confirming and establishing the material terms of the sale between 

the parties. It was pointed out that the increase in volume is an exceptional 

circumstance, and it was decided out of convenience to just incorporate that 

additional volume into the same pro forma invoice order, with a new date 

because

.115

288. Nervacero’s legal advisors further submitted that the instances of pro forma

invoice revision, as referred to by OneSteel, is no different to a situation where 

parties to a sales contract agree to revise the existing contract of sale through a 

new contract or a supplemental contract. According to Nervacero’s legal 

advisors, the fact that the pro forma invoice had to be amended and reissued for 

the change to the order to take place, highlights the contractual significance the 

parties place on the pro forma invoice. Further, it was submitted that the rare 

instances in which an updated/new pro forma invoice is issued to accommodate 

a customer’s request to increase the volume of a particular order, without any 

changes to agreed prices, cannot detract from that general principle and practice. 

It was also pointed out that there is no indication that any such revisions to pro 

forma invoices actually occurred for the Australian sales during the POI.116

289. I considered all the arguments and submissions of the ADC, OneSteel and

Nervacero with regard to the OneSteel evidence as the main basis for the ADC’s 

finding in REP 416. I took particular note of the clarifications and further 

information provided by the ADC during the Fourth Conference, as well as the 

clarifications and further information provided by Nervacero’s legal advisors 

during the Fifth Conference.

115 See Fifth Conference Summary.
116 See Fifth Conference summary.
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290. I found it significant that that none of the invoices or correspondences occurred in

relation to Australian sales during the POI, but occurred later in , at

a time when the date of sale “issue” was already under consideration by the 

ADC. I consider that there is merit in Nervacero’s view that this unverified 

information relating to sales outside of the POI should not have been preferred to 

Nervacero’s verified information and sales practices for the POI, without further 

consideration and clarification. I also consider that there is merit in Nervacero’s 

position that the changes to the orders and pro forma invoices, as reflected in 

these documents, in any event do not detract from the position taken by 

Nervacero that the pro forma invoice date better reflects the date of sale than the 

commercial invoice date. I noted from a review of the Supply Agreement that the 

pro forma invoice does indeed appears to be central to the transaction, and the 

more significantly legal instrument, rather than the commercial invoice and 

relevantly secures the transaction by

.117 The fact that certain changes were made, that did not

, and were reflected in a revised and reissued pro-

forma invoice, does not in my view detract from the pro forma invoice being 

central to the transaction. I consider that there is also merit in the contention that 

the fact that the pro forma invoice had to be amended and reissued for the 

change to the order to take place highlights the contractual significance the 

parties place on the pro forma invoice.

291. My conclusion, therefore, is that the ADC’s argument that date of sale is best

reflected by the commercial invoice date, based primarily on the OneSteel 

evidence, which relates to transactions outside the POI, is unpersuasive. I, 

therefore, now turn to consider whether the ADC’s second argument in support of 

its finding on Nervacero’s claim on ‘date of sale’ is sufficiently persuasive, to 

support the ADC’s finding relating to date of sale.

117 See clauses 2, 3 and 4 of the Supply Agreement.
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Transactions recognised as sales in accounting system according to invoice date 

and inability to verify domestic sales listings

292. There are two aspects to this argument in support of the commercial invoice date

best reflecting the date of sale. The first component relates to the fact that 

Nervacero’s accounting system recognises transactions as sales according to

the invoice date, and the second component relates to the ADC’s alleged inability

of the ADC to verify the new domestic sales listing according to the order 

confirmation date, because the accounting system only recognises transactions 

by the invoice date. Together the two components comprise the second 

argument on which the ADC based its finding in REP 418 that the operational 

date for date of sale is the date of the commercial invoice. I will discuss both 

these components.

293. In REP 418, the Commissioner noted that transactions are recognised as sales

in Nervacero’s accounting system according to the invoice date and considered 

that this reflects the fact that the material terms of the sale can be subject to 

change until that point.118 This relates to the first component of this argument. 

Although there was no reference to the inability to verify the additional sales 

listing in the ADC’s finding in REP 418, the ADC stated in its s.269ZZJ 

submission that it was not possible to verify the new domestic listings upwards by 

order confirmation date
119 This relates the second component of this

argument concerning verification of the additional sales listing.

118 Section 7.6.4 of REP 418, page, page 36.
119 See Section 2.8.1 of the ADC’s s.269ZZJ submission, where particular reference was made to 
Nervacero’s verification work program where the verification team noted that
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294. During the Fourth Conference, I requested clarification from the ADC on its

response to Nervacero’s submission that sales data is also entered into the sales 

accounting system once the pro forma invoice or order confirmation is issued, 

and that the accounting practice of finalising/concluding a sale in the financial 

system once the commercial invoice is issued does not detract from the fact that 

all material terms of the sale agreement are established at the earlier point. The 

ADC emphasised that Nervacero only has one accounting system, and that for 

accounting purposes, it is recognised as a sale only on invoice date.120

295. During the Fifth Conference Nervacero’s legal advisors responded to the ADC’s

comments on its financial system discussed at the Fourth Conference, stating 

that the ADC’s comments about how and when a sales order is reflected in the 

accounting system, and recognised by the financial statement as a sale, is a 

matter of how a company enters data in its accounting record and how the 

accounting system processes that information. According to Nervacero’s legal 

advisors a company’s internal accounting practice cannot have anything to do 

with the establishment or existence of a contractual relationship with another 

party and does not detract from the fact that all material terms of the sales 

agreement with the customer are established at the earlier point, and not at the 

time of issuing the final commercial invoice. Nervacero’s legal advisors stated 

that as contended previously, huge disruption would be caused on both side of 

the commercial transaction if the sales terms were considered not to be 

established until the invoice date.

296. I considered Nervacero’s counter arguments to the ADC’s contentions in this

regard to be persuasive. It appears to me that, for all the reasons submitted by 

Nervacero, and from a review of the Supply Agreement, the pro forma invoice 

date is far more significant in the sales transaction than the date of the 

commercial invoice. I do not consider that one party’s internal accounting

120 See Fourth Conference summary.
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practice should be determinative of the date of when parties come to agreement 

on the sale. It is inconceivable that there would not be serious legal 

consequences if the date of sale was considered to be date of invoice and if, for 

example, an order was cancelled or the price per tonne was changed just before 

shipment date, that is, after the issuance of the pro forma invoice and prior to the 

issuance of the commercial invoice.

297. I turn now to the second component of the ADC’s argument relating to the

inability to verify the additional domestic sales listing, in particular to determine if 

this component, standing alone, can be sufficient basis for the ADC’s finding on 

date of sale to prevail.

298. During the Fourth Conference I requested clarification from the ADC of the

statement in the verification work program

. The ADC pointed

out that there are reliability issues with conducting upwards verification on a pool 

of sales selected by pro-forma invoice or order confirmation date

. According to the ADC, these

controls required in financial accounting systems means that the financial 

accounting system is more reliable for verification purposes.
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.121

299. During the Fifth Conference, I sought Nervacero’s comments on the ADC’s

concerns about verification. Nervacero’s legal advisors stated that Nervacero 

presented to the ADC, and the ADC verified, information concerning all 

Australian sales and domestic sales with commercial invoice dates falling within 

the POI. For each of these transactions, Nervacero provided its pro forma 

invoice/order confirmation dates as the date of sales information. The additional 

quarter (2016 Q1) of data was extracted based on all domestic sales with 

commercial invoice dates that fell within that quarter. This was to ensure that all 

domestic sales with order confirmation dates during 2016 Q1 could be captured, 

so as to match the Australian sales with the earliest pro forma invoice date, 

based on the date of sale being January 2016. Nervacero pointed out that this is 

exactly the same basis and format as all the other data that the ADC had verified, 

and the ADC would not need to conduct the reconciliation based on order 

confirmation/pro forma invoice date, because the “pool of sales” was extracted 

based on the commercial invoice date. According to Nervacero’s legal advisors, 

the sales data for 2016 Q1 is perfectly verifiable, in the same way that the other 

three quarters of 2016 were perfectly verifiable and indeed verified by the ADC, 

based on commercial invoice dates.

300. Further Nervacero submitted that the global accounting system that it used, SAP,

was the most used and recognised system among major companies worldwide, 

being only one system, which is complete, comprehensive, consistent and fully 

verifiable and auditable. It was stated that while it is true that only part of the 

information goes to the profit and loss accounts and balance sheet, “everything is 

reconcilable, traceable, verifiable and auditable”.

121 See Fourth Conference Summary and, in particular, Footnote 3 thereof, which relates to further 
information provided by the ADC to the Review Panel after the conference.
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301. Nervacero’s legal representatives advised that in relation to the ADC’s latest

observation (which it never raised previously) that the order confirmation dates 

for certain domestic sales were later than their commercial invoice dates, 

Nervacero confirmed that it is not possible to produce an invoice if there is not an 

order in the system and therefore it would be incorrect for the order confirmation 

date to be later than the commercial invoice date. Nervacero’s legal advisors 

stated that the cases where the order confirmation date is later than the invoice 

date are very negligible, both in volume and value, and are attributed to input 

errors.122

302. During the Sixth Conference the ADC stated further that the fact these order

confirmations

demonstrated the ADC’s point about why that date is not

reliable and not verifiable, as opposed to the invoice date which could be relied 

upon as it was recognised in the accounting system. In response to further 

clarification requested, the ADC also advised that this affected only very few of 

the transactions.123

303. I recognise the fact that there were input errors in some of the order

confirmations , and can

understand that this would be of some concern to the ADC with regard to 

verification of the actual dates of order confirmation. However, to put this in 

perspective, the transactions with errors amounted to such a small fraction of the 

total transactions, in volume and value, so as to be statistically insignificant. 

Besides the small amount of errors, it seemed to me that there was no reason 

why the actual sales data for the additional quarter couldn’t be verified, since, as 

indicated by Nervacero, the “pool of sales” was extracted based on commercial

122 See Fifth Conference Summary.
123 The ADC said that these transactions amounted to about  out of some over  transactions and in
terms of tonnage  of  tonnes over the relevant period.   In trying to calculate this as a
percentage of the total tonnage over the relevant period, I found it to be statistically insignificant.  See Sixth 
Conference Summary.
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invoice date, and would appear to verifiable and reconcilable based on those 

commercial invoice dates in the same way that the other three quarters of 2016 

were verifiable. I am, therefore, not persuaded that the ADC’s arguments in this 

regard are sufficiently cogent to support its position on date of sale, in the face of 

its principal argument (relating to the OneSteel evidence) not being accepted as 

well as the component of the second argument (relating to the transactions being 

recognised as sales on the invoice date in the accounting system).

304. I note that in ADRP Report No.15 a similar claim was raised by the applicant

under s.269TAF(1) in relation to the date that best establishes the material terms 

of the sale. In that matter the Commissioner had concluded that the date that 

best established the material terms of sale was the date of sales revenue 

recognition in the exporter’s accounts noting that this was the date that the 

exporter recognised the amount as a sale as stated in the audited accounts 

which was also the date of dispatch for delivery and the creation of the 

commercial invoice. The exporter argued that the appropriate (and earlier) date, 

was the date of the purchase orders. The arguments include reference to Article 

2.4.1 of the ADA, footnote 8. The Review Panel stated that ultimately, the issue 

is not whether the reasoning in the Report “fully or adequately justified the 

conclusion reached and acted upon” (in the case that the relevant date for 

making the currency conversion was the date of sales revenue recognition in 

exporter’s accounts) but rather is “whether the date selected was appropriate”. 

In that review though, the Reviewing Member, in assessing the appropriateness 

of the ADC’s decision, did not consider that the exporter sufficiently challenged 

aspects of the ADC’s analysis and found that it was open to the Commissioner to 

select an exchange rate at the time determined and not the time of the purchase 

orders.124 The facts of the present review are distinguished in that Nervacero 

vigorously challenged the ADC analysis throughout the investigation, at 

verification, and both in response to SEF 418 and following OneSteel’s

124 See ADRP Report No. 15 concerning Wind Towers exported from the People’s Republic of China and 
the Republic of Korea, paragraph 28.
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submission in response to SEF 418, as well as in its application for review. While 

it could be said that the ADC “adequately justified the conclusion reached” that 

the date of sale was best reflected by the invoice date, I consider that weighing 

up and balancing of all factors and arguments of the parties, the more 

“appropriate” date that best reflects the date of sale is as contended by 

Nervacero. I consider this to be consistent with the principle articulated in ADRP 

Report No.15.

305. For the reasons discussed above I consider that the correct and preferable

decision is that the order confirmation date (for domestic sales) and the pro 

forma invoice date (for Australian sales) best establishes the material terms of 

sale as reflected in the definition in Footnote 8 of the ADA. Therefore, in 

comparing the normal value with the export prices as required by s.269TACB, I 

considered that the operative dates should be the order confirmation date as the 

date of sale of Nervacero’s domestic sales and the pro forma invoice date as the 

date of sale of Nervacero’s Australian sales.

306. During the Fourth Conference, I requested the ADC to recalculate Nervacero’s

dumping margin, as if Nervacero’s contentions relating to date of sale were 

accepted. The final calculations and supporting spreadsheets were provided to 

the Review Panel after the Fourth Conference125 and resulted in a reduced 

dumping margin for Nervacero of 6.3 per cent.126

125 The final calculations were provided to the Review Panel on 24 January 2019 after being checked by 
the ADC’s verification and data assurance team.
126 During the Sixth Conference I requested clarification of the reasons for the difference in the

final rate of duty reflected in the calculations provided on 24 January 2019 from the provisional rate 
provided during the Fourth Conference which was the same rate as provided by Nervacero’s legal advisors 
in their documentation supporting their application. The ADC explained that the difference arose from the 
fact that while Nervacero’s legal advisors calculated the dumping margin based on order confirmation 
dates, they did not redo the OCOT test based on the order confirmation date being the date of sale. When 
the ADC redid the OCOT test on this basis, it resulted in slightly different normal values for each quarter. 
See Sixth Conference Summary.
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307.  During the Fourth Conference the ADC explained that the difference in the

recalculated margin from REP 418 arose firstly because there were certain 

domestic sales that were now in the “universe” of comparison with export prices 

and secondly because some comparisons were different as sales now fell into 

different quarters for comparison, as a result of earlier dates of sale.127 I 

accepted the ADC’s explanation and recalculations.

308. For the reasons discussed above, I consider that the ADC determination in REP

418 that the date of sales of Nervacero’s Australian sales and domestic sales 

determined based on their commercial invoice date, is not the correct or 

preferable decision, which resulted in an incorrect comparison of the goods 

exported and the corresponding normal value under s269TACB.

309. I therefore recommend that the decision be revised by determining the date of

sale for Nervacero’s Australian and domestic sales as the dates of issuance of 

the pro forma invoice and the order confirmation respectively, and to apply the 

correct comparison of the goods exported and the corresponding normal value, 

resulting in a reduced dumping margin of 6.3 per cent.

Financial expenses based adjustment

310. Nervacero referred the Review Panel to the reasons of rejection of this

adjustment as cited by the ADC in SEF 418:

“The Commission has examined Nervacero’s claim and considers that an 

adjustment is not warranted because the evidence does not suggest that it 

affects price comparability between export and domestic sales:

• the financial expenses allocation to domestic and export sales was

only calculated for the purposes of responding to the exporter 

questionnaire;

127 See Sixth Conference Summary.

ADRP Report No. 80 – Steel Reinforcing Bar Exported to Australia from Greece, the Republic of Indonesia, Spain, Taiwan and the
Kingdom of Thailand

131



• the chief financial officer for Nervacero was the only person present

at the verification who was able to explain what each account 

represented and which class of sales it was relevant to; and

• the amount of the cost is extremely small.”128

311. Nervacero submits that it addressed each of the reasons identified by the ADC in

the SEF margin submission:

• In relation to the first point, Nervacero contended that this is not

remarkable at all as like most other steel companies, it records financial 

expenses for the company as a whole based on the generally accepted 

accounting principles of Spain, with no requirement to allocate financial 

expenses to domestic and export sales as part of its ordinary corporate 

accounting. On the other hand, the “allocation” of the financial expenses 

was not an arbitrary and ad hoc process, with the allocation largely an 

“identification” process, based on the description of each of the separate 

accounting sub-ledgers. Based on the sub-ledger’s description, or the 

specific coding, Nervacero submitted that it then identified the nature of 

the expenses by its corresponding market, such as for domestic sales, or 

export sales, or all sales. Where the sub-ledger referred to a kind of 

expense which cannot be differentiated by market, such expenses were 

identified as benefitting “all” sales, and its amount was allocated to all 

sales. For example, Nervacero was able to identify that the expenses sub- 

ledger for “Bill of Exchange” was related to domestic sales, because bills 

of exchange are financial instruments used only for Nervacero’s domestic 

market purposes. Therefore, whilst such market based differentiation, or 

“allocation”, was not readily shown in the financial records, Nervacero was 

able to identify the certain market-specific costs, and to differentiate the 

expenses as they were recorded under different sub-ledgers.

• Nervacero rejected the suggestion that there was only one person who

could explain the nature of the accounts, and what they relate to, and that

128 See Section 6.8.3 of SEF 418, page 35.
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this can somehow justify the rejection of Nervacero’s claim. It was stated 

that the Chief Financial Officer is the responsible person at Nervacero for 

understanding and administering the company’s financial affairs and is 

best suited to give an explanation about the financial expenses accounts, 

and to do so in an efficient and helpful manner. Nervacero contends that it 

is irrelevant whether or not other employees attending the verification at 

that time were able to explain the content of those accounting sub-ledgers, 

and does not change the fact that in the case of certain kinds of financial 

expenses it is possible to identify whether they were incurred for sales into 

the domestic market as opposed to the Australian market. It submits that 

such differences in expenses underpinned and influenced the 

circumstances and terms of Nervacero’s sales to those different markets.

• Nervacero acknowledged that the amount of adjustment requested was

small, but contended that it is not negligible, and requested that the small 

adjustment be made.

312. Nervacero submitted that REP 418 does not deal with Nervacero’s explanations,

and instead repeats the SEF finding but with fewer reasons, viz:

“The Commissioner does not consider that an adjustment is warranted 

because the evidence does not suggest that the financial expenses affect 

price comparability between export and domestic sales. As noted in SEF 

418, the financial expenses allocation to domestic and export sales was 

only calculated for the purposes of responding to the exporter 

questionnaire and the amount of the cost is extremely small.”129

313. Nervacero reiterates that the ADC’s determination in this regard is incorrect and

that the correct or preferable decision in respect of this sub-ground is that for the 

purpose of dumping margin calculation, the normal value is adjusted to account

129 See Section 7.6.4 of Report 418, page 37.
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for the different expenses incurred in relation to domestic sales of like goods and 

the Australian sales of the Goods.

314. In its application for review Nervacero submitted that the making of the correct or

preferable decision with regard to this sub-ground of review would result in a 

decision that is materially different from the reviewable decision, because it 

would result in a change to the variable factors and a substantial reduction to the 

dumping margin with respect to the exported goods.

315. In its submission to the Review Panel the ADC noted that in Section 7.6.4 of REP

418 it found that there was no evidence that the different finance costs for 

Nervacero’s domestic and export sales affects price comparability. The ADC also 

referred the Review Panel to the Nervacero verification work program,130 which 

discussed the ADC’s consideration of this claim for an adjustment.

316. During the Second Conference I sought clarification from the ADC of the

statement in REP 418 that, “the chief financial officer for Nervacero was the only 

person present at the verification who was able to explain what each account 

represented and which class of sales it was relevant to.” The ADC explained that 

this statement was not about the number of company officials that could explain 

the adjustment, but rather the fact that there was no documentary evidence 

supporting Nervacero’s claim, such as, management accounts, minutes of 

meetings, etc.131

130 Confidential Attachment to the Verification Report, which provides:

131 See Second Conference Summary.
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317. In consideration of this issue I took note of the clear policy on adjustments in

Chapter 14 of the Manual and the central policy requirement (also in line with 

WTO law) that adjustments will be made if there is “evidence” that a particular 

difference affects price comparability. While the Manual states that s.269TAC(8) 

places a responsibility on the ADC as part of its fact finding responsibility 

throughout an investigation or review to make adjustments, where evidence 

exists that a particular difference has affected price comparability, it is also stated 

that exporters making adjustment claims have a responsibility – in providing 

evidence in support.132 This is consistent with WTO law.

318. The Panel in EC – Fasteners (China) considered a claim that the anti-dumping

authorities had violated Article 2.4 by denying certain adjustments. The Panel 

noted that "[t]here is no methodological guidance in Article 2.4 as to how due 

allowance for differences affecting price comparability is to be made." [footnote 

omitted] It found that although the investigating authorities are obligated to make 

a fair comparison:

"[U]nder Article 2.4, it is the investigating authorities, not the foreign 

exporters, that must ensure a fair comparison between the normal value 

and the export price. This does not, however, mean that the exporters 

have no obligation in this process. Although the obligation to make a fair 

comparison lies with the investigating authorities, it is for the exporters, 

who would be expected to have the necessary knowledge of the product 

in question, to make substantiated requests for adjustments in order to 

ensure such comparison. If it is not demonstrated to the authorities that 

there is a difference affecting price comparability, there is no obligation to 

make an adjustment.”133 [emphasis added]

132 See Section 15.3 of the Manual, page 65.
133 European Communities — Definitive Anti-Dumping Measures on Certain Iron or Steel Fasteners from 
China (WT/DS397/R), Para. 7.298.
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319. It seemed clear to me that the issue is a matter of evidence, and for Nervacero to

‘demonstrate’ or provide ‘evidence’ that the relevant difference in financial costs 

affected price comparability without imposing an unreasonable evidentiary 

burden on the exporter. I agree with the ADC’s assessment that the oral 

evidence and explanations of a senior officer of the company is insufficient to 

demonstrate that price comparability is affected, without substantiating 

documentary evidence, such as management accounts, or formal minutes of 

meeting, which would be usual business practice. I do not consider such a 

requirement to be unduly burdensome on the exporter.

320. This sub-ground of review of Nervacero relating to its financial expenses based

adjustment claim therefore fails.

Adjustment to account for physical differences between exported goods and the 
like goods

321. Nervacero contends that the normal value calculated under s.269TAC(1) of the

Act was based on prices of domestic sales of rebar by Nervacero which were not 

identical to the goods exported to Australia during the POI. Further, Nervacero 

contends that during the verification, Nervacero demonstrated that the products 

sold in the Spanish domestic market were of a slightly higher grade than those 

exported to Australia, in that they conformed with the Spanish standard which 

has a stricter and higher quality requirement. Accordingly, when comparing the 

goods exported to Australia, an adjustment for such differences should have 

been made. Nervacero submits that the adjustment is quantified by reference to 

the cost of production data for the goods conforming with the Spanish standard, 

compared with the cost of production data for the goods conforming with 

Australian standard.

322. Nervacero referred the Review Panel to the SEF Margin Submission for more

details relating to this claim, in which it recalled that Nervacero provided a 

detailed presentation and technical materials to show the differences in physical
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characteristics between the rebar coil exported to Australia, conforming with the 

Australian 500N grade, and the rebar coil sold in the Spanish domestic market, 

conforming with the Spanish 500SD grade. This included comparison of the 

mechanical properties and chemical composition requirements under the 

relevant Spanish and Australian standards, with the Spanish standard imposing 

stricter and higher value requirements on the 500SD products in various aspects, 

including:

• higher and stricter ductility ratio (the Rm /Re ratio) requirement;

• higher uniform elongation requirement; and

• higher requirement for chemical composition, particularly the higher

requirement for manganese.

323. Nervacero attached to the SEF Margin Submission, the chemical composition

requirement comparison table used at Nervacero’s factory, as provided during 

the visit, and also submitted that to quantify the adjustment required, Nervacero 

had provided the visit team with a cost of production analysis demonstrating that 

there were consistent cost differences between rebar coil produced to the 

Australian 500N grade, and that which was produced to the Spanish 500SD 

grade, of the same diameter, submitting a table demonstrating this.

324. Further, Nervacero had requested in the SEF Margin Submission that the

weighted average cost differences be used as the basis to adjust the physical 

differences between the goods exported to Australia, and those sold in the 

Spanish domestic market used for normal value purposes. It contended that the 

Spanish grade product is a superior product, in performance and cost terms, as 

compared to the goods exported to Australia. It was pointed out that adjustment 

is required under s.269TAC(8)(b) of the Act and that accordingly, Nervacero 

disagreed with the ADC’s comment in SEF 418 that:
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“…. there appears to be no relationship between the evidence provided 

and the claimed reason for the cost difference, i.e. the greater volume of 

ferroalloy materials required to produce rebar to the Spanish standard.”134

325. Nervacero submitted that REP 418 again rejected Nervacero’s claim, with

revised reasons:

“The Commissioner considers that the evidence provided by Nervacero 

does not establish that the difference in physical characteristics between 

the domestic grade rebar and the export grade rebar affects price 

comparability. The evidence provided indicates some difference in 

production cost for another producer of like goods in Spain, not 

Nervacero, and there appears to be no relationship between the evidence

provided by Nervacero and the claimed reason for an adjustment.”135

326. Nervacero submitted that the differences between the domestic sales of like

goods and the goods exported to Australia were clearly established, and that 

such differences must be adjusted so as to not affect the comparison of the 

export price and the corresponding normal value. Nervacero requested the 

Review Panel to recommend to the Minister that such adjustment must be 

quantified and applied based on the differences between the cost of production 

of the two products, which is a required adjustment with an accurate method of 

quantifying it, and is based on relevant information. Further, Nervacero contends 

that it is neither correct nor preferable for the adjustment to be denied and noted 

that the cost of production data Nervacero provided was accepted by the ADC as 

relevant and reliable data in the determination of the cost variances for the rebar 

with different specifications produced by Nervacero.

327. The ADC stated in REP 418 in regard to this claim:

134 Section 6.8.3 of SEF 418, page 34.
135 Section 7.6.4 of REP 418, page 37.
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“The Commissioner considers that based on the evidence no adjustment 

is warranted for differences in physical characteristics. Nervacero claimed 

that rebar produced to the Spanish standard has higher ductility 

requirements and has slightly higher costs than the rebar produced to 

Australian standards because more ferroalloys are needed to achieve the 

required ductility. OneSteel has submitted that a comparison of the rebar 

grades produced to the Australian Standard and the relevant European 

standard does not suggest that the Spanish domestic rebar grade has 

superior mechanical or physical properties.

The Commissioner considers that the evidence provided by Nervacero 

does not establish that the difference in physical characteristics between 

the domestic grade rebar and the export grade rebar affects price 

comparability. The evidence provided indicates some difference in 

production cost for another producer of like goods in Spain, not 

Nervacero, and there appears to be no relationship between the evidence 

provided by Nervacero and the claimed reason for an adjustment.”136 

[emphasis added]

328. During the Second Conference I requested clarification from the ADC on the

emphasised portion of the above passage. The ADC clarified that the data

provided was actually from , not Nervacero itself,

and that the evidence provided did not point to the reason for the cost difference 

in the records relating to the volume of ferroalloy materials required.137

329. I refer again to the Panel’s statement in EC – Fasteners (China) referred to

above that, although the obligation to make a fair comparison lies with the 

investigating authorities, it is for the exporters, who would be expected to have

136 See Section 7.6.4 of REP 418, pages 36 – 37.
137 See Second Conference Summary.
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the necessary knowledge of the product in question, to make substantiated 

requests for adjustments in order to ensure such comparison, and that if it is “not 

demonstrated to the authorities that there is a difference affecting price 

comparability, there is no obligation to make an adjustment.”138

330. It appeared to me that the ADC’s refusal to grant the adjustment based on lack of

supporting evidence in Nervacero’s own records of accounts, was reasonable in 

the circumstances. Nervacero’s sub-ground of review relating to its claim for 

adjustment to account for physical differences between exported goods and the 

like goods therefore fails.

…………………………………………………………………………….. 

Recommendations

331. For the reasons outlined above, pursuant to s.269ZZK(1) of the Act and having

had regard to the report of the Commissioner pursuant to s.269ZZL(2), where 

applicable, I consider that the Reviewable Decision as it relates to Power Steel is 

the correct and preferable decision, and accordingly I recommend the decision in 

relation to Power Steel be affirmed.

332. For the reasons outlined above, pursuant to s.269ZZK(1) of the Act and having

had regard to the report of the Commissioner pursuant to s.269ZZL(2), where 

applicable:

i. I consider that the Reviewable Decision in respect of Nervacero was not

the correct or preferable decision, in that:

138 European Communities — Definitive Anti-Dumping Measures on Certain Iron or Steel Fasteners from 
China (WT/DS397/R), Para. 7.298.
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The date of sale of Nervacero’s Australian sales and domestic sales was 

determined based on their commercial invoice date, resulting in an 

incorrect comparison of the goods exported and the corresponding normal 

value under s269TACB.

Accordingly, I recommend that the Minister revoke the Reviewable 

Decision as it applies to Nervacero and substitute a new decision in the 

same terms as the Reviewable Decision except that a different normal 

value be ascertained for Nervacero resulting in a dumping margin of 6.3 

per cent (previously 7.5 per cent).

………………………………………

Leora Blumberg
Panel Member
Anti-Dumping Review Panel
28 February 2019
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