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Downer EDI Mining-Blasting Services 
Comments on injury allegations in context of PAD 473 

As the Commission will be aware, we represent Downer EDI Mining –Blasting Services (“DBS”). 

We wish to make the following submissions on behalf of our client with respect to the Australian 

industry’s injury allegations and Preliminary Affirmative Determination No 473 (“the PAD”). 
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Incorrect market analysis level 

DBS is a blasting services company. It supplies blasting services and bulk explosives which include AN 

and ammonium nitrate emulsion, in almost all cases under a contract which effectively “bundles” all the 

supplies and services together in one package. It produces, mixes and delivers bulk explosives to the 

blast location, and then applies and ignites the explosives at that location, for the purposes of breaking 

up and exposing the resources being extracted at the mine site.  

DBS is not typically a seller of AN, although it did sell a small amount of AN directly in the investigation 

period. DBS nominates a cost for AN as part of its blasting services in its tender, and if the tender is 

accepted this will be referred to in the blasting services contract. That cost is one of many costs, for 

other consumables, emulsions, labour hours, services and the like, all of which go together to arrive at a 

final construction of the price of the products and services purchased by the mine site concerned. The 

tenders for which blasting services companies such as the blasting services arms of the Australian 

industry, DBS, AEL, and other independents compete are tenders for the provision of bundled products 

and services.  
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The point of competition, and the only point at which any conclusions could be reached about the 

proposition that dumping has caused material injury to the Australian industry, is at the point at which 

sales of AN are made directly to the end users of AN. The point at which they purchase AN is the 

relevant juncture for a causation analysis. The downstream point at which blasting products and 

services are supplied is not a point at which AN price discovery accurately takes place, because there 

are too many other products and services also sold at that downstream point. How a blasting services 

company loads its price or deflates its price towards any one or any number of elements of a tender is a 

matter for its commercial judgement in seeking to have the contract awarded to it. And, ultimately, the 

final product used in the provision of the blasting services is a bespoke explosive prepared for the site 

conditions. It is not AN in the form in which it has been imported nor on its own. Again, the AN cost in 

any tender is for the purposes of calculating an overall price for the bundled products and services that 

are provided to mine sites.1  

No one would seriously consider that the Australian industry members is at risk of “losing out” to 

imported AN in tendering [CONFIDENTIAL TEXT DELETED – names of mining companies and 

tender information] reserve the right to “split” AN from other consumables and the actual blasting 

services themselves. The volumes are massive and the freight, port and regulatory obstacles would 

prevent blasting service providers having any realistic ability to compete with imported AN. A low AN 

price would invite the mining house concerned to “cherry pick” the low price and get its blasting 

services from a rival service provider. It is inconceivable that any importer would assume these levels of 

price and supply risk. 

Narrow focus on blasting services contracts masks the truth 

The PAD notes that most AN sale contracts were fixed term contracts entered into before the 

investigation period, and then says it has taken a “practical approach”, because of that fact, to assess 

whether dumping has caused or is causing material injury.  

The Commission considers it appropriate to assess the information provided by each applicant 

in relation to specific occurrences of injury experienced during negotiations with customers to 

determine whether injury has been caused or is being caused, and whether this injury is 

material. 

We respectfully submit that this is not a practical approach. Instead, is a misguided approach.  

It is misguided because it betrays a guiding philosophy that “practicality” – an expression that is highly 

outcome-driven - is to be preferred ahead of legality and logic. 

It is misguided because it disregards the self-imposed constraints, or fortunately-obtained premiums, in 

the pricing of AN by the competing members of the Australian industry. This pricing is dictated by the 

contracts they already had in place prior to the investigation period, and that they continued to have in 

place, for the sale of the very product that this investigation is all about. These contracts are a major 

factor affecting the financial performance of the Australian industry members, and are far more 

significant in their effect than the paltry volume of imports under investigation and their paltry market 

share. Under those contracts the industry sells by far the greatest volume of AN, and does so at prices 

                                                        

1  We are not aware of any instance, in any one of the many rebar and rod-in-coil anti-dumping investigations 
handled by the Commission, in which injury to the manufacturer was adjudged by way of considering sales of 
fabricated coil products by say OneSteel Distribution, even though the cost of the rebar and rod-in-coil is self-
evidently part of the price of the fabricated product. Nor by way of sales of painted coil by BlueScope, when it 
complains about injury alleged to have been caused by unpainted coil. 
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which were entirely unaffected by alleged dumping in the investigation period. They cannot be 

disregarded. 

It is misguided because it disregards the market impact of Orica’s investment in its Burrup plant in the 

Pilbara, which parks 330,000 MT of AN production per annum in the previously uncrowded backyard of 

the West’s once-monopoly producer, CSBP. This has created huge disruption in the market Australia-

wide, and a jostling for position amongst Australian industry members to “lock in” long term, reliable 

order volumes. In doing so the Australian industry members have tactically offered lower price levels, 

directly and via related and independent mining service providers, and have engaged in a cross-

country battle for market share extending outside their historically confined markets. It is they who have 

impacted on each other’s prices, in an attempt to secure their own longer term benefit. The exporters 

under investigation have been irrelevant to those competitive interactions.2 

It is further misguided because in using the present tense in referring to injury, as an alternative to the 

customarily required finding of material injury caused by dumping in the investigation period, it 

suggests that preliminary findings can be made, and notices potentially published, where the 

investigation does not detect material injury caused by alleged dumping in the investigation period. 

That would be an improper interpretation of the relevant legal provisions of the Customs Act 1901 (“the 

Act”).3 

The PAD refers to the claim of the applicants that tender processes and dual sourcing by mine 

operators expose the Australian industry to competition from imports. Although it refers to the 

applicants’ statement that AN is supplied by the Australian industry and by exporters “to mining 

principals or to mining services providers”, the proposition that the Australian industry’s prices to mining 

services providers were in any way affected by dumping is not later referred to or returned to in the 

analysis. Instead, the non-specific expression “customers” is used, in a sense that suggests the only 

area of interest of the Commission in arriving at its PAD was sales to “mining principals”.  

This wrongly sidesteps the need to consider sales to “mining services providers”. Our client submits 

that no Australian industry member found it necessary to reduce its prices to “mining services 

providers”, such as DBS, due to allegedly dumped imports or because of a fear of competition from 

imports. Because of the fixed term contracts already in place, because of the insecurity and expense of 

foreign supply, and because of the control over supply exercised by the Australian industry members, it 

is simply not possible for imports to drive the pricing behaviour of the Australian industry. The key factor 

driving the price behaviour of the Australian industry is competition amongst its own members, at a time 

of reduced market size and the expansion of local supply  

We have already explained that sales to “mining principals” are not typically sales of AN, in that mining 

services providers such as DBS operate in the market that provides “blasting solutions” to clients, and 

are not in the business of simply trading AN. DBS and the other independent blasting services 

companies provide bundled blasting products and services. Thus, in only considering sales to 

“customers” in the sense of “mining principals”, we submit that the Commission’s analysis in the PAD is 

unreasonable and distorted. That is a level of the market after which AN has first been purchased by 

blasting services companies, whether from the Australian industry members or otherwise, under 

                                                        
2  The impact of increased supply is referred to time and time again in media and other reportage. As an 
example, see “Incitec Pivot Cleans The Slate For FY19” at https://www.fnarena.com/index.php/2018/11/14/incitec-
pivot-cleans-the-slate-for-fy19/ (Attachment 1). This refers to manufacturing problems in FY2018 at Incitec Pivot’s 
Moranbah plant, oversupply of AN, and an expectation that the market will not return to balance until 2021. 

3  The Commission has requested reams of documents referring to events that did not take place in the 
investigation period. The use of this information is legally suspect, but at the same time DBS has nothing to fear from 
that information, as all of it backs up and does not contradict what is said in this submission. 
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contracts and in circumstances which do not seem to have entered the Commission’s contemplation. 

Thus, the Commission’s analysis is not focussed where it should be, namely the market for the sale of 

AN itself.4 

Moreover, our client has provided an exhaustive amount of evidence demonstrating that it has not 

forced down the price of any AN supplied to it or offered to be supplied to it by the Australian industry. 

To the contrary, it has submitted evidence of three circumstances that are entirely opposed to that 

notion.  

The first is [CONFIDENTIAL TEXT DELETED – example of commercial behaviour of Australian 

industry members]: 

[CONFIDENTIAL TEXT DELETED – extract from correspondence]5 

[CONFIDENTIAL TEXT DELETED – example of commercial behaviour of Australian industry 

members]. It has nothing whatsoever to do with imports and everything to do with [CONFIDENTIAL 

TEXT DELETED – competition, extra capacity and looming oversupply amongst Australian 

industry members]. 

The second is the lack of price competitiveness [CONFIDENTIAL TEXT DELETED – tender process], 

demonstrated to the Commission in our client’s previous response to the Commission’s question in that 

regard and the associated materials provided.6 

The third is [CONFIDENTIAL TEXT DELETED – competitive tender information], a circumstance to 

which we now turn. 

No impact of dumped imports on awards of blasting services contracts 

Even if the Commission does go down to the level of bundled mining services tenders in its analysis, 

which on our submission it must not do, it will find no evidence there that is of any assistance to a 

finding of material injury caused by dumping.  

The investigation period for the purposes of this investigation is from 1 April 2017 to 31 March 2018. In 

that period [CONFIDENTIAL TEXT DELETED – number] tenders were awarded in which DBS had 

participated. In that period DBS was awarded [CONFIDENTIAL TEXT DELETED – number] tenders. 

None of these were tendered for by DBS on the basis that imported AN would be used in the blasting 

services supplied by DBS, and none of them were then subsequently supplied by DBS using imported 

AN.  

On that basis, it has to be apparent that the PAD’s statement that “the applicants had reduced pricing 

to secure volumes”, and were led to do this by reliance on “documentation, such as correspondences, 

that showed customers referencing prices of imported ammonium nitrate from some of the countries 

subject to the application” has no basis, at least in in the case of DBS or exports from Sweden. In light 

                                                        
4  We refer to our earlier comments about the inability of importers to compete when it comes to requests for 
tender involving large forward quantities of AN that might be split away from blasting services and other 
consumables. The evidence provided by our client establishes that it cannot expect to be competitive 
[CONFIDENTIAL TEXT DELETED – commercial factors relevant to tendering]. We expect that its experience is 
no different to that of the other independent blasting services companies operating in the market. 

5  See email from the writer to Adam Hourigan dated 15 November 2018. 

6  Ibid. 
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of the supply dominance of the Australian industry members, and the other competitive trends to which 

we have referred, we would not expect this to be an experience that is isolated to Swedish exports.  

Sections 269TG(1) and (2) of the Act define the circumstances in which there are sufficient grounds for 

the publication of a notice. Those grounds are that (a) dumping (b) caused (c) material injury. It 

appears to us that the Commission has not found, in the PAD, that dumped exports have caused the 

injury. Rather, it has decided that offers to potentially supply exported AN that potentially might be 

dumped have caused injury. Every reference in the PAD which goes to the coalescence of these three 

factors refers to the proposition that the alleged injury has been caused, in the Commission’s own 

words, by price negotiations or potential availability of exported AN. 

Not only is this a flimsy excuse for suggesting that dumping caused any injury, but we submit to the 

Commission that it is also unlawful. The disclosure of price offers made to “mining service providers” by 

AN producers for the supply of AN would be very unusual and extremely unlikely. Accurate disclosures 

by “mining principals” of actual price offers made by AN producers would also be very unusual 

although statements to encourage parties to “sharpen their pencil” are quite likely. This is the nature of 

competitive tendering, and is a tactic used by mining principals regardless of any tenderer’s submitted 

price. But in any event those circumstances fall a long way short of establishing that injury has been 

caused by dumping thereby, and the Commission falls into grave error by suggesting the contrary.  

Imports cannot be dumped unless they actually take place, and injury cannot be caused by them 

unless that takes place either.  

Moreover, it is not said in the PAD that any contract for the sale of AN to “a mining service provider”7 

was won by AN under investigation or that any contract for blasting services to a “mining principal” was 

won by a company on the basis of the use of AN under investigation in its ammonium nitrate emulsion in 

the investigation period. We think this is telling.  

Dumping is not a thought crime, and injury cannot be caused by a phantom occurrence.  

Subject imports have not caused injury to the Australian industry 

Our client submits that imports have not caused material injury to the members of the Australian 

industry. Their decision to collaborate in the way that they have done so for the purposes of the 

application is opportunistic and anti-competitive, and the allegations made in the application are highly 

misleading.  

It ought to be abundantly clear that the establishment of the Burrup AN plant has sent an 

unprecedented shock into the market. The implications of that facility, and its stuttering performance up 

to now, have caused: 

• Australian industry members to drive down price in order to win contracts and secure future 

orders in a situation of future market oversupply;8 

                                                        

7  We remind the Commission of the circumstances of DBS’s Swedish supply arrangements, and the 
fundamentally non-injurious nature of them. 

8  Clear examples are (a) the takeover by Orica of Incitec Pivot’s AN supply to Roy Hill during the 
investigation period (see “Orica claims BHP, Roy Hill explosives contracts” (2 March 2018) at 
https://www.australianmining.com.au/news/orica-claims-bhp-roy-hill-explosives-contracts/ (Attachment 2) and 
“Incitec Pivot Limited ASX Release - Further update on Western Australia Business” (11 January 2018) at 
http://investors.incitecpivot.com.au/phoenix.zhtml?c=170340&p=irol-news&nyo=0) (Attachment 3) and (b) Incitec 
Pivot’s subsequent tit-for-tat takeover of Orica’s AN supply to Fortescue Metals Group (see “Incitec claws Fortescue 
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• Orica to utilise directly imported [CONFIDENTIAL TEXT DELETED – DBS confidential 

opinion of sources of supply], in the interim; and 

• [CONFIDENTIAL TEXT DELETED – competition between Australian industry members], 9 

and [CONFIDENTIAL TEXT DELETED – competition between Australian industry 

members]. 

By DBS’s calculations AN imported by non-Australian industry members from the source countries that 

did not end up in the stocks of Australian industry members was in the region of 1% of the entire 

market.10  

The Commission’s reliance on the applicant’s claim that they were scared by what customers told them 

about imports as the sole basis for a finding that dumping of AN has caused material injury to the 

applicants is insufficient and entirely fails the legal standards required for a finding of causation. 

The Commission would do well to veer away from “practicality”. The pub test would be better.11  

On behalf of our client Downer EDI Mining-Blasting Services we call upon the Commission to terminate 

this investigation under Section 269TDA(13) of the Act at the soonest possible opportunity. 

 

Yours sincerely 

 

Daniel Moulis 

Partner Director 

+61 2 6163 1000 

                                                        

blast contract from rival Orica amid explosives price war” (14 June 2018) at 
https://www.theaustralian.com.au/business/mining-energy/incitec-claws-fortescue-blast-contract-from-rival-orica-
amid-explosives-price-war/news-story/0daa6e5637d79f23ca3afb1327dd6715 (Attachment 4). 

9  See footnote 4. 

10  See DBS submission of 11 July 2018 (EPR Doc 004). 

11  An opinion also expressed by Moncourt Group in its submission of 17 August 2018 (EPR Doc 011) 
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��������� ���	
�	�
�
���������������������������	����
	����������
��
������� !����"��###$
����
��
�
���� $	�
$
����#�����	
�	�
�
��%!������!���������������	����
	��� ��&'()*+,-*./00*1/2)3*4567)8*+,-*./009:;<=;>?<@=ABC;<=DE<>@<FFGHF:D<I>JBC>KLMN<=<>I<O:NI>@M;L>N<@MCBN>BC<>JMN<=PQR>:II=>=MS<>;B>@BCFIT=>UMVV<=;>FM;LMEOGCMDL>I<HB=M;WXMFF=>=LBC;:V<>ICMY<=>EH>@:V<=ZMB>[MN;B>=LMH=>JMC=;>U:E\M;<>JCBO>POCEN]CMD:>DF:MO=>̂_̀ a>ZBb>_MFF><\HFB=MY<=>DBN;C:D;=c�
�	!�������� de�#� � �����f��
 !���	
�!
��	��g��
�h��!
���������!����#��������������������g�������
�h����������
���!�����������������
����������!����%
�
��� ���$i��
������
����
�������#�����	
��������h��!
�������	���h	����
	���g����!����������g�


����
�����
�������!��
�����h���� ��!��g�����!
�g��g��!�����j�g��
�	�
����
�$���	
�����
	���i�	���	�������
���!����������������������g������
�h���������$�i�	���	�������	��g��
�h������	���
���!���!
������	����
	���g���


����
�����
���#��!��!�
������#����h��������h$�g������	���� ��!�����%
�
�	����
	�������	
�����	�������������k�	!��	
���

����
�e���
���lk�em���
���#���n	�����%��������������o�����!��	�
�
��p���
���� ���!��g��
�	�
����
���%�g�����

��� �������g����������
������
�������
��������$���	
��
�h��!��k�e���
���#���h�%������
����
����#
�h���!���h��g��!��g��
�	�
����
���%���
hh�h����#
��	������������	�
�� ���
��	��	�����#��!��!�����q�	�$nk!��q�����������������
��� ��
�������r
�
�����
hh������ ����������
��h�����!��	������	�����s�
������g�!�
���	!
� ����#!�	!�!
����!�#����
�����

�����	�
	t�� �o���	
��
�h����
���uv�
�����	�
���$n��g������������
 ���g��!��������

�


���
���
�����#��h%��r
�
�������
���h�������!��
���!��g�w����
���
����g��!����������
�������
��

�����
�	����� �

$ox



��������� ���	
�	�
�
���������������������������	����
	����������
��
������� !����"��###$
����
��
�
���� $	�
$
����#�����	
�	�
�
��%!������!���������������	����
	��� ��&'()*+(,-.+/01(23-4/55(6+2 782+0*)1*6-91616: ;/:16<=> ?@((+ A .B*0( ./0+-CD-E(2+;FG-HI-JH?K F'-.HGI-LM-JH?K-NH.OL.�P

��Q�
����!��R��	������S T.8C2U01C(V 7,,-N12W82-+/-D/80-21+(7,,-N12W827,,X N12W82Y-M01Z*UD-M/)1UDM01Z*UD-M/)1UDM01Z*UD[-'(U/55(6,\��������������R�]�	���	�����������������	����
	�'/D-K1))-+/-(6,-H6U1+(UM1Z/+-(̂_)/21Z(2-U/6+0*U+ `���������������
����
��R�����RJ7-(̂_)/21Z(2-_)*6+-_)*6,0/__(, Q��������
�
�����#��a�
�����%
�
�


����
����
�����
�����R��#
�.1+(-_0(_*0*+1/6-@/0b2-*+M1)C*0*-*55/6185-61+0*+(_)*6+-86,(0@*D H6U1+(U-M1Z/+-,(c(02C81),16:-(̂_)/21Z(2-_)*6+



��������� ���	
�	�
�
���������������������������	����
	����������
��
������� !����"��###$
����
��
�
���� $	�
$
����#�����	
�	�
�
��%!������!���������������	����
	��� ��&



��������� ���	
�	�
�
���������������������������	����
	����������
��
������� !����"��###$
����
��
�
���� $	�
$
����#�����	
�	�
�
��%!������!���������������	����
	��� &�&





� ����������	
��������
������������������������������������� !"���#�!$���%&'"�(!)*��+,$"&�,!�-������'�"�!�,!��   .,)$,"�$/,�&".$&0.!'�� 111111111111111111111 1234156�6236111789�:�918;
<��1
�1=�>��9�128>�9<?�<1@8>���>>1� AA1B<�8<9C1DEAF1��G)$,"�$�#,�&"��,0,"�H�I234J���K�"&H!L�!H�,��H�"�!"�,"��!��(��)�)&",M,�H�"�!"� ,"���MM�$"�M�&0��N/,�L�&M�,"��$'���)"�$&)"�!$"� ,"��O&L�P,���G�&)�Q���IO&L�P,��K�&)�R���(�'!�L���S���G#�� ,���$�!���"&�(��O&L�P,��T��$&)"�!$"�H��'//�,���&M��N/�&�,����/�&H'$"��!)H�����,$��.��P!�,)U���U!�H�"&�G#�T��$&)"�!$"'!��$&00,"0�)"�� ,"��,"��"�,�H�/!�"L��'//�,���&M�!00&),'0�),"�!"��/�,���,)�V��"��)��'�"�!�,!��,)�!HH,",&)�"&�"���!0&')"��!))&')$�H�&)���W�$�0(�����SX��"����&���&M�"���O&L�P,���$&)"�!$"�,��$'���)"�L���",0!"�H�"&��!���!�&)��&MM�,0/!$"�&)���"�#�&M,"��M"���Y!N�I�#�YK�&M�!//�&N,0!"��L�Z[0�,)��\S���ZS�0�,)��\SR��Z��0�,)��\����ZS�0�,)��\�S��!)H�Z��0�,)��\����!)H�0,),0!��,0/!$"�(�L&)H��\��.��Y������#�Y�,0/!$"��0!L�(��!(���"&�(��0,",U!"�H�"&��&0���N"�)"�(L�)� �$&00��$,!��!��!)U�0�)"�.�����17
9��
9����]
9�<��
�J���	�>�
9>�������������������������������������������������������������������������������������������̂ �
�<�79<�_1̂��<??�]�� ������������������������������������������������������������������̂<��:�̀ 17?8aa��b�,�M��,)!)$,!��QMM,$���� � � � � ���������+,$��#���,H�)"�c�&'/�b&�/&�!"���MM!,���Y��d�e�S�-���R[��[S[�����������������������������������������������������������������������������������Y��d�e�S�-���R[���SX�f&(,��d�e�S���R�R�S�[�R�� � � � ���������f&(,��d�e�S���R�X�[�SX��M�!)*.0,$!���Mg,)$,"�$/,�&".$&0.!'�����������������������������������������������������������0!""�� .M�'UU�g,)$,"�$/,�&".$&0.!'��



��������� ���	
����
�������
�������
��
����
���
�������	��
���	�����	�����
��	������	�������

���������
�����
��
	�������������	������	�	� !���� "�	��	
��!�
���!���
�����!�
��
!���
���
!����!�	��
!��	��!��	�!���
��	���!��	��!��������!�
��"# ��̂V6811<>125A51464<64I56:4<2O65E2I81L5678:4613LI464I846346I8D69<164I5;<=45:2>562<14=824\681D6A343L845D6F=5B3<>:7J6@78LL5D61546F=<@3467<::5:6?J6W_̀A6<B5=64I5615E4@<>=6J58=:\62<A5:68@45=63467<:462<14=824:6846ZaN681D6H3186U315I8=4M:6U<J6a37764<6C=328631b525A?5=681D6c81>8=JRdSI56D<A5:43268AA<13>A6<B5=:>FF7J6I8:6:54631\6934I62<14=8246F=3231L62<A31L6>1D5==51595D6F=5::>=5\e6f34368187J:46c8O<?6[81L6:83DRd0123452M:67<::5:631634:6PQ6?>:315::63:686D3=5246=5@75243<16<@64I565E25::628F8234J63164I56PQ8AA<13>A6134=8456A8=O546L3B5164I56:48=4K>F6<@6C=328M:6Z>==>F6F7814R6CB5=:>FF7J63164I5695:49377673O57J6?56A3==<=5D6<164I5658:462<8:46934I6C=328M:6D523:3<164<6=5:48=4634:6A<4I?8775D]8=9>167315:ReZJg)%%(h&)gi',+\jkl0CU6UkjCmUfkj6UkNCUSkU����no�pqrs���t�����uv r��w�oosrxy



��������� ���	
����
�������
�������
��
����
���
�������	��
���	�����	�����
��	������	�������

���������
�����
��
	�������������	������	�	� !���� "�	��	
��!�
���!���
�����!�
��
!���
���
!����!�	��
!��	��!��	�!���
��	���!��	��!��������!�
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