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[1. SUMMARY AND RECOMMENDATIONS

This investigation is in response to an application by OneSteel Australian
Tube Mills Pty Ltd (ATM) in relation to the allegation that dumping of certain
hollow structural sections (HSS) exported to Australia from the People's
Republic of China (China), the Republic of Korea (Korea), Malaysia, Taiwan,
and the Kingdom of Thailand (Thailand), and subsidisation of HSS exported
to Australia from China, caused material injury to the Australian industry that
produces like goods.

This statement of essential facts (SEF) sets out the facts on which the Chief
Executive Officer (CEQ) of the Australian Customs and Border Protection
Service (Customs and Border Protection) proposes to base his
recommendations to the Minister for Home Affairs (the Minister) in relation to
the investigation.

1.4. Proposed recommendation

Customs and Border Protection has made a preliminary finding that the
dumping of HSS exported to Australia from China, Korea, Malaysia and
Taiwan, and the subsidisation of HSS exported to Australia from China, has
caused material injury to the Australian industry producing like goods.

The CEO proposes to recommend to the Minister that a dumping duty notice
be published in respect of HSS exported to Australia from China, Korea,
Malaysia and Taiwan, and a countervailing duty notice be published in
respect of HSS exported to Australia from China.

1.2. Application of law to facts
1.2.1. Authority to make decision

Division 2 of Part XVB of the Customs Act 1901 (the Act) sets out, among
other matters, the procedures to be followed and the matters to be

considered by the CEQ in conducting investigations in relation to the goods
covered by an application for the purpose of making a report to the Minister.
The CEO'’s powers under this Division have been delegated to certain officers
of Customs and Border Protection.

1.2.2. Application

On 12 August 2011, ATM lodged an application requesting that the Minister
publish a dumping duty notice in respect of HSS exported to Australia from
China, Korea, Malaysia, Taiwan and Thailand, and a countervailing duty
notice in respect of HSS exported to Australia from China.

Ta referenc.e to a division, section or subsection in this report is a reference to a provision of the Customs Act 1901
uniess otherwise specified.

SE!'—' 177: HSS | ChlraKo_mz;_Ma'gyE Taiwan and Thailand 6
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The CEO was satisfied that the application was made in the prescribed ;
manner by a person entitled to make the application.2

1.2.3. Initiation of investigation
After examining the application, the delegate of the CEO was satisfied that:

- there is an Australian industry in respect of like goods; and

« there appears to be reasonable grounds for the publication of a dumping
duty notice and a countervailing duty notice in respect of goods the
subject of the application, or for the publication of such notices upon the
importation into Australia of such goods. 3

The CEO decided not to reject the application, and notice of the initiation of
this investigation was published on 19 September 20114,

1.2.4. Preliminary Affirmative Determination

On 23 December 2011, the CEOQ, after having regard to the application and
submissions, was satisfied that there were sufficient grounds for the
publication of a dumping duty notice in respect of HSS exported to Australia
from China, Korea, Malaysia and Taiwan, and made a preliminary affirmative
determination (PAD)> to that effect.

No PAD was made in relation to goods exported from Thailand. No PAD was
made in relation to subsidies.

Customs and Border Protection decided to require and take securitiest in
respect of any interim dumping duty that may become payable in respect of
the goods from China, Korea, Malaysia and Taiwan that were entered into
home consumption on or after 10 January 2012.

1.2.5. Statement of essential facts

The CEO must, within 110 days after the initiation of an investigation, or such
longer period as the Minister allows, 7 place on the Public Record a statement
of the facts on which the CEO proposes to base his recommendation in
relation to that application. 8

in formulating the SEF, the CEO must have regard to the application
concerned, any submissions concerning publication of the notice that are
received by Customs and Border Protection within 40 days after the date of
initiation of the investigation, and any other matters considered relevant. 9

2526978
35.269TC(1)
45.269TC(4)
55.269TD
65.42

75 269zH1
85.269TOAA(1)
95 269TDAA(2)

SEF 177: H3S China_,"Korea, Malaysia. Taiwan and Thailand 7
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For this investigation, the Minister granted a 140 day extension to the date by
which the SEF must be placed on the Public Record. This SEF is now due on
or before 23 April 2012.

1.3. Preliminary findings and conclusions

Customs and Border Protection has made the following prefiminary findings
and conclusions based on available information at this stage of the
investigation.

1.3.1. Australian industry (Chapter 4 of this report)

Customs and Border Protection has found:

. there is an Australian industry producing like goods; and
« there are four Australian producers of HSS.

1.3.2. Dumping investigation (Chapter 6 of this report)

HSS exported to Australia from China, Korea, Malaysia and Taiwan during
the investigation period was dumped. The volume of dumped goods, and the
dumping margins, were not negligible.

Some HSS exported to Australia from Thailand during the investigation
period was dumped, but the volume of dumped goods was negligible

Customs and Border Protection found the following dumping margins:

Product dumping

Exporter
margins

China
Dalian Steelforce Hi-Tech Co. Ltd 11.8%
Hengshui Jinghua Steel Pipe Co., Ltd 28.1%
Huludao City Steel Pipe Industrial Co., | 12.6%

Ltd

Qingdao Xiangxing Steel Pipe Co., Ltd | 9.3%
Zhejiang Kingland Pipeline & 16.6%
Technologies Co. Ltd

Jiedong Economic Development 29.9%

Testing Zone Tai Feng Qiao Metal
Products Co., Ltd

Selected non-cooperating exporters 46.2%
Korea

Kukje Steel Co., Ltd 3.2%
Selected non-cooperating exporters 8.9%
Malaysia

Alpine Pipe Manufacturing SDN BHD 3.0%
Selected non-cooperating exporters 20.0%

SEF 177: HSS China, Korea, Malaysia, Taiwan and Thailand 8
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Exporter Product d.umping
margins
Taiwan
Shin Yang Steel Co., Ltd 2.8%
Ta Fong Steel Co., Ltd 2.4%
Selected non-cooperating exporters 5.3%
Thailand
Pacific Pipe Public Co. Ltd < 2%
Saha Thai Steel Pipe Public Co., Ltd < 2%
Samchai Steel Industries Public 13.1%
Company Limited

Customs and Border Protection proposes to terminate the dumping
investigation so far as it relates to Thailand.

1.3.3. Subsidy investigation (Chapter 7 of this report)

Following its investigation into the 35 alleged subsidy programs, Customs
and Border Protection has found that the following 28 programs are
countervailable subsidies:

e Program 1: Preferential Tax Policies for Enterprises with Foreign
Investment Established in the Coastal Economic Open Areas and
Economic and Technological Development Zones

e Program 2: One-time Awards to Enterprises Whose Products Qualify
for ‘Well-Known Trademarks of China’ and ‘Famous Brands of China’

e Program 5: Matching Funds for International Market Development for

Small and Medium Enterprises

Program 6: Superstar Enterprise Grant

Program 7: Research & Development (R&D) Assistance Grant

Program 8: Patent Award of Guangdong Province

Program 10: Preferential Tax Policies for Foreign Invested

Enterprises— Reduced Tax Rate for Productive Foreign Invested

Enterprises scheduled to operate for a period of not less than 10 years

e Program 11: Preferential Tax Policies for Enterprises with Foreign
Investment Established in Special Economic Zones (excluding
Shanghai Pudong area)

e Program 12: Preferential Tax Policies for Enterprises with Foreign
Investment Established in Pudong area of Shanghai

o Program 13: Preferential Tax Policies in the Western Regions

Program 14: Tariff and value-added tax (VAT) Exemptions on Imported

Materials and Equipments

Program 15: Innovative Experimental Enterprise Grant

Program 16: Special Support Fund for Non State-Owned Enterprises

Program 17: Venture Investment Fund of Hi-Tech Industry

Program 18: Grants for Encouraging the Establishment of

Headquarters and Regional Headquarters with Foreign Investment.

©

© © e o
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* Program 19: Grant for key enterprises in equipment manufacturing
industry of Zhongshan

Program 20: Hot rolled steel provided by government at less than
adequate remuneration

Program 21: Water Conservancy Fund Deduction

Program 22: Wuxing District Freight Assistance

Program 23: Huzhou City Public Listing Grant

Program 27: Huzhou City Quality Award

Program 28: Huzhou Industry Enterprise Transformation & Upgrade
Development Fund

Program 29: Land Use Tax Deduction

Program 30: Wuxing District Public List Grant

Program 31: Anti-dumping Respondent Assistance

Program 32: Technology Project Assistance

Program 34: Balidian Town Public Listing Award

Program 35: Preferential Tax Policies for High and New Technology
Enterprises

Subsidy margins determined for Chinese exporters are:

Product
Exporter subsidy
L “margins
Dalian Steelforce Hi- Tech Co. Ltd o 9.1%
'Hengshui Jinghua Steel Pipe Co., Ltd 50% _
Huludao City Steel Pipe Industrial Co., Ltd __Negligible
Qingdao Xiangxing Steel Pipe Co., Lid Negligible
Zhejiang Kingland Pipeline & Technologies Co. Ltd 2.5%
Jiedong Economic Development Testing Zone Tai 8.7%
i Feng Qiao Metal Products Co., Ltd ) )
Selected non-cooperating exporters 52.8% B

Customs and Border Protection proposes to terminate the subsidy
investigation so far as it relates to the two exporters with negligible subsidy
margins.

1.3.4. Economic condition of the industry (Chapter 8 of this report)

During the investigation period the Australian industry producing like goods
experienced injury in the form of:

price suppression;

price depression;

decreased sales volume; and
lost profit and profitability.

® ©o © ©

SEF 177: HSS China, Korea, Malaysia, laiwan and Thaitand 10
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1.3.5. Have dumping and subsidisation caused material injury?
(Chapter 9 of this report)

Customs and Border Protection found the dumping and subsidisation caused
material injury to the Australian industry.

1.3.6. Will dumping and subsidy and material injury continue? (Chapter
10 of this report)

Customs and Border Protection found:

o exports of HSS from China, Korea, Malaysia and Taiwan in the future
may be at dumped prices;

o exports of HSS from China in the future may be at subsidised prices;
and

¢ continued dumping or subsidisation may cause further material injury
to the Australian industry.

1.3.7. Proposed recommendation

Based on these preliminary findings, the CEO proposes to recommend to the
Minister that:

1. adumping duty notice be published in respect of HSS exported to
Australia from China, Korea, Malaysia and Taiwan; and

2. acountervailing duty notice be published in respect of HSS exported
to Australia from China.

1.4. Final report

The CEO's final report and recommendation must be provided to the Minister
by 7 June 2012.

SEF177:HSS  China, Korea, Malaysia, Taiwon and Thailand 11
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|2 BACKGROUND

2.1. Initiation

On 12 August 2011, ATM lodged an application'® for the pubiication of a
dumping duty notice in respect of HSS exported to Australia from China,
Korea, Malaysia, Taiwan and Thailand, and a countervailing duty notice in
respect of HSS exported to Australia from China.

Additional information was received from ATM on 26 August 2011.

Following an examination of the application, the delegate of the CEO decided
not to reject the application, and an investigation into the alleged dumping
and subsidisation of HSS exported to Australia from China, Korea, Malaysia,
Taiwan and Thailand was initiated on 19 September 2011.

Customs and Border Protection published a notice in The Australian
newspaper on the date of initiation, and released ACDN 2011/43, which
contains further details on the investigation.

The investigation period, used to determine whether dumping and
subsidisation has occurred, was established as being from 1 July 2010 to
30 June 2011.

Customs and Border Protection has examined the Australian market and the
economic condition of the industry from 1 July 2007 for the purposes of injury
analysis.

2.2. Preliminary affirmative determination

The CEO may, at any time not earlier than 60 days after the date of initiation
of an investigation, make a PAD in respect of goods the subject of an
application.

In order to make a PAD, the CEO must be satisfied that:

a) there appears to be sufficient grounds for the publication of such a
notice; or

b) it appears that there will be sufficient grounds for the publication of
such a notice subsequent to the importation into Australia of such
goods.

On 23 December 2011 the CEO publicly notified that a PAD had been made

in relation to the dumping of HSS exported to Australia from China, Korea,
Malaysia and Taiwan.

10 under s 26978 of the Act

SEF 177: H-SS“ T -_C-_hina, Korea_, Malaysia, Taiwan and Thailand 12
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Following this PAD, Customs and Border Protection has requireg, and is
taking, securities in respect of any interim dumping duty that may become
payable in respect of HSS exported to Australia from China, Korea, Malaysia
and Taiwan that are entered for home consumption on or after

10 January 2012.

2.3. Responding to this SEF

This SEF sets out the essential facts on which Customs and Border
Protection proposes to base its final recommendations to the Minister.

This SEF represents an important stage in the investigation. It informs
interested parties of the facts established and allows them to make
submissions in response to the SEF.

It is important to note that the SEF may not represent the final views of
Customs and Border Protection.

Interested parties have 20 days to respond to the SEF. Customs and Border
Protection will consider these responses in making its final report to the
Minister. The report will recommend whether or not a dumping duty notice
and/or a countervailing duty notice should be published, and the extent of any
interim duties that are, or should be, payable.

Responses to this SEF should be received by Customs and Border Protection
no later than 14 May 2012. Customs and Border Protection is not obliged to
have regard to any submission made in response to the SEF received after
14 May 2012 if to do so would, in the opinion of the CEO, prevent the timely
preparation of the report to the Minister.

Customs and Border Protection must report to the Minister by 7 June 2012.

Submissions should preferably be emailed to tmops3@customs.gov.au.

Alternatively, they may be sent to fax number +61 2 6275 6990, or posted to:

Director Operations 3

Trade Measures Branch

Australian Customs and Border Protection Service
5 Constitution Avenue

CANBERRA ACT 2601

AUSTRALIA

Confidential submissions must be clearly marked accordingly and a non-
confidential version of any submission is required for inclusion on the Public
Record.

A guide for making submissions is available at the Customs web site
www.customs.qov.au (follow the links to: Anti-Dumping > Reference Material
> Guidance for Submissions).

SEF 177; HSS "China, Korea, Malaysia, Taiwan and Thailand 13
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The Public Record contains non-confidential submissions by interested
parties, the non-confidential versions of Customs and Border Protection’s visit
reports and other publicly available documents. It is available by request in
hard copy in Canberra (phone (02) 6275 6547 to make an appointment), or
online at http://adpr.customs.gov.au/Customs/.

Documents on the Public Record should be read in conjunction with this SEF.
2.4. Previous cases

Customs and Border Protection has previously conducted several
investigations, (including reviews and continuation inquiries) into HSS and
specific sub-categories of HSS from various origins.

These have included:

» 2006/2007 Investigation (No. 116);

» 2008/2009 Review (No. 143);

. 2008/2009 Investigation (No. 144);

« 2009 Continuation Inquiry (No. 147); and
« 2009/2010 Review (No. 153).

A summary of these investigations is in Customs and Border Protection’s
consideration report for this investigation (CON177).

SEF 77 HSS China, Korea, Mataysia. Taiwan and Thailand 14




PUBLIC FILE
PUBLIC RECORD FOLIO 211

|3. THE GOODS AND LIKE GOODS

3.1.  Preliminary finding

Customs and Border Protection has made a preliminary finding that the
Australian industry produces HSS that has characteristics closely resembling
those of HSS manufactured in China, Korea, Malaysia, Taiwan and Thailand
and exported to Australia, and has therefore made a preliminary finding that
HSS manufactured by the Australian industry are like goods."'

3.2. The goods
The goods the subject of the application (the goods) are:

certain electric resistance welded pipe and tube made of carbon steel,
comprising circular and non-circular hollow sections in galvanised and
non-galvanised finishes. The goods are normally referred to as either
CHS (circular hollow sections) or RHS (rectangular or square hollow
sections). The goods are collectively referred to as HSS (hollow
structural sections). Finish types for the goods include in-line
galvanised (ILG), pre-galvanised, hot-dipped galvanised (HDG) and
non-galvanised HSS.

Sizes of the goods are, for circuiar products, those exceeding 21mm up to
and including 165.1mm in outside diameter and, for oval, square and
rectangular products those with a perimeter up to and including 1277 .3mm.
Categories of HSS excluded from the goods are conveyor tube; precision
RHS with a nominal thickness of less than 1.6mm and air heater tubes to
Australian Standard (AS) 2556.

The application includes the following information to clarify the nature of the
goods.

Finishing
All HSS regardless of finish is included in the application.

Non-galvanised HSS is typically of painted, black, lacquered or ociled finished
coatings.

CHS with other than plain ends (such as threaded, swaged and shouldered)
are also included in the application.

" in terms of 5.269T

SEF 177: HSS """ "China, Korea, Malaysia, Taiwan and Thailand 15
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Standards

HSS is generally produced to either the British Standard BS 1387 or the
Australian Standard AS 1163 or international equivalent standards (including
ASTM/JIS and KS).

HSS can also be categorised according to minimum yield strength. The most
common classifications are 250 and 350 mega Pascals (MPa).

HSS may also be referred to as extra-light, light, medium or extra heavy
according to its wall thickness.

Excluded goods

The following categories are excluded from the goods subject of the
application:

e conveyor tube (made for high speed idler rolls on conveyor systems, with
inner and outer fin protrusions removed by scarfing (not exceeding
0.1 mm on outer surface and 0.25 mm on inner surface), and out of round
standards (i.e. ovality) which do not exceed 0.6 mm in order to maintain
vibration free rotation and minimum wind noise during operation);

* precision RHS with a nominal thickness of less than 1.6mm (is not used in
structural applications); and

¢ air heater tubes to AS.2556.

‘Structural’ sections

For clarification, the goods subject to the measures include all electric
resistance welded pipe and tube made of carbon steel meeting the above
description of the goods (and exclusions), regardless of whether or not the
pipe or tube meets a specific structural standard or is used in structural
applications.

3.3. Tariff classification

At initiation, Customs and Border Protection understood the goods to be
classified to the following tariff subheadings in Schedule 3 to the Customs
Tariff Act 1995 (the Tariff Act):

e 7306.30.00 (statistical codes 31, 32, 33, 34, 35, 36 and 37);
7306.61.00 (statistical codes 21, 22 and 23); and
e 7306.69.00 (statistical codes 26, 27 and 28).

Since initiation, the statistical codes related to these relevant subheadings
have been altered, and the goods are now classified to the following tariff
subheadings:

o 7306.30.00 (statistical codes 31, 32, 33, 34, 35, 36 and 37);
o 7306.61.00 (statistical codes 21, 22 and 25); and
7306.69.00 (statistical code 10).

SEF 177 HSS " China, Korea, Malaysia, Taiwan and Thailand 16
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The goods exported to Australia:

* from Korea and Taiwan are subject to a 5% rate of duty;

« from China and Malaysia are subject to a 4% rate of duty; and

¢ from Thailand using Thailand Free Trade Agreement rates are free
from duty as of 1 January 2010.

There are numerous Tariff Concession Orders applicable to the relevant tariff
subheadings.

3.4. Like goods
The Act makes references to ‘the goods' and ‘like goods'.

‘The goods' are those exported to Australia and alleged as being the cause of
material injury to the Australian industry.

‘Like goods’ are those produced by the Australian industry.'2
S. 269T(1) of the Act defines like goods as:

... goods that are identical in all respects to the goods under
consideration or that, although not alike in all respects to the goods
under consideration, have characteristics closely resembling those of
the goods under consideration.

An Australian industry can apply for relief from injury caused by dumped or
subsidised imports even if the goods it produces are not identical to those
imported. The industry must however, produce goods that are ‘like’ to the
imported goods.

Where the locally produced goods and the imported goods are not alike in all
respects, Customs and Border Protection assesses whether they have
characteristics closely resembling each other against the following
considerations:

i. physical likeness
ii. commercial likeness
iii. functional likeness
iv. production likeness

3.5. Claims Australian industry does not produce like goods
The following interested parties:

o the Australian Steel Association (Inc) (ASA);
o Sanwa Pty Ltd;
o Adsteel Brokers Pty Ltd T/as Adsteel;

12 The term also refers to goods which are sold on the dontestic market in the exporting country, or those which may be
exported to Austraiia :n the fiture.
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o Amity Pacific Pty Ltd;
e Graham Group; and
o Dalian Steelforce Hi-Tech Co.

lodged submissions claiming that the Australian industry (or certain members
thereof) do not, or cannot, supply certain models of HSS that would fit within
the goods description. Specifics of any non-confidential claims submitted,
where not discussed in this report, are outlined in the respective submissions
available on the Public Record.

There are many hundreds of potential individual models of HSS that can fall
within the goods definition. These can be delineated on the basis of finish,
shape, size, weight, quality, and combinations thereof.

Interested parties have acknowledged that the Australian industry currently
produces and sells many equivalent models to the particular imported models
in question. However, some interested parties submit that the Australian
industry does not currently produce, or is not willing to produce, certain
equivalent models to those which are imported.

With regard to this claim, even if correct, it would not enable Customs and
Border Protection to alter the description of the goods subject to
investigation. However, if proven correct, such claims may serve to
undermine a finding of injury caused by dumping and subsidisation in relation
to the imported models for which direct substitutes are unavailable from the
Australian industry. In turn, this may affect the assessment of the overall
materiality of injury caused by dumping and subsidisation.

If it was established that the Australian industry does not manufacture and
offer for sale in Australia like goods to a particular and clearly identifiable
subset of the imported HSS, it is open to the Minister to exclude that subset
from a dumping duty notice and countervailing duty notice.

Alternatively, it is also possible that separate non-injurious prices (NIPs) for a
clearly identifiable subset of the goods could be established to ensure that, if
measures are imposed, they are done so in a manner that removes only the
injury caused by dumping and subsidisation.

A grouping of non-confidential claims submitted to Customs and Border
Protection, under relevant topics, follows.

3.5.1. Galvanised HSS products

Several interested parties lodged non-confidential submissions to Customs
and Border Protection that claimed the Australian industry no longer
manufactures HDG pipe. The submissions referred to the ‘'mothballing’ of
Australian HDG facilities prior to the initiation of the current dumping action,
and consequent cessation of Australian HDG production.

'SEF 177: HSS China, Korea, Malaysia. Taiwan and Thailand 18
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In addition, it was submitted that there is no locally produced, substitutable
equivalent for HDG pipe in Australia. In particular, interested parties claimed
that in-line galvanised and pre-galvanised HSS, are not a suitable substitute
for HDG.

In relation to this issue, ATM has submitted:'3

« it has mothballed its last operational HDG facility (Acacia Ridge),
however ATM continues to make black CHS which is sent to an
outsourced galvaniser that hot-dip galvanises the ATM-produced CHS
and hence ATM still supplies locally-produced HDG HSS;

« the displacement of locally-produced HDG HSS by allegedly dumped
imports has contributed to this decision to mothball the HDG plant;

s in the event anti-dumping and/or countervailing measures are applied,
ATM may re-commence production at Acacia Ridge; and

» ATM's Duragai® and Supagal® HSS, is ‘fit for purpose’ for many
applications and directly substitutable with HDG pipe for many
common applications.

Customs and Border Protection has not undertaken a full assessment of
whether ATM-produced Duragal® and Supagal® (or other HSS produced in
Australia) HSS is directly ‘like’ to imported HDG HSS.

In any case, Customs and Border Protection preliminarily considers that ATM
does supply the Australian HSS market with locally-produced HDG HSS
(noting that throughout the investigation period this was manufactured by
ATM on-site but subsequently through outsourcing the finishing of ATM-
produced black HSS). Consequently, Customs and Border Protection does
not consider that HDG HSS should be treated separately for the purposes of
this investigation.

3.5.2. Thickness and cross-sectional size

Some interested party claims have asserted that ATM's production facilities
are physically restricted from producing certain thicknesses of non-circular
HSS. However, the claims have been inconsistent, suggesting ATM's
limitations in terms of thickness are 6mm or 9mm.

In terms of cross-sectional size, the claims have asserted that ATM cannot
produce non-circular product with a perimeter exceeding 800mm.

Customs and Border Protection notes that the claims around what thickness
and cross-sectional size limitations may exist for the Australian industry
manufacturing facilities are relatively recent, and it has not been able to test
the claims.

13 In its submission "ATM Correspondence 2011/02 - HSS exported from China, Korea, Malaysia, Taiwan and Thailand -
Investigation No. 177 - Like Goods and HDG', dated 5 December 2011 (Public Record file 2011/035616-01, fotios 116-
140).
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Customs and Border Protection will consider the issue further before I
reporting to the Minister. ‘

3.6. Findings - like goods

From available information, Customs and Border Protection has identified the I
following four entities as producers of like goods (collectively referred to as H
the ‘Australian industry’): .

ATM;

Orrcon Operations Pty Ltd (Orrcon);
Independent Tube Mills Pty Ltd (ITM); and
OneSteel Qil & Gas Pipe.

For discussion of the findings that the Australian industry actually produces '
like goods, see Chapter 4.

Customs and Border Protection considers that the Australian industry
produces like goods on the following grounds:

i. Physical likeness:

Australian industry manufactures a wide variety of HSS, available in
multiple shapes or profiles and in various finishes.

ii. Commercial likeness:

Australian industry HSS competes directly with imported goods in the
Australian market, as evidenced by the supply of HSS from China,
Korea, Malaysia, Taiwan and Thailand to many customers of the
Australian industry.

iii. Functional likeness:

Both imported and Australian produced HSS have comparable or
identical end-uses as evidenced by Australian industry customers that
source equivalent HSS from China, Korea, Malaysia, Taiwan and
Thailand.

iv. Production likeness:

Australian industry HSS is manufactured in a similar manner to the
imported goods.

The findings on i, i, iii, and iv above lead to the conclusion that the Australian
produced products, while not identical, have characteristics closely
resembling the imported goods. These findings are not premised on a
comparison of individual imported and domestically produced models, but
rather represent a global consideration.
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|4. AUSTRALIAN INDUSTRY

4.1. Preliminary finding

Customs and Border Protection has made a preliminary finding that there is
an Australian industry producing like goods.

4.2. Production process
For goods:

. to be taken be produced in Australia they must be wholly or partly
manufactured in Australia;

. to be taken to be partly manufactured in Australia, at least one substantial
process in the manufacture of the goods must be carried out in Australia.'

Customs and Border Protection undertook verification visits to one of ATM's
premises’s and Orrcon’s premises.

During these visits, Customs and Border Protection reviewed the associated
production processes and costs as detailed in Australian industry visit reports
on the Public Record.

The visit to ATM included a tour of the HSS manufacturing facilities. During
this tour, Customs and Border Protection observed the production process of
HSS (noting that the visit site only produces certain shapes, sizes and
finishes of HSS).

ATM's production process is as follows:

e Raw material feed of hot-rolled coil (HRC), which is generally
black/unfished but in some cases purchased pre-galvanised, is
delivered to ATM by its suppliers.

o The HRC is loaded into a slitter and uncoiled then slit to various
widths, edges trimmed, then re-rolled into smaller slit coils ready for
use in the pipe and tube mills.

e The slit coil is then loaded into an accumulator where it is unrolled and
fed into a mill for formation into pipe and tube (as the loaded coil ends,
the following coil is butt welded to the preceding coil, and the
accumulator allows a continuous flow of cail into the production
process).

e The slit coil is then cold formed through a series of rolls into a circular
pipe. The pipe is welded along the seam, using an electric resistance
welding process, into a continuous holtow round tubular shape.

14 | terms of 5.269T(2) and 269T(3)
15 Mayfie's, NSW
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e The round tubular pipe is then further formed through rolls into square,
rectangular and other shapes/cross sections as required (or left
circular).

e The product is surface-finished by applying various protective coatings
such as paint, varnish, oil or galvanising (inline or HDG — see below).
HSS, made from pre-galvanised HRC is repair-galvanised along the
weld line.

¢ The HSS is date and time stamped, cut to length, bundled and placed
in racks ready for storage or despatch to customers.

s The ends of the bundled HSS are painted with a colour coded to
identify its gauge (wall thickness).

In terms of HDG HSS, ATM produces black CHS that is then outsourced-
galvanised in Australia (see Section 3.5.1).

Customs and Border Protection therefore considers that HSS is wholly
manufactured in Australia, including HDG HSS.

4.3. Preliminary conclusion — Australian industry

Based on the information available, Customs and Border Protection considers
that:

. the HSS manufactured or produced by Australian are like goods (see
Chapter 5);

. the like goods were wholly manufactured in Australia; and

. there is an Australian industry consisting of persons who produce like
goods in Australia'é in the form of ATM and three other manufacturers.

6 inverms of s 263T(4)
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5.  AUSTRALIAN MARKET

5.1. Preliminary finding

There is an Australian market for HSS, which Customs and Border Protection
understands to be approximately 500,000 tonnes per year. The market is
supplied by Australian producers, and by importers which generally supply
HSS distributors and (less commonly) end-users.

5.2. Introduction

The Australian HSS market is supplied by Australian producers and
importers. HSS is used in a wide variety of applications including:
Automotive, engineering construction, manufacturing, mining, oil and gas,
residential and non-residential construction, temporary fencing, transport,
furniture and play equipment, and rural applications.

5.3. Market Structure
5.3.1. Australian Producers

The application was lodged by ATM on behalf of the Australian industry
producing HSS. Australian industry members have not publicly indicated their
support or otherwise. The Australian industry is comprised of four entities
(see Section 3.6).

Of these entities, ATM and Orrcon accounted for more than an estimated
98% of the Australian production of like goods during the investigation period.

ATM's sales of its own production accounted for over an estimated 60% of
sales by Australian industry members (with the vast majority of remaining
sales by the Australian industry being made by Orrcon), and over and
estimates 30% of the total Australian market.

Customs and Border Protection requested and received information from
ATM and Orrcon.during the investigation.

5.3.2. Importers

Customs and Border Protection performed a search of its database and
identified 107 importers, of which seven were classified as ‘major’ importers
of the goods.

Customs and Border Protection undertook visits to the following major
importers and prepared reports following the visits:

« CMC Australia Pty Ltd;

+ Croft Steel Pty Ltd;

« The Trustee for Pedruco Family Trust (trading as GP Marketing
International Pty Ltd);
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. Steelforce Trading Pty Ltd;

« Stemcor Australia Pty Ltd;

« Thyssenkrupp Mannex Pty Ltd; and
» Orrcon.

Customs and Border Protection estimates the above importers collectively
account for more than 60% of the volume of the goods imported from the
countries under consideration during the investigation period.

5.4. Marketsize

Customs and Border Protection has combined import data from its
commercial database with Australian industry sales information to estimate
the size of the Australian market for HSS during the investigation period. It
understands the Australian market for HSS to be approximately 500,000
tonnes per year.

Available data indicates the market experienced fluctuations in size over the
injury analysis period, decreasing approximately 20% in FY2009, increasing
approximately 12% in FY2010 and decreasing approximately 10% in FY2011.

SEF 177; HSS_ B Cth\a_ Karba Malaysia, Tai\)va_na_nd Thailand 24




PUBLIC FILE
PUBLIC RECORD FOLIO 201
[6.  DUMPING INVESTIGATION ]

6.1. Preliminary findings

Customs and Border Protection has made a preliminary finding that HSS
exported to Australia from China, Korea, Malaysia and Taiwan in the
investigation period was dumped.

6.2. Introduction
6.2.1. Number and categorisation of exporters

Customs and Border Protection estimates there were a total of around 100
HSS exporters!” from the five countries/region subject of this investigation
that exported HSS to Australia in the investigation period.

Despite the relatively large number of exporters, Customs and Border
Protection has not undertaken a sampling exercise in terms of s.269TACB(8).

Rather, Customs and Border Protection sought to determine exporter-specific
dumping (and subsidy'8) margin calculations for all exporters, after
investigating the exportations of all exporters in the investigation period,
whether or not they cooperated with the investigation. Therefore, Customs
and Border Protection regards all exporters to be ‘selected exporters’ in
relation to s.2697.19

Shortly after igniting the investigation, Customs and Border Protection wrote
to all known potential exporters of HSS (identified in its commercial
database), inviting them to make themselves known as an HSS exporter and
cooperate with the investigation by completing an Exporter Questionnaire.

Customs and Border Protection received 22 responses to the Exporter
Questionnaire issued in relation to the dumping and subsidy investigation on
HSS. There were 13 exporters that provided adequate and timely responses
to the Exporter Questionnaires—nine were visited for verification purposes,
and data for the other four was examined without on-site verification.

In the case of those exporters that provided an adequate and timely response
to the Exporter Questionnaire, Customs and Border Protection was able to
base the dumping margin (and subsidy) calculations on the data submitted.
These exporters were considered to be ‘selected cooperating exporters’.

17 tis difficult to estimate the numter of exporters accurately because in some cases Customs and Border Protoction is
only aware of the identities of the suppliers, which can be trading entities or manufacturers. Customs and Border
Protection usually regards the tnanufacturer to be the exporter. Where the supplier details for particular importations in the
Customs and Borcer Protecticn commercial database relate to traders, this means the identities and number of the
exporters (manufacturers) are unknown.

181 the case of Chinese exparters.

19g 269T(1) provides that 'selected exposter, in relation to a dumping duty natice or a countervailing duty notice in
respect of gocrs, means an exporter of goods the subject of the application or like Goods whase exportations were
investigated for the purpose of decicing whether or nct to publsh that natice”
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In some instances, the data submitted by these exporters was verified in on-
site visits to the exporters’ premises. In other cases, the data was examined
by Customs and Border Protection without on-site verification.

in the case of those exporters that provided inadequate responses to the
Exporter Questionnaire, or did not respond to the questionnaire, Customs
and Border Protection regarded these exporters as ‘selected non-cooperating
exporters’.

The calculation of dumping margins for each selected cooperating and
selected non-cooperating exporter is at Confidential Attachment 1.

6.2.2. Selected cooperating exporters
Exporters whose data was verified on-site

Customs and Border Protection undertook verification visits to the following
nine selected cooperating exporters (which collectively accounted for more
than an estimated 70% of the volume exports of HSS to Australia from the
five nominated countries/region in the investigation period), and based
dumping margin (and subsidy — see Chapter 7) calculations upon that verified
data.

China:
« Dalian Steelforce Hi-Tech Co., Ltd (Dalian Steelforce)
« Huludao City Steel Pipe Industrial Co., Ltd (Huludao)
« Hengshui Jinghua Steel Pipe Co., Ltd (Hengshui Jinghua)
» Zhejiang Kingland Pipeline and Technologies Co., Ltd (Zhejiang
Kingland)

Korea:
+ Kukje Steel Co., Ltd (Kukje)

Malaysia:
« Alpine Pipe Manufacturing Sdn Bhd (Alpine)

Taiwan:
» Shin Yang Steel Co., Ltd (Shin Yang)

Thailand:
« Pacific Pipe Public Co. Ltd (Pacific)
« Saha Thai Steel Pipe Public Co., Ltd (Saha)
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Exporters whose data was assessed without verification

Customs and Border Protection examined the data contained in responses to
Exporter Questionnaires by a further four selected cooperating exporters, and
found the data to be verifiable and without material deficiency.

However, verification visits were not undertaken in relation to these exporters.
Rather, Customs and Border Protection calculated dumping (and subsidy)
margins after analysing the data submitted by these entities.

The analysis included some tests of the data for completeness, relevance
and accuracy, and some benchmarking to verified data of a similar nature.
The four selected cooperating exporters subject of this approach are listed
below.

China:
» Qingdao Xiangxing Steel Pipe Co Ltd (Qingdao Xiangxing)
« Jiedong Economic Development Testing Zone Tai Feng Qiao Metal
Products Co., Ltd (TFQ)

Taiwan:
e TaFong Steel Co., Ltd (Ta Fong)

Thailand:
o Samchai Steel Industries Public Company Limited (Samchai)

6.2.3. Selected non-cooperating exporters

Customs and Border Protection found that all other responses to the Exporter
Questionnaire were deficient in a material degree.In each of the cases of
deficiency, Customs and Border Protection provided an opportunity for the
exporter concerned to address those deficiencies.

Having regard to the original responses to the Exporter Questionnaires, and
to subsequent attempts to address deficiencies, Customs and Border
Protection finds the responses to Exporter Questionnaire from the following
exporters remained deficient, and could not be relied upon for calculating
preliminary dumping (and subsidy?°) margins:

China:
« Shandong Fubo Group Co (Shandong Fubo)
« Tianjin Jinshengde Steel Tube Product Co., Ltd (Tianjin Jinshengde)
o Zibo Fubo Steel Pipes Factory (Zibo Fubo)
» Zibo Litong Steel Pipe Co., Ltd (Zibo Litong)

04 the case of Chinese se'ecter! cooperating exparters — ses Chapter 7
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Korea:
» Dae Myung Steel Co., Ltd (Dae Myung)
+ Jinbang Steei Korea Co., Ltd (Jinbang)
» Steelpia Co., Ltd (Steelpia)
« Yulchon Co., Ltd (Yulchon)

Malaysia:
+ Southern Steel Pipe Sdn Bhd (Southern Steel)

Customs and Border Protection considers that the failure to supply a
substantially complete response to the Exporter Questionnaire that is absent
of material deficiency amounts to less than full cooperation with this
investigation.

The information provided by these entities was assessed as being materially
deficient and not sufficient to warrant verification, and it is considered to be
unreliable. Customs and Border Protection regards these entities as selected
non-cooperating exporters.

It also considers all those entities that exported HSS to Australia from any of
the five countries/region subject of the investigation that did not make
themselves known to Customs and Border Protection, and did not provide a
response to the Exporter Questionnaire to be selected non-cooperating
exporters.

The export prices and normal values (and subsidy amounts) for selected non-
cooperating exporters have been determined after having regard to all
relevant information.

The preliminary dumping findings are outlined in the sections below that are
particular to each country/region.

6.3. ‘Market situation’ assessments

This investigation has involved assessments as to whether there was a
situation in the Chinese domestic market for HSS, and whether there was a
situation in the Thai domestic market for HSS, during the investigation period,
such that selling prices of HSS in those markets were not suitable for the
determination of normal value (i.e. a ‘market situation’ or ‘particular market
situation’ existed).

6.3.1. Market situation assessment - China

After having regard to all relevant information, Customs and Border
Protection preliminarily finds that there was a situation in the Chinese HSS
market during the investigation period such that sales in that market are not
suitable for use in determining normal value under s.269TAC(1).

Customs and Border Protection’s detailed assessment of whether a market
situation existed for China is at Appendix A.
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Customs and Border Protection therefore considers that the normal vaiue in
respect of HSS exported to Australia from China should be constructed under
$.269TAC(2)(c) of the Act.

It is noted that the construction of normal value under s.269TAC(2)(c) has
been undertaken in accordance with the conditions of Regulation 180 and
181 of the Customs Regulations 1926 (the Regulations),2! as required by
s.269TAC(5A).

The Regulations provide for an examination of the reasonableness of
exporters’ recorded costs. This is discussed further in Section 6.4 below.

6.3.2, Market situation assessment - Thailand

After having regard to all relevant information, Customs and Border
Protection preliminarily finds that there was not a market situation in the Thai
HSS market during the investigation period such that sales in that market are
not suitable for use in determining normal value under s.269TAC(1)

Customs and Border Protection has also determined that the costs of
production recorded by Thai HSS manufacturers are reasonable for working
out such costs in accordance with Regulation 180(2).

Customs and Border Protection's detailed assessment of whether a market
situation existed for Thailand, and exporters’ costs reasonableness, is at
Appendix B.

However, publicly available information recently observed by Customs and
Border Protection is considered to provide some further support to ATM's
allegations of a market situation in Thailand.

Customs and Border Protection considers this information warrants further
consideration and investigation, including with the Government of Thailand.

it should therefore be noted that Customs and Border Protection is continuing
its inquiries in relation to the market situation assessment (including the
assessment of reasonableness of exporters’ costs) for Thailand. These
findings may alter the dumping assessment for Thai exporters.

See Appendix B for further discussion of this matter.

6.4. Reasonableness of HSS costs in China

In terms of costs of manufacture or production, Regulation 180(2) requires
that if:

21 Al references to any regulation within this report are to the Customs Regulations 1926 unless specificatly stated
ctherwise.
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1. an exporter keeps records relating to like goods that are in
accordance with generally accepted accounting principles (GAAP) in
the country of export; and

2. those records reasonably reflect competitive market costs associated
with the production or manufacture of like goods;

the Minister must work out the cost of production or manufacture using
information set out in the exporter’s records.

Where the conditions of Regulation 180(2) are not met, it is Customs and
Border Protection’s position that the costs records kept by that exporter are
not required to be used in working out their costs, and Customs and Border

22
Protection may resort to other information to calculate these costs.

During this investigation, Customs and Border Protection has assessed that
the accounting records of all Chinese selected cooperating exporters have
been kept in accordance with the Chinese GAAP (with reference to the
auditor’s opinions in each company's audited financial statements)

However, in the course of making its market situation assessment for China,
Customs and Border Protection noted the Government of China (GOC) has
significantly influenced the Chinese iron and steel industry, and this influence
is likely to have materially distorted competitive conditions and affected
supply in that industry.

Customs and Border Protection noted in its market situation assessment that
the GOC influences in the iron and steel industry can be broadly categorised
as follows:

measures to drive structural adjustment;

technological, efficiency and environmental development measures;
export restrictions on coke; and

subsidisation of encouraged practices and products.

bl

Much of the material underpinning the categories of GOC influences above,
and the related analysis that led Customs and Border Protection to the
market situation finding, is also relevant to assessing whether the various
elements of the costs to make and sell HSS in China, as recorded by
exporters, are reasonable.

Customs and Border Protection considers it is possible that all HSS cost
elements (especially when expressed as averages, or amounts per unit, as is
required for constructed normal values) have been distorted by the nature
and degree of GOC influence in the iron and steel industry.

22 For ex , in the recent in igation into atuminium extrusions frem China (REP 148), Customs and Border
Protection tourc that the cencitions of Regulation 18C(2) were not met as, although the records of Chinese expoits were
kept in accerdance with the GAAP, the cost of primary aluminium in these recoids was not reasonably refiective of
competitive market costs. Customs and Border Protection instead substituted the prevailing Londen Metals £xchange
(L.ME) price of primary aluminium for the costs ¢f Chinese menufacturers
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However, Customs and Border Protection has formed the view that the GOC
influence in the iron and steel industry is most pronounced in the parts of that
industry that might be described as upstream from HSS production. In
particular, Customs and Border Protection considers that GOC-driven market
distortions have resulted in artificially low prices for the key raw materiais
used in HSS production in China — HRC and narrow strip.

In these circumstances, Customs and Border Protection considers the costs
incurred by HSS manufacturers in China for HRC and narrow strip used in the
investigation period do not reasonably reflect competitive market costs in
terms of Regulation 180(2).

Customs and Border Protection therefore sought to replace the costs of HRC
and narrow strip for each Chinese exporter, as recorded by these exporters,
when constructing normal values.

Customs and Border Protection used the HRC and narrow strip costs incurred
by exporters used for the purposes of the subsidy investigation (i.e. Subsidy
Program 20 - refer to PART Ill of Appendix C) to calculate the amendment
required for HRC and narrow strip in exporters costs.

This benchmark was used at it is considered to be a reasonable reflection of
competitive market costs for HRC and narrow strip. In each case, application
of this benchmark resulted in an uplift to exporters’ HRC and narrow strip
costs (i.e. the actual costs incurred by HSS exporters for HRC and narrow
strip were lower than the benchmark amount).

To arrive at this uplift amount, Customs and Border Protection applied the
same benchmark used (as appropriate) in its countervailing investigation to
determine adequacy of remuneration under Program 20 to all purchases of
HRC and narrow strip incurred by selected cooperating exporters to arrive at
a percentage uplift to be applied to the raw materials cost recorded in the
exporters’ records.

For selected non-cooperating exporters, the highest percentage uplift found
in relation to the selected cooperating exporters was used, in the absence of
reliable information to demonstrate this uplift would have been lower for these
exporters.

Customs and Border Protection considers this benchmark to be reflective of
competitive market costs for HRC and narrow strip. The details of the
benchmark used is outlined in Appendix C to this SEF.

The constructed normal values for Chinese exporters discussed below are
based on revised costs to make and sell that take account of the uplift for
benchmark HRC and narrow strip costs.
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6.5. Determination of profit for constructed normal values in
China

Customs and Border Protection notes Regulation 181A provides that, where
reasonably possible, profit must be worked out using data relating to the
production and sale of like goods by the exporter or producer of the goods in
the ordinary course of trade.

Accordingly, Customs and Border Protection calculated a weighted average
net profit, measured as a percentage mark-up on full cost to make and sell,
for each Chinese selected cooperating exporter, using the verified cost to
make and sell data (i.e. prior to substitute HRC and narrow strip costs) and
verified domestic selling prices from sales made in the ordinary course of
trade in the investigation period.

Where the exporters made domestic sales in the ordinary course of trade, in
sufficient quantities, this measure of profit was used to construct normal
values that were based on revised unit costs that included uplifted HRC and
narrow strip costs using the benchmark data.

In the case of one Chinese exporter, Dalian Steelforce, where Customs and

Border Protection found a low volume of relevant domestic sales, it used the
average net profit from domestic sales made in the ordinary course of trade

by the other selected cooperating exporters from China.

The constructed normal values for Chinese exporters discussed below
include the profit amounts calculated in the manner described above.

6.6. Dumping margins for selected cooperating exporters -
China

6.6.1. Dalian Steelforce

Export prices were established in accordance with s.269TAB(1)(c) of the Act,
using Dalian Steelforce’'s monthly weighted average export invoice prices, by
model, excluding any part of that price that relates to post-exportation
charges.

It is noted that in Dalian Steelforce’'s exporter visit report, it was considered
by the Customs and Border Protection verification team:

o the goods have been exported to Australia otherwise than by
the importer;

o the goods have been purchased by the importer from the
exporter; and

s the purchases of the goods by the importer were not arms
length transactions.

Noting the relationship between Dalian Steelforce and its Australian importer
(Steelforce Trading), the visit report recommended:
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...further enquires be made with Steelforce Trading and Steelforce
Australia to calculate the export price at which the goods were sold by
Steelforce Australia, in the condition in which they were imported, to a
person who is not associated with the Steelforce Group, less
prescribed deductions.

Following these further enquiries, Customs and Border Protection is satisfied
that the above approach under s.269TAB(1)(c) is suitable in the
circumstances, having regard to the levels of profit achieved within the
Steelforce Group in relation to exported HSS.

Normal values were established in accordance with s.269TAC(2)(c) of the Act
using Dalian Steelforce’s quarterly weighted average cost to make and sell
data (revised for raw material cost uplift), by finish, and an amount for profit
based on the average profit for domestic sales of like goods made in the
ordinary course of trade by the other five selected cooperating exporters. A
positive adjustment of 8% was made to normal value in relation to the
residual export VAT expense that is incurred for certain export sales but not
domestic sales.

The dumping margin for Dalian Steelforce was established in accordance
with s.269TACB(2)(a) of the Act, by comparing the weighted average of
export prices over the whole of the investigation period with the weighted
average of corresponding normal values over the whole of that period. The
preliminary dumping margin for Dalian Steelforce is 11.8%.

6.6.2. Hengshui Jinghua

Export prices were established in accordance with s.269TAB(1)(c) of the Act,
using Hengshui Jinghua's quarterly weighted average export invoice prices,
by model, excluding any part of that price that relates to post-exportation
charges.

Normal values were established in accordance with s.269TAC(2)(c) of the Act
using Hengshui Jinghua's quarterly weighted average cost to make and sell
data (revised for raw material cost uplift), by finish, and an amount for profit
based on domestic sales of like goods made in the ordinary course of trade.
No adjustments were made.

The dumping margin for Hengshui Jinghua was established in accordance
with s.269TACB(2)(a) of the Act, by comparing the weighted average of
export prices over the whole of the investigation period with the weighted
average of corresponding normal values over the whole of that period. The
preliminary dumping margin for Hengshui Jinghua is 28.1%.

6.6.3. Huludao

Export prices were established in accordance with s.269TAB(1)(a) or
269TAB(1)(c) of the Act, using Huludao's quarterly weighted average export
invoice prices, by model, excluding any part of that price that relates to post-
exportation charges.
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Normal values were established in accordance with s.269TAC(2)(c) of the Act
using Huludao's quarterly weighted average cost to make and sell data
(revised for raw material cost uplift), by finish, and an amount for profit based
on domestic sales of like goods made in the ordinary course of trade.
Negative adjustments were made for in relation to domestic credit and
inventory carrying costs. A positive adjustment of 8% was made to normal
value in relation to the residual export VAT expense that is incurred for
certain export sales but not domestic sales. A further positive adjustment was
made in relation to port handling expenses.

The dumping margin for Huludao was established in accordance with
$.269TACB(2)(a) of the Act, by comparing the weighted average of export
prices over the whole of the investigation period with the weighted average of
corresponding normal values over the whole of that period. The preliminary
dumping margin for Huludao is 12.6%.

6.6.4. Qingdao Xiangxing

Export prices were established in accordance with s.269TAB(1)(a) of the Act,
using Qingdao Xiangxing's quarterly weighted average export invoice prices,
by model, excluding any part of that price that relates to post-exportation
charges.

Normal values were established in accordance with s.269TAC(2)(c) of the Act
using Qingdao Xiangxing's quarterly weighted average cost to make and sell
data (revised for raw material cost uplift), by finish, and an amount for profit
based on domestic sales of like goods made in the ordinary course of trade.
A positive adjustment of 8% was made to normal value in relation to the
residual export VAT expense that is incurred for export sales but not domestic
sales. A further positive adjustment was made in relation to export packing,
inland transport, handiing and other expenses.

The dumping margin for Qingdao Xiangxing was established in accordance
with 5.269TACB(2)(a) of the Act, by comparing the weighted average of
export prices over the whole of the investigation period with the weighted
average of corresponding normal values over the whole of that period. The
preliminary dumping margin for Qingdao Xiangxing is 9.3%.

6.6.5. TFQ

Export prices were established in accordance with s.269TAB(1)(a) of the Act,
using TFQ's quarterly weighted average export invoice prices, by model,
excluding any part of that price that relates to post-exportation charges.

Normal values were established in accordance with s.269TAC(2)(c) of the Act
using TFQ’s quarterly weighted average cost to make and sell data (revised
for raw material cost uplift), by finish, and an amount for profit based on
domestic sales of like goods made in the ordinary course of trade. Negative
adjustments were made for domestic inland freight and commissions. A
positive adjustment of 8% was made to normal value in relation to the
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residual export VAT expense that is incurred for export sales but not domestic
sales. Further positive adjustments were made in relation to export inland
freight, terminal handling charges and other export expenses.

The dumping margin for TFQ was established in accordance with
$.269TACB(2)(a) of the Act, by comparing the weighted average of export
prices over the whole of the investigation period with the weighted average of
corresponding normal values over the whole of that period. The preliminary
dumping margin for TFQ is 29.9%.

6.6.6. Zhejiang Kingland

Export prices were established in accordance with s.269TAB(1)(a) of the Act,
using Zhejiang Kingland's quarterly weighted average export invoice prices,
by model, excluding any part of that price that relates to post-exportation
charges.

Normal values were established in accordance with s.269TAC(2)(c) of the Act
using Zhejiang Kingland's quarterly weighted average cost to make and sefl
data (revised for raw material cost uplift), by finish, and an amount for profit
based on domestic sales of like goods made in the ordinary course of trade.
A negative adjustment was made for domestic infand freight and a positive
adjustment for export inland freight. A positive adjustment of 8% was made to
normal value in relation to the residual export VAT expense that is incurred
for certain export sales but not domestic sales. A further positive adjustment
was made, where appropriate, in relation to export expenses.

The dumping margin for Zhejiang Kingland was established in accordance
with s.269TACB(2)(a) of the Act, by comparing the weighted average of
export prices over the whole of the investigation period with the weighted
average of corresponding normal values over the whole of that period. The
preliminary dumping margin for Zhejiang Kingland is 16.6%.

6.7. Dumping margins for selected cooperating exporters -
Korea

6.7.1. Kukje

Export prices were established in accordance with s.269TAB(1)(a) of the Act,
using Kukje's quarterly weighted average export invoice prices, by model,
excluding any part of that price that relates to post-exportation charges.

Normal values were established in accordance with s.269TAC(1) of the Act
using Kukje's quarterly weighted average domestic invoice prices for like
goods, by model, where those sales were in the ordinary course of trade.
Negative adjustments were made in relation to domestic credit, freight and
commissions. Positive adjustments were made in relation to export freight,
handling expenses and bank charges. Where appropriate, a positive
adjustment was also made in relation to painting.
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The dumping margin for Kukje was established in accordance with
$.269TACB(2)(a) of the Act, by comparing the weighted average of export
prices over the whole of the investigation period with the weighted average of
corresponding normal values over the whole of that period. The preliminary
dumping margin for Kukje is 3.2%.

6.8. Dumping margins for selected cooperating exporters -
Malaysia

6.8.1. Alpine

Export prices were established in accordance with s.269TAB(1)(a) of the Act,
using Alpine’s quarterly weighted average export invoice prices, by model,
excluding any part of that price that relates to post-exportation charges.

Normal values were established in accordance with s.269TAC(1) of the Act
using Alpine’s quarterly weighted average domestic invoice prices for like
goods, by model, where those sales were in the ordinary course of trade.
Negative adjustments were made in relation to domestic credit, freight,
commissions and inventory carrying costs. Positive adjustments were made in
relation to export freight and FOB charges, container stuffing, commissions,
credit, credit insurance and inventory carrying costs. Where appropriate, a
positive adjustment was also made in relation to painting and galvanising
costs.

The dumping margin for Alpine was established in accordance with
$.269TACB(2)(a) of the Act, by comparing the weighted average of export
prices over the whole of the investigation period with the weighted average of
corresponding normal values over the whole of that period. The preliminary
dumping margin for Alpine is 3.0%.

Following the verification visit, Alpine has submitted? (among other things)
that:

1. the date of sale for domestic transactions is ‘the most appropriate date’;

2. a'tolerance’ for differences in actual (domestic) vs theoretical (export)
weight sales should be applied; and

3. the production tonne denominators used by Customs and Border
Protection to apportion costs to make should be altered to take account
for costs incurred in producing different categories of products.

Customs and Border Protection has assessed matters 1 and 2, and considers
that, importantly, these claims were not clearly made by Alpine during
verification (allowing for proper consideration, collection and/or verification of
necessary data). Customs and Border Protection therefore considers that all
necessary information to perform these amendments is not in Customs and
Border Protection’s possession any case, noting that the reasonableness of
these claims would also require assessment.

&) Alnine, Alpine Ppe Manufactiring SON 8HD Exporter Visit Report
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In relation to matter 3, Alpine has submitted various different understandings
of how costs should be apportioned by different production tonnes in a
different manner to that outlined in the company’s exporter visit report, but
has failed to provide data to clearly quantify how this can be performed
reasonably.

Customs and Border Protection therefore considers the approach outlined in
Alpine's exporter visit report for each matter to be reasonable in the
circumstances and has not altered it as a result of these submissions.

6.9. Dumping margins for selected cooperating exporters -
Taiwan

6.9.1. Shin Yang

Export prices were established in accordance with s.263TAB(1)(a) of the Act,
using Shin Yang's quarterly weighted average export invoice prices, by
model, excluding any part of that price that relates to post-exportation
charges.

Normal values were established in accordance with s.269TAC(1) of the Act
using Shin Yang's quarterly weighted average domestic invoice prices for like
goods, by model, where those sales were in the ordinary course of trade. In
some cases (models), constructed normal values (including an amount for
profit) were used in accordance with s.269TAC(2)(c) of the Act. A negative
adjustment was made in relation to domestic inland freight. Positive
adjustments were made in relation to export inland freight, commissions,
handling and other export expenses, and credit terms.

The dumping margin for Shin Yang was established in accordance with
5.269TACB(2)(a) of the Act, by comparing the weighted average of export
prices over the whole of the investigation period with the weighted average of
corresponding normal values over the whole of that period. The preliminary
dumping margin for Shin Yang is 2.8%.

6.9.2. TaFong

Export prices were established in accordance with s.269TAB(1)(a) of the Act,
using Ta Fong's quarterly weighted average export invoice prices, by model,
excluding any part of that price that relates to post-exportation charges.

Normal values were established in accordance with s.269TAC(1) of the Act
using Ta Fong’s quarterly weighted average domestic invoice prices for like
goods, by model, where those sales were in the ordinary course of trade.
Negative adjustments were made in relation to domestic credit and freight.
Positive adjustments were made in relation to export inland freight, handling
and commissions.

The dumping margin for Ta Fong was established in accordance with
5.269TACB(2)(a) of the Act, by comparing the weighted average of export
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prices over the whole of the investigation period with the weighted average of
corresponding normal values over the whole of that period. The preliminary
dumping margin for Ta Fong is 2.4%.

6.10. Dumping margins for selected cooperating exporters -
Thailand

ATM lodged submissions in response to the exporter visit reports in relation
to Pacific and Saha. Customs and Border Protection has considered those
submissions and reviewed the verified exporter data in light of those
submissions. As a result of its review, and some further enquiries regarding
certain issues, Customs and Border Protection has made two alterations in
the dumping margin assessment for Pacific. These relate to the issues of
date of sale, and commissions. No changes were made to the Saha dumping
margin assessments. The findings below are those made after the review of
the exporter data.

As noted in Section 6.3.2, the below is based on a preliminary finding that
there was not a market situation in the Thai HSS market during the
investigation period that rendered sales in that market unsuitable for
determining normal value under s.269TAC(1), and that the costs of
production recorded in exporters’ records are reasonable for the purposes of
Regulation 180(2).

These matters are the focus of continued investigation.
6.10.1. Pacific

Export prices were established in accordance with s.269TAB(1)(a) of the Act,
using Pacific's quarterly weighted average export invoice prices, by model,
excluding any part of that price that relates to post-exportation charges.

Normal values were established in accordance with s.269TAC(1) of the Act
using Pacific’s quarterly weighted average domestic invoice prices for like
goads, by model, where those sales were in the ordinary course of trade.
Negative adjustments were made in relation to domestic credit, freight and
handling costs. Positive adjustments were made in relation to export painting,
freight and handling costs.

Pacific claimed that the date of sale for exports is the date of the proforma
invoice and that such date should be used for the purposes of period
matching when comparing export and domestic sales. Customs and Border
Protection considers there is insufficient evidence to support such a claim,
and it has compared export and domestic sales using the invoice dates for
period matching.

The dumping margin for Pacific was established in accordance with
$.269TACB(2)(a) of the Act, by comparing the weighted average of export
prices over the whole of the investigation period with the weighted average of
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corresponding normal values over the whole of that period. The preliminary
dumping margin for Pacific is -6.1%.

6.10.2. Saha

Export prices were established in accordance with s.269TAB(1)(a) of the Act,
using Saha’s quarterly weighted average export invoice prices, by mode!,
excluding any part of that price that relates to post-exportation charges.

Normal values were established in accordance with s.269TAC(1) of the Act
using Saha’s quarterly weighted average domestic invoice prices for like
goods, by model, where those sales were in the ordinary course of trade.
Negative adjustments were made in relation to domestic credit, freight and
packing expenses. Positive adjustments were made in relation to export
credit, packing and other charges. Further positive or negative adjustments
for specification differences were made, in ensuring appropriate model
comparisons, in those instances where sufficient quantities of domestic sales
in the ordinary course of trade for certain models were unavailable. In such
cases the next most comparable model was used and adjusted for the price
difference attributable to the difference in specification.

The dumping margin for Saha was established in accordance with
$.269TACB(2)(a) of the Act, by comparing the weighted average of export
prices over the whole of the investigation period with the weighted average of
corresponding normal values over the whole of that period. The preliminary
dumping margin for Saha is -3.5%.

6.10.3. Samchai

Export prices were established in accordance with s.269TAB(1)(a) of the Act,
using Samchai's quarterly weighted average export invoice prices, by model,
excluding any part of that price that relates to post-exportation charges.

Normal values were established in accordance with s.269TAC(1) of the Act
using Samchai's quarterly weighted average domestic invoice prices for like
goods, by model, where those sales were in the ordinary course of trade.
Negative adjustments were made in relation to domestic freight. Positive
adjustments were made in relation to export freight and packing.

The dumping margin for Samchai was established in accordance with
$.269TACB(2)(a) of the Act, by comparing the weighted average of export
prices over the whole of the investigation period with the weighted average of
corresponding normal values over the whole of that period. The preliminary
dumping margin for Samchai is 13.1%.

6.11. Dumping margins for selected non-cooperating
exporters

Selected non-cooperating exporters of HSS comprise:

o Shandong Fubo;
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Tianjin Jinshengde;

Zibo Fubo;

Zibo Litong;

Dae Myung ;

Jinbang;

Steelpia;

Yulchon;

Southern Steel; and

all other exporters of HSS from China, Korea, Malaysia and Taiwan
other than the selected cooperating exporters.

6.11.1. Export price

Customs and Border Protection examined and considered a range of options
for determining export price for selected non-cooperating exporters,
including:

« export price data from the Customs and Border Protection commercial
database;

« export price data from importer visits where that data related to
exports from the selected non-cooperating exporters;

« export price data from ATM's application; and

« export price data from the selected cooperating exporters.

The import data contained on the Customs and Border Protection commerciai
database does not clearly and consistently differentiate the separate finishes
off HSS, or indeed whether the imported goods are HSS at all. This means
that unit export prices derived from that data are a function of the product mix,
and therefore not a reliable basis for calculating export price by finish.

The export price data verified in importer visits does not include broad and
detailed coverage of the goods exported by the selected non-cooperating
exporters. Rather, that data pertains mainly to the exports of selected
cooperating exporters. While it may be possible to identify small volumes of
the goods exported by some of the selected non-cooperating exporters, this
would represent only a small proportion of the total volume of HSS exported
by those exporters.

Export prices submitted in the application for a dumping duty notice and a
countervailing duty notice were not segregated into separate finishes. Like
the data contained in the commercial database, this source of export price
information is also affected by product mix, and precludes accurate
assessment of export price by finish.

Customs and Border Protection considers the most directly relevant and
therefore best information available would be the export price data obtained
and verified in relation to the selected cooperating exporters.

After having regard to all relevant information, export prices for all selected
non-cooperating exporters were established in accordance with s.269TAB(3)
of the Act.
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Specifically, in the cases of China and Taiwan (for which there is multiple
selected cooperating exporters) , Customs and Border Protection used the
lowest weighted average export price for the entire investigation period from
the selected cooperating exporters, by finish, excluding any part of that price
that relates to post-exportation charges.

In the cases of Korea and Malaysia, Customs and Border Protection used the
lowest quarterly weighted average export price from the selected cooperating
exporter in the investigation period (as a measure of weighted average export
price over the entire investigation period), by finish, excluding any part of that
price that relates to post-exportation charges.

Customs and Border Protection notes that selected non-cooperating
exporters did not provide reliable information on export price.

Apart from those selected non-cooperating exporters specified above, other
selected non-cooperating exporters did not make themselves known to
Customs and Border Protection, and did not respond to the Exporter
Questionnaire. In this context it cannot be assumed, and there is no
reasonable basis to find, that the export prices of the selected cooperating
exporters were any higher than those determined in the approaches
described above.

6.11.2. Normal value

Customs and Border Protection examined and considered a range of options
for determining normal value for selected non-cooperating exporters,
including:

« normal value data from the application; and
« normal value data from the selected cooperating exporters.

The normal values submitted in the application in relation to China, Korea,
Malaysia and Taiwan were based on constructions, using Japanese domestic
HRC prices, and estimated conversion costs, selling general and
administrative expenses, and amounts for profit. Normal value submitted in
the application in relation to Thailand was based on Thai domestic selling
prices for HSS. However, Customs and Border Protection amended the
normal values as submitted in the application in relation to China, Korea,
Malaysia and Taiwan when considering the dumping allegations for initiation.

While these amended normal values were found by Customs and Border
Protection to be suitable for initiation purposes, Customs and Border
Protection has since undertaken verification of exporter data in all of the
nominated countries/region. As explained in Customs and Border Fz’xotection’s
Dumping and Subsidy Manual (the Dumping and Subsidy Manual) at page
43, Customs and Border Protection considers that where there are

24 Available online at hitp fivwen.customs.gov au/site/pages7 19.asQ
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cooperating and non-cooperating exporters, the most directly relevant and
therefore best information would be that obtained from those cooperating.

After having regard to all relevant information, normal values for all selected
non-cooperating exporters were established in accordance with s.269TAC(6)
of the Act.

Specifically, in the cases of China and Taiwan, Customs and Border
Protection used the highest weighted average normal value for the entire
investigation period from the selected cooperating exporters, by finish.

In the cases of Korea and Malaysia, Customs and Border Protection used the
highest quarterly weighted average normal value from the selected
cooperating exporter in the investigation period (as a measure of weighted
average normal value over the entire investigation period), by finish.

Customs and Border Protection notes that selected non-cooperating
exporters did not provide reliable information on normal value.

Apart from those selected non-cooperating exporters specified above, other
selected non-cooperating exporters did not make themselves known to
Customs and Border Protection, and did not respond to the Exporter
Questionnaire. In this context it cannot be assumed, and there is no
reasonable basis to find, that the normal values of the selected cooperating
exporters were any lower than those determined in the approaches described
above.

6.11.3. Dumping margins

The dumping margins for selected non-cooperating exporters from China,
Korea, Malaysia, and Taiwan were established in accordance with
s.269TACB(2)(a) of the Act, by comparing the weighted average of export
prices over the whole of the investigation period with the weighted average of
corresponding normal values over the whole of that period. The preliminary
dumping margin for selected non-cooperating exporters for each country is
shown n the table below:

Dumping margins for selected non-cooperating exporters
China 46.2%
Korea 8.9%
Malaysia 20.0%
Taiwan 5.3%

6.12. Proposed termination of investigation in relation to
Thailand

As outlined above, Customs and Border Protection has assessed the
dumping margins of the three cooperating Thai HSS exporters (Pacific, Saha
and Samchai).
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Customs and Border Protection has found that HSS exported to Australia by
Pacific and Saha was not dumped. Accordingly, Customs and Border
Protection proposes to, subject to the ongoing assessment of market
situation, terminate the investigation so far as it relates to Pacific and Saha
on the basis that there was no dumping of HSS by these exporters in the
investigation period.25

Although Samchai exported HSS to Australia at dumped prices in the
investigation period, Customs and Border Protection has calculated that the
total volume of HSS exported to Australia by Samchai, when added to the
volume of all other Thai exporters except Pacific and Saha, is less than 3% of
the total Australian import volume of all HSS exported to Australia in the
investigation period.

Accordingly, Customs and Border Protection proposes to, subject to the
ongoing assessment of market situation, terminate the investigation so far as
it relates to Thailand on the basis that the volume of HSS exported to
Australia from Thailand in the investigation period that has been, or may be,
dumped is negligible? (less than 3%).2

25 5. 269TDA(T)
265 269TDA(3)
273 269TDA(4)
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[7. SUBSIDY INVESTIGATION ]

7.1. Preliminary findings b

Customs and Border Protection has made a preliminary finding that
countervailable subsidies have been received in respect of HSS exported to
Australia from China during the investigation period.

7.2. Investigated programs
7.2.1. Original 20 programs

In its application, ATM submitted that Chinese producers of the goods have
benefited from a range of countervailable subsidies during the investigation
period.

In support of these allegations, ATM relied on:

e the final determination of the Canada Border Services Agency (CBSA)
in its 2008 subsidy investigation in respect of carbon steel welded pipe
(CSWP) from China; and

* the 2010 findings of Customs and Border Protection from its i
investigation into certain aluminium extrusions exported to Australia
from China (the findings of which are within Trade Measures Report
No.148 (REP148)).

In relying on these findings, ATM submitted:

¢ the Canadian subsidy investigation and its findings are relevant to its
application and reliable, given the similarities of the products under
investigation?8 and its understanding that common Chinese exporters
are involved in exporting HSS into the Canadian and Australian
markets; and

e countervailable subsidy programs identified and countervailed by
Customs and Border Protection in REP148 have likely similarly
provided benefits to Chinese exporters of HSS (noting that the GOC
has recognised both the Chinese aluminium and steel industries as
‘pillar’ industries).

Further, the application included ‘Business Credit Reports’ completed in 2011
for four companies that the Applicant believes are exporters of HSS to
Australia.

The Applicant highlighted that these reports show that three of these
companies have previously been provided with awards and grants, and notes
the tax paid by two companies appears to be significantly below the general
taxation rate levied in China.

The application also noted these reports indicate that a further company has
relocated to a ‘high technology investment zone’, which the Applicant

B asCSWes sun-categery ¢f the HSS covered by this apgtication
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submitted provides income tax reductions and other financial incentives to
businesses located in the zone.

Following consideration of ATM's claims, Customs and Border Protection
initiated investigations into 20 programs (Programs 1 - 20), for which it
considered the application contained reasonable grounds for publication of a
countervailing duty notice in relation to HSS exported to Australia.

Of these, 18 programs had previously been found to be countervailable
subsidy programs in relation to aluminium extrusions from China (see
REP148).

To assess these programs further in relation to HSS, Customs and Border
Protection included questions relating to each program in the Government
Questionnaire (GQ), which was forwarded to the GOC.

A response to the GQ was received from the GOC on 6 December 2011.

Following receipt of the GQ, Customs and Border Protection forwarded the
GOC a Supplementary Government Questionnaire (SGQ), to gather further
information in relation to the assessment of allegations of a particular market
situation in the Chinese HSS market (see Appendix A), and the assessment
of whether HRC and/or narrow strip producing state-invested enterprises
(SIEs) are ‘public bodies' for the purposes of assessing Program 20 (refer
Appendix C)

7.2.2. Programs 21 - 34

During a verification visit by Customs and Border Protection to a selected
cooperating Chinese exporter, 14 other potentially countervailable subsidy
programs were identified (Programs 21 — 34).

Based on its investigations with this exporter, Customs and Border Protection
considered that the information available established reasonable grounds for
the publication of a countervailing duty notice for these programs.

To assess these programs further, Customs and Border Protection sent the
GOC the Second Supplementary Government Questionnaire (SSGQ) to pose
questions and ask for documentation in relation to these new potential
programs.

The GOC provided a response to the SSGQ on 4 April 2012.

7.2.3. Program 35

As a result of its investigations with a selected cooperating exporter, Customs
and Border Protection found evidence that benefits were received by this

exporter under an additional subsidy program (Program 35).

The selected cooperating exporters’ initial response to the Exporter
Questionnaire indicated that the benefit received under this program may
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have been received under Program 10. However, investigations with the
exporter indicate this program is in fact a separate program.

This assessment came to light after forwarding the GOC the SSGQ, and
hence Customs and Border Protection did not pose questions in relation to
this program to the GOC in the SSGQ.

7.3. Summary of countervailable programs

After assessing all relevant information available, Customs and Border
Protection has preliminarily found that countervailable subsidies have been
received in respect of HSS exported to Australia from China, under 28
subsidy programs.

The findings in relation each investigated program are outlined in the below
table.

Countervailable in
Program relation to HSS
{Yes/No)

Program 1: Preferential Tax Policies for Enterprises with Foreign
Investment Established in the Coastal Economic Open Areas Yes
and Economic and Technological Development Zones

Program 2: One-time Awards to Enterprises Whose Products

Qualify for ‘Well-Known Trademarks of China’ and ‘Famous Yes
Brands of China’ L o
Program 3: Provincial Scientific Development Pian Fund =~ No
Program 4: Export Brand Development Fund No

Program 5: Matching Funds for International Market

_Development for Small and Medium Enterprises Yes
Program 6: Superstar Enterprise Grant Yes
| Program 7: Research & Development (R&D) Assistance Grant Yes
Program 8: Patent Award of Guangdong Province Yes
Program 9: Training Program for Rural Surplus Labour Force No
Transfer Employment
Program 10: Preferential Tax Policies for Foreign Invested
Enterprises— Reduced Tax Rate for Productive Foreign Invested Yes
Enterprises scheduled to operate for a period of not less than 10
years . 1
Program 11: Preferential Tax Policies for Enterprises with
Foreign Investment Established in Special Economic Zones Yes
(excluding Shanghai Pudong area)
Program 12: Preferential Tax Policies for Enterprises with Yes

Foreign Investment Established in Pudong area of Shanghai
Program 13: Preferential Tax Policies in the Western Regions Yes

Program 14: Tariff and value-added tax (VAT) Exemptions on

Imported Materials and Equipments ves .
Program 15: Innovative Experimental Enterprise Grant Yes
Program 16: Special Support Fund for Non State-Owned Yes
Enterprises -

Program 17: Venture Investment Fund of Hi-Tech Industry | Yes
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Countervailable in
Program relation to HSS
(Yes/No)
Program 18: Grants for Encouraging the Establishment of
Headquarters and Regional Headquarters with Foreign Yes
Investment.
Program 19: Grant for key enterprises in equipment Y
g es
manufacturing industry of Zhongshan o
Program 20: Hot rolled steel provided by government at less Y
; es
than fair market value _ o
Program 21: Water Conservancy Fund Deduction Yes .
Program 22: Wuxing District Freight Assistance Yes
Program 23: Huzhou City Public Listing Grant . Yes
Program 24: Huzhou City Freight Assistance No
Program 25: Wuxing District Patent Fee Assistance o No |
Program 26: Zhejiang Industry New Product or Technology No
Award . i o
Yes (limited to one
. . selected
Program 27: Huzhou City Quality Award cooperating
exporter)
Program 28: Huzhou Industry Enterprise Transformation & Y
es
Upgrade Development Fund .
Program 29: Land Use Tax Deduction . Yes
| Program 30: Wuxing District Public List Grant o Yes
| Program 31: Anti-dumping Respondent Assistance —. Yes
| Program 32: Technology Project Assistance Yes
| Program 33: City Level Patent Model Enterprise . No
Yes (limited to one
Program 34: Balidian Town Public Listing Award selecteq
cooperating
o exporter)
Program 35: Preferential Tax Policies for High and New Y
; es
_Technology Enterprises

7.4. Subsidy margins
7.41. Selected cooperating exporters
Customs and Border Protection has determined that the selected cooperating

exporters received financial contributions in respect of the goods that
conferred a benefit under certain programs.

Exporter-specific subsidy margins have been calculated for each selected
cooperating exporter with reference to the specific programs that conferred a
benefit on each exporter.

7.4.2. Selected non-cooperating exporters

In the GQ and SSGQ, Customs and Border Protection requested that the
GOC list all Chinese HSS producers and/or exporters that have produced
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and/or exported HSS destined for Australia during the investigation period
that applied for, accrued, or received benefits under Program 1 - 34. |

In its responses to the GQ and SSGQ, the GOC did not provide this |
information completely, limiting its response to the ‘respondents’ or
‘respondent enterprises’ in the GQ, and apparently limiting its response in the
SSGAQ to the selected cooperating exporter already identified by Customs
and Border Protection to have received those programs addressed in the
SSGQ.

Customs and Border Protection also requested from the GOC information as
to the location of all Chinese HSS exporters to Australia. This was not
provided by the GOC.

In the absence of relevant information to identify enterprises that had
received financial contributions under each of the investigated subsidy
programs, Customs and Border Protection has had regard to the available
relevant facts and determines that non-cooperating exporters have received
financial contributions that have conferred a benefit under 26 programs found
to be countervailable in relation to HSS.2¢

7.4.3. Preliminary margins

Customs and Border Protection has calculated the following subsidy margins
for each selected cooperating exporter individually and for selected non-
cooperating exporters collectively:

Product
Exporter subsidy
margins
Dalian Steelforce 9.1%
| Hengshui Jinghua 5.0%
Huludao Negligible
Qingdao Xiangxing Negligible
Zhejiang Kingland 2.5%
TFQ 8.7%
Selected non-cooperating 52.8%
exporters

Customs and Border Protection’s findings in retation to each program
investigated program (including the method of calculation of subsidy margins)
are outlined in Appendix C.

The calculation of subsidy margins for each selected cooperating and
selected non-cooperating exporter is at Confidential Attachment 2.

29 |t was found Lhat one countervailable subsidy program (Program 27 - Huzhou City Quality Award) vias not
cauntervailable in retation to selected ncn-cooperating exponters.
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7.4.4. Proposed termination of investigation - negligible exporters

S.269TDA(2) requires that Customs and Border Protection must terminate a
countervailing investigation in relation to an exporter if countervailable
subsidisation for that exporter is determined to be negligible.

In relation to goods exported from China (a developing country),
countervailable subsidisation is negligible if, when expressed as a
percentage of the export price of the goods, that subsidisation is not more
than 2%.

Customs and Border Protection notes that for goods exported by Huludao
and Qingdao Xiangxing during the investigation period, the subsidy margin is
negligible.

Customs and Border Protection is therefore considering the termination of the
subsidy investigation into these exporters (noting the preliminary nature of
the above findings).
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|8. ECONOMIC CONDITION OF THE INDUSTRY

8.1. Preliminary finding

Based on an analysis of the information obtained from ATM and Orrcon,
Customs and Border Protection is of the preliminary view that the Australian
industry has experienced injury in the form of:

price suppression;

price depression;

decreased sales volume; and
lost profit and profitability.

The causes of this injury are discussed in Chapter 9 of this SEF.
8.2. Introduction

This Chapter reports on the economic condition of the Australian industry and
provides an assessment as to whether the industry has suffered injury. The
period from 1 July 2007 is being examined for injury analysis purposes for
this investigation.

The analysis of injury to the Australian industry is based on verified
information from ATM and Orrcon (visit reports available on the public file).
The remaining two Australian industry members — ITM and OneSteel Oil &
Gas Pipe declined to participate in this investigation.

ltis estimated that the ATM and Orrcon represent approximately 98 percent
of the volume of sales made by Australian manufacturers in the investigation
period.

8.3. Approach to injury analysis

The ATM and Orrcon economic data discussed in this section relates to
domestic sales of like goods produced in Austraiia. Summaries of data on
which these assessments are based are at Confidential Attachments 3
and 4.

ATM and Orrcon provided economic data (displayed by quarter) for the entire
injury analysis period. ATM provided cost and sales data at the level of each
finish they manufacture. Orrcon provided cost data at the aggregate level for
all finishes, but sales data at individual finish levels. Analysis of profit and
profitability has been assessed at the aggregate finish level for Orrcon and at
the individual finish level for ATM.

For the purposes of the price undercutting analysis, sales have been
analysed by finish.

Export sales and sales of imported HSS by Orrcon and ATM were excluded
from the analysis.
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Sales of Orrcon's imported HSS have been included in the analysis as import
sales. ATM's sales of imported HSS were not included in the price
undercutting analysis as they were from countries not the subject of this
investigation.

Financial year 2011 sales volume and price data from HSS importers whose
data was verified by Customs and Border Protection during the investigation
was collated and analysed for purposes of the price undercutting analysis.
The volume of import sales included in the price undercutting analysis
represents an estimated 49% of the total import volume (from the five
countries/region subject to the investigation) included in Customs and Border
Protection's commercial database.

Customs and Border Protection considers that, as this sales data represents
a significant proportion of total imports for the FY2011, it allows a reasonably
representative and accurate basis for an assessment of price relationships in
the Australian market.

8.4. Price depression and suppression

Price depression occurs when a company, for some reason, lowers its prices.

Price suppression occurs when price increases, which would otherwise have
occurred, have been prevented.

Orrcon and ATM have claimed that they have had to lower their prices to
compete with the prices of imported HSS and that their prices have remained
suppressed due to continued pressure by customers to match prices of
imported HSS.

8.4.1. ATM sales revenue and CTMS

The following graph illustrates ATMs unit selling price and unit CTMS for all
finishes of HSS. .

ATM unit CTMS and sales price - all finishes

~=0—Unit cost to
make and
sell

—O—Unitsales
price

Y2008 FY2009 FY2010 FY2011

The above chart displays that, when considered as a weighted average over
all finishes, the unit selling prices for ATM were slightly higher than its unit
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CTMS for FY2008, before falling below unit CTMS in FY2008. In FY2010,
unit selling prices recovered to be slightly above unit CTMS (though both fell
that year), prior to prices falling below unit CTMS in FY2011, when prices
were unable to increase in line with rising unit CTMS.

Customs and Border Protection examined unit prices and CTMS separately
for each finish, with this analysis showing:

o painted HSS - the trend for CTMS and sales mirrored the above graph;

¢ black HSS - the unit CTMS was higher than the unit sales price in
FY2008, sales prices increased in FY2009 and were higher than unit
CTMS for FY2009 and FY2010. In FY2011 CTMS remained relatively
steady but the sales prices decreased below CTMS;

* unit selling prices for in-line galvanised HSS were steadily above unit
CTMS for FY2008 - FY2010, before falling to be only slightly above
unit CTMS in FY2011 (when unit CTMS increased and unit sales
prices fell);

o HDG HSS - sales price was above CTMS in FY2008, but CTMS
increased sharply in FY2009 and unit prices only slightly increased to
remain at a level below CTMS from FY2009 - FY2011; and

e downgrade HSS - unit selling prices for downgrade HSS were
consistently below unit CTMS over the four year period.

8.4.2. Orrcon sales revenue and CTMS

Orrcon’s economic data was only provided at the aggregate leve! for all
finishes and their unit sales price and CTMS is displayed in the chart below.

Orrcon unit sales price and CTMS - all finishes

—— Unitcostto make and
mﬁ sell($/T)

—@— Unitsales revenue
($/T)

FY 2008 FY 2009 FY 2010 fY 2011

The above chart displays that, when considered as a weighted average over
all finishes, the unit selling prices for Orrcon were slightly lower than its unit
CTMS for FY2008, before rising above unit CTMS in FY2009. In FY2010, unit
selling prices remained above unit CTMS (though both fell that year), prior to
prices falling below unit CTMS in FY2011, when prices were unable to
increase in line with rising unit CTMS.
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8.5. Volume effects

Customs and Border Protection updated the Australian HSS market volume
estimates in ATM's application with ATM and Orrcon’s verified sales data.

The import volume estimates provided in ATM's application were compared to
import volume data in Customs and Border Protection’s own database and
sales volumes provided in the Exporter and Australian industry
Questionnaires for FY2011.

This established that the import volume estimates provided in the application
are a reasonable indication of export volumes to Australia from the countries
under consideration (China, Korea, Malaysia, Taiwan and Thailand) and
other remaining countries (not the subject of this investigation) over the injury
analysis period.

8.5.1. Sales Volume

ATM claimed that it experienced a loss of sales volume. Australian industry’s
sales volume over the injury analysis period is displayed on the below chart.

Market Volume

—O— Total Market for HSS

=?r-Total Australian
Industry

A\V/’/G-“ahnjhx3 —>—Total Countries Under

= N Consideration

— . —] =& Total Other Countries
s & i M

fY2008 FY2009 FY2010 FY2011

The analysis of this chart shows Australian industry’s sales of domestically
manufactured HSS decreased in FY2009 before recovering in FY2010 to a
level similar to (though still below) the volume of sales in FY2008. In FY2011
sales volume again decreased.

Volume of sales of imports from the countries/region under consideration
followed a smoother trend than that experienced by Australian industry, with a
slight increase in volume in FY2009 followed be an almost equivalent
decrease in FY2010. FY2011 saw sales of imports from the countries/region
under consideration decline.
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Volume of sales of imported HSS from countries not under consideration
(other countries) increased in FY2009 before declining in FY2010 to a low
point for the injury analysis period. FY2011 saw an increase in sales volume,
representing an overall increase in sales volume over the four-year injury
analysis period.

8.6. Loss of market share
The chart below illustrates market share for Australian industry, imports from

the investigated countries/region and imports from other countries, in relation
to all finishes of HSS.

Market Share
O Other countries
B Total Countries
Under Consideration
@ Total Australian
Industry
FY2008 FY2009 FY2010 FY2011

The above chart displays that Australian industry's market share decreased
in FY2009 before recovering in FY2010 to a level similar to the FY2008
market share and remaining relatively steady in FY2011.

The market share for the countries/region under consideration increased in
FY2009, before declining in both FY2010 and FY2011.

The market share for other countries increased in FY2009 before decreasing
in FY2010 and then increasing in FY2011.

8.7. Profit effects
The following profit and profitability analysis is related to verified data from

Orrcon and ATM. The following charts depict movements in total profits and
profitability of Orrcon and ATM over the injury analysis period

SEF 177: HSS China, Korea, Malaysia, Taiwan and Thailand 54




PUBLIC FILE
PUBLIC RECORD FOLIO 171

ATM total profit and profitability ‘1

’ . IProfitavility

—o—Profit

L - —— ]

The above shows that ATM's profit and profitability were positive in the first
year of the injury analysis period (FY2008), before falling to a position of
being unprofitable in FY2009. Profits recovered to a position of profitability
(though lower than FY2008) in FY2010. The investigation period shows a
significant reduction in profit and profitability with both measures reaching the
lowest paintin FY2011.

Orrcon total profit and profitability

m I =3 Profitability
r — r

[ =< Profit

FY 2008 FY 2009 FY 2010 FY 2011

The data submitted by Orrcon shows that it was unprofitable in FY2008 but
was profitable in FY2009 and FY2010. During the investigation period of
FY2011, profit and profitability decreased significantly, with Orrcon becoming
unprofitable in FY2011.

8.8. Other economic factors

Customs and Border Protection analysed data relating to other economic
factors that was provided by ATM and Orrcon.

8.8.1. ATM

We observed the following trends in the Appendix A7 data provided by ATM:
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e return on equity increased in FY2009 from FY2008 then fell in FY2010
and declined sharply in FY2011;

o value of assets used in the production of HSS increased significantly
in FY2008 from FY2007 but has declined from FY2009 to FY2011;

s capital investment for the production of HSS has been declining since
FY2007 and continued to decline sharply in FY2010 and FY2011;

¢ there has been no expenditure on R&D of HSS after FY2006,

¢ capacity utilisation of HSS declined from FY2007 to FY2009, then
increased in FY2010 and decreased again in FY2011;

¢ the number of workers associated with the production of HSS
employed declined sharply in FY2009 compared to FY2008 and
continued to decline in FY2010 and FY2011; and

e productivity significantly decreased in FY2009 from FY2008 then
recovered in FY2010 and again decreased in FY2011.

8.8.2. Orrcon

In respect of the data presented on other relevant economic factors for the
period July 2007 to June 2011, Customs and Border Protection has noted:

s net sales revenue generated from Orrcon’s sales of domestically
produced HSS increased each year from July 2007 to June 2010
before decreasing in FY 2011.

e actual production of HSS by Orrcon increased during FY 2008,
decreased in FY2009, increased in FY2010 before decreasing in
FY2011.

Customs and Border Protection concludes that these findings do not detract
from the assessment of injury that is based on the price, volume and profit
factors above.

SEF 177:HSS " Ctina, Korea, Malaysia, Yaiwan and Thailand 56




PUBLIC FiLE

PUBLIC RECORD FOLIO 169

9. HAVE DUMPING AND SUBSIDY CAUSED MATERIAL
INJURY?

9.1. Preliminary finding

Customs and Border Protection has made a preliminary finding that the
dumping and subsidisation of the goods exported from China, Korea,
Malaysia, and Taiwan has caused material injury to the Australian HSS
industry.

9.2. Introduction

In the case of concurrent dumping and subsidisation, where it is established
that the exported goods are both dumped and subsidised, there is no need to
quantify separately how much of the injury being suffered is the result of
dumping or subsidisation. Customs and Border Protection will examine
whether the exports of HSS to Australia, at dumped and subsidised3® prices,
have caused material injury to the Australian industry producing like goods.

In this case, for China, the substitution of benchmark HRC and narrow strip
costs in constructed normal values, and the use of benchmark HRC and
narrow strip costs for subsidy Program 20 (see PART Il of Appendix C),

leads to an assessment of dumping margins and subsidy margins that may
contain some element of overlap, or double-count. To the extent that this
exists, in varying degrees for each exporter, or group of exporters, Customs
and Baorder Protection has ensured that any such overlap or double count has
been removed before taking account of the size of the dumping margin3' and
the particulars of the countervailable subsidy3? when assessing whether
dumping and subsidisation has caused material injury.

Further discussion of the removal of any overlap or double-count of dumping
and subsidisation, in the context of the proposed measures, is contained in
Chapter 12 of this report.

9.3. Dumping

Customs and Border Protection found that all HSS exported to Australia from
China, Korea, Malaysia and Taiwan in the investigation period was dumped,
with dumping margins ranging from 2.4% to 46.2%.

Customs and Border Protection has found that during the investigation
period, the volume of dumped imports from China, Korea, Malaysia and
Taiwan represented approximately two-thirds of the total Australian HSS
import volume or greater than one-quarter of the Australian HSS market.

30 In the case of HSS exported to Australia from China,
31'S. 263TAE(1)(aa)
325 269TAE(1)(ed)
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9.4. Subsidy

Customs and Border Protection has established that HSS exported from
China were subsidised during the investigation period. The subsidy margins
ranged from de-minimus to 52.8%

9.5. Cumulation of injury

In determining the effect of the exportation of the goods to Australia from the i
countries under consideration, the cumulative effect of those exportations can i
be considered if it is appropriate to consider the cumulative effect of those

exportations, having regard to:

¢ the conditions of competition between the exported goods; and
« the conditions of competition between the exported goods and the like
goods that are domestically produced.

Customs and Border Protection considers that the conditions of competition
between imported and domestically produced HSS are similar, as
domestically-produced HSS can be directly substituted with imported HSS.

Data submitted to Customs and Border Protection shows that some importers
of HSS have imported the same finish of HSS from at least two of the
countries/region subject to the investigation. This indicates that the products
are used by the same or similar customers.

As discussed in Section 3.4, Customs and Border Protection considers that
domestically-produced HSS is like to the goods (including having similar end-
uses, and competing in the same markets). The conditions of competition are
such that it is appropriate to consider the cumulative effect of the dumped
imports from China, Korea, Malaysia and Taiwan.

9.6. Price effects

Customs and Border Protection considers that the magnitude of dumping and
subsidisation described above,3 provided for exporters the ability to offer
HSS at significantly lower prices than would otherwise have been the case.
The effects of this are discussed below.

9.6.1. Price undercutting

Price undercutting occurs when the imported product is sold at a price below
that of the Australian manufactured product.

3 After removing any element of cverlap or double-crunt from using HRC tenchmarks in constructed normal value and
assessmert of subsidy Progrant 20
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9.6.2. ‘Macro’ analysis

Customs and Border Protection compared the weighted average monthly
selling prices of Australian industry, individual importers and an aggregate of
importers. The analysis covered sales of black, painted, pre-gal and HDG
finishes over the investigation period.

The price undercutting analysis was also conducted for each country,
aggregating the total sales of HSS for each finish for that country and
comparing the weighted average price per month to the weighted average
price of sales of domestically produced HSS by Australian industry.

The price undercutting analysis reveals the following.

¢ Australian industry's prices for all finishes were consistently undercut
by the prices of imported HSS over the investigation period, whether
considered at the level of individual importer data or aggregate of
importer data.

» The margins at which Australian industry’s prices were undercut (at the
aggregate importer level) were:

Black 5% - 25%
Painted 4% - 18%
Pre Gal 11%-21%
HDG 19% - 46%

s The prices of imported HSS were consistently lower than Australian
industry's HSS prices for each country, with very few exceptions where
prices of imported HSS were higher than Australian industry prices for
certain combinations of country, finish and month.

9.6.3. ‘Micro’ analysis

To obtain a more accurate, though narrower, view of the level of price
undercutting, Customs and Border Protection sought to compare prices from
different suppliers to major dual-sourcing customers.

Using verified sales transaction data for the investigation period, provided by
ATM, Orrcon and importers, Customs and Border Protection compared
monthly sales prices of HSS to several large Australian Distributors at the
individual finish level.

This analysis revealed that, over the investigation period, the four major
customers examined were consistently purchasing HSS from Australian
industry members at higher weighted average monthly prices than the HSS
they were purchasing from imported sources.

In summary, during the investigation period prices of imported HSS from
China, Korea, Malaysia, Taiwan and Thailand consistently undercut
Australian industry’s selling prices.
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9.6.4. Price depression and suppression

ATM and Orrcon have claimed that they had to reduce prices as a direct
result of price pressure from the imported product from China, Korea,
Malaysia, Taiwan and Thailand.

In addition to the price undercutting analysis discussed above, Customs and
Border Protection notes the following relevant evidence that HSS exported
from China, Korea, Malaysia, Taiwan and Thailand to Australia in the injury
analysis period appeared to have exerted direct price pressure on the
Australian industry.

1. Copies of Orrcon’s monthly Import Parity Price (IPP) List — monthly
price offering for certain products, taking into consideration price offers
of imported HSS.

2. Copies of ATM's monthly Oztube and Ozrail price lists based on import
parity pricing.

3. Market intelligence from ATM showing market price offers of imported
HSS, demonstrated by emails showing formal price offers from HSS
importers and internal emails recording verbal offers. It could be seen
that the imported HSS prices were lower than the prices offered by
Australian industry in the same time period (and indeed over the entire
investigation period).

Customs and Border Protection considers this illustrates a significant degree
price transparency and sensitivity in the Australian HSS market. In this
context, it is reasonable to expect that Australian industry would be cognisant
of, and influenced by, competitors’ prices when determining the prices they
could achieve in the Australian market.

Using information provided by ATM and Orrcon and verified importer data,
Customs and Border Protection has compared the Australian industry's
monthly 1PP price with sales prices of imported HSS for a similar time period.

The data shows that ATM's and Orrcon’s weighted average monthly IPP
prices closely tracked monthly prices of HSS imported from the
countries/region the subject of the investigation. This evidence supports the
claim made by Australian industry that import prices were used to lever parity
pricing from Australian manufacturers.

Having regard to the evidence discussed above, Customs and Border
Protection considers that the dumping and subsidisation has afforded
importers the capacity to offer HSS in Australia at prices significantly lower
than they otherwise would have been in the investigation period. This has
placed significant price pressure on the Australian industry, causing ATM and
Orrcon to reduce prices to maintain volume.
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The price pressures from dumped and subsidised3 HSS have also
prevented, to a significant degree, the Australian industry from increasing
prices in line with increasing costs.

Accordingly, Customs and Border Protection preliminarily finds that the
dumping and subsidisation has caused the Australia HSS industry to
experience price depression and price suppression in the investigation
period.

9.7. Volume effects
9.7.1. Loss of sales volume

Whilst the Australian industry did lose sales volume over the investigation
period, this was in-line with and in fact less pronounced than the lost sales
volume in the overall market. The sales volume of imports from the
countries/region the subject of the investigation experienced a contraction
greater than the contraction in the total market over the investigation period.

During Customs and Border Protection's verification visit, ATM submitted
circumstantial evidence that they have lost some sales to imported products
from the countries/region the subject of the investigation.

Notwithstanding the ATM evidence, Customs and Border Protection consider
that the Australian industry’s overall lost sales in FY2011 were more related
to the overall downturn in the Australian HSS market. Customs and Border
Protection concludes that the evidence is not sufficient to demonstrate that
Australian industry suffered lost sales volume as a result of dumped or
subsidised imports of HSS.

9.8. Profit effects

9.8.1. Reduced profit and profitability

The sections above indicate that the dumped and subsidised3s HSS from
China, Korea, Malaysia and Taiwan have caused price depression and price
suppression. Noting that the Australian industry’s volume decreased in the
investigation period, the price effects caused by dumping and subsidisation
have resulted in reduced profits and profitability.

9.9. Other possible causes of injury

Customs and Border Protection has considered whether injury to an industry
is being caused, or threatened by a factor other than the dumped imports.36

34 1n the case of HSS exported ‘o Australia frcm China.
35 |1 the case of HSS exported to Australia froin Chinia.
36 5 260TAE(24)
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9.9.1. Claims of poor service, or non-price factors

Southern Cross Steel Pty Ltd's submission of 24 February 2012 claimed that
in addition to prices, there were other non-price factors that drove them to
import HSS rather than purchase it from ATM. This submission stated:

In the past ATM would produce non-standard lengths to our
requirements, store and allow draw down of stock over a given
period. They now refuse to do so and demand minimum pack
numbers...

Customs and Border Protection considers that whilst non-price factors may
have been a consideration in purchaser’'s decisions to purchase imported
HSS rather than locally manufactured HSS, it is clear that price remains an
important factor.

Having regard to the magnitude and extent of the dumping and subsidisation,
which afforded significantly increased price competitiveness for the importers
of HSS, Customs and Border Protection considers the non-price factors do
not detract from its conclusion that dumping and subsidisation has caused
material injury.

9.9.2. Undumped imports and imports from countries not the subject
of the investigation

Customs and Border Protection has received several submissions from
interested parties regarding the importation to Australia of HSS from origins
other than China, Korea, Malaysia, Taiwan and Thailand.

An ASA submission of 30 March 2012 contends that imports from sources
other than China, Korea, Malaysia, Taiwan and Thailand increased in the
investigation period.

Customs and Border Protection has utilised the data in its commercial
database to examine import volumes from origins other than China, Korea,
Malaysia, Taiwan and Thailand during the investigation period.

It was noted that other sources of supply in the investigation period include
Japan, South Africa and Vietnam.

Whilst the volume of imports from Japan, South Africa, and Vietnam is not
immaterial, the volume is small in comparison to the volume of dumped
and/or subsidised imports from China, Korea, Malaysia and Taiwan.

Given the transparency of price in the market discussed earlier, and the
volume of dumped imports, it is considered likely that the price of the dumped
imports has influenced the prevailing Australian HSS market price, including
that of the imports from countries not subject of the investigation.

As the HSS exported to Australia from Saha and Pacific was found to be at
export prices that were not dumped, Customs and Border Protection also
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considered whether these could have been a cause of injury to the Australian
industry that cannot be attributed to dumping and subsidisation.

While it is recognised that the aggregate volume of HSS exported to Australia
from Thailand by Saha and Pacific is not insignificant, Customs and Border
Protection is of the view that the significantly larger volume of HSS that was
dumped and subsidised3” would have had greater influence on prevailing
market prices for HSS in Australia during the investigation period.

Similarly, if the volume of HSS exported from Saha and Pacific are combined
with the exports from countries not subject of the investigation, the aggregate
volume is still significantly smaller than the volume of dumped and
subsidised3® HSS in the investigation period.

9.9.3. New Australian industry entrant

Interested parties have provided submissions claiming that the Australian
market for HSS has been strong throughout the investigation period; based
on the fact that there was a new market entrant - ITM - during the
investigation period. Confidential versions of submissions have estimated the
size of ITM's sales during the investigation period and claimed that this
volume equated to the volume of sales lost by ATM during the investigation
period.

Customs and Border Protection understands that ITM commenced production
in Australia in 2010. It seems apparent that ITM would not undertake the
substantial investment required to establish a HSS production facility if they
did not see a potentially profitable opportunity to supply elements of the
Australian market.

Considering that ITM.entered the market in approximately August 2010, it is
expected that they would undergo a start-up transition period and their initial
production volume, particularly in the first year of operation, would represent
a very small percentage of the total Australian HSS production. ITM have
declined to participate in this investigation and Customs and Border
Protection have not received any reliable information pertaining to ITM's
sales volume throughout the investigation period.

Considering the price sensitivity of the HSS market in Australia it is likely that
as a new market entrant with a relatively small volume of sales, ITM would
have little if any influence over the market prices of HSS in Australia.
Customs and Border Protection consider that any injury caused to ATM and
Orrcon from competition by ITM would be minimal.

37 |n the case of HSS exported to Australia from China,
38 |0 the case of HSS exported to Australia from China.
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9.9.4. Appreciation of the Australian dollar

A submission lodged on March 29 2010 by Howard Consulting, on behalf of
several Australian importers, claimed that the significant appreciation of the
Australian Dollar had improved the competitiveness of imports.

The submission provided as an attachment, slides from a presentation
delivered by OneSteel on the 2 May 2011 (OneSteel Operational Site Tour
Presentation). These slides noted various market conditions and external
factors affecting business performance, with page 37 of the presentation
noting that:

Rapid FX appreciation particularly since August 2010 has led to lower
import prices.

The submission later refers to OneSteel’s Full Year Report to June 2011
which states that:

margins were adversely affected by the impact of the strong
Australian Dollar on prices.

Customs and Border Protection accepts that the strong Australian dollar has
made imported HSS more affordable (assuming all other factors remained the
same).

However, in the context of HSS being exported to Australia from China,
Korea, Malaysia and Taiwan at dumped and subsidised?® prices, the strong
Australian dollar has served to amplify the increased affordability arising from
the dumped and subsidised export prices.

9.9.5. (nability or unwillingness to supply

A submission dated 25 November 2011 by Steel Supplies (a wholesaler steel
merchant) claims that they have been denied supply of Australian tubular
steel by OneSteel (Distribution) and BlueScope (Distribution) despite being
aware of other industry members being able to purchase smaller quantities
than Steel Supplies from both OneSteel and BlueScope.

A submission dated 24 November 2011 by Townsville Steel and Wire claims
that they have been denied supply by OneSteel ATM and advised by Orrcon
that as they would not receive a competitive rate due to being in competition
with Orrcon’s distribution business.

Several other submissions have been received from interested parties

claiming that they were denied supply of domestically manufactured HSS,
and forced to purchase HSS from imported sources.

3% the case of HSS exported to Australia from China.
40 In the case of HSS experted to Australia from China
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Customs and Border Protection is of the understanding that ATM
predominantly sell to their own related distributors and other select, large
distributors and Orrcon predominantly sell to their own distribution chain as
well as independent distributors on application.

It is understood that, whist some purchasers of HSS may not be able to
purchase Australian manufactured HSS at a point in the supply chain that
they are satisfied with (i.e. direct from ATM or Orrcon rather than via their
distribution networks}) it is apparent that locally manufactured HSS is
available for purchase further along the supply chain.

However it is noted that any Australian industry unwillingness to seli at any
point in the supply chain may influence purchasers to look to imported
saurces of HSS, rather than purchase Australian manufactured HSS.

9.10. Summary - causal link

Customs and Border Protection has established a connection between
imports of HSS from China, Korea, Malaysia and Taiwan at dumped and
subsidised41 prices and the fact that prices of HSS at dumped and
subsidised prices sold in Australia undercut the Australian industry prices
across all finish categories of HSS throughout the investigation period.

The price undercutting and associated price pressures have contributed to
price depression and suppression for the Australian industry, which has
resulted in lower profitability.

Customs considers that other possible causes of injury do not detract from
the assessment that dumping and subsidisation have caused material injury
to the Australian industry.

Customs and Border Protection makes a finding that dumped or subsidised
imports of HSS imported to Australia from China, Korea, Malaysia and
Taiwan have caused material injury to the Australian industry producing like
goods.

Ay the case of HSS exponted to Australia from China.
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10. WILL DUMPING AND SUBSIDY AND MATERIAL
INJURY CONTINUE?

10.1. Preliminary findings

Customs and Border Protection makes a preliminary finding that exports of
HSS from Korea, Malaysia and Taiwan in the future may be at dumped
prices, and exports of HSS from China may be at dumped and subsidised*?
prices and that continued dumping and subsidisation may cause further
material injury to the Australian industry.

10.2. Introduction

When the Minister is satisfied that material injury to an Australian industry
has been caused by dumping and subsidisation, anti-dumping measures and
countervailing measures may be imposed on future exports of like goods if
the Minister is satisfied that the dumping and subsidisation and material injury
may continue.

10.3. Customs and Border Protection’s assessment
10.3.1. Will dumping continue?

Customs and Border Protection’s dumping analysis shows that HSS exported
to Australia from China, Korea, Malaysia and Taiwan during the investigation
period were at dumped prices, with dumping margins ranging from 2.4% to
46.2%.

Itis evident that many importers and distributors prefer to source HSS from
multiple suppliers and they will continue to look for alternatives to locally
produced HSS. Given the transparency and price sensitivity of the Australian
HSS market, and the magnitude of the price undercutting by the dumped and
subsidised imports, imported HSS will continue to be an attractive source of
supply.

Considering the above factors existing in the Australian HSS market and the
established routes to market, Customs and Border Protection considers that
dumping will continue if anti-dumping measures are not imposed.

10.3.2. Will subsidisation continue?
Customs and Border Protection found that HSS exported to Australia from

China during the investigation period were subsidised, with subsidy margins
ranging from de-minimus to 52.8%.

Some information has been presented which indicates that some of the
pragrams found to be countervailable subsidies would cease to provide

2, the rase of HSS expeited to Austrahia frem China,
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financial contributions in the future (particularly those tax programs under
transitional arrangement until end 2012).43 However, no information has been
presented that indicates that other programs found to be countervailable
subsidies would cease to provide HSS exporters financial contributions, or
that these exporters are unlikely to continue to benefit from these programs.

Among these programs that it is considered will continue in future and is thus
likely to benefit HSS exporters in future, is Program 20. This program is the
program under which the majority of benefit to HSS exporters has been
observed during the investigation period.

It is therefore considered that subsidisation will continue in the future.
10.3.3. Will material injury continue?

Customs and Border Protection has reviewed the Australian industry's
performance over the injury analysis period and has made a preliminary
finding that HSS exported at dumped and subsidised* prices has caused
material injury to the Australian industry.

Customs and Border Protection considers that a continuation of price
competition from dumped imports from Korea, Malaysia and Taiwan and
dumped and subsidised imports from China are likely to have a continuing
adverse impact on the Australian industry. Customs and Border Protection
considers that this impact may be particularly evident in price undercutting,
price depression, price suppression and reduced profits and profitability.

Based on the available evidence, Customs and Border Protection makes a
preliminary finding that exports of HSS from China, Korea, Malaysia and
Taiwan in the future may be at dumped or subsidised prices and that
continued dumping or subsidisation may cause further material injury to the
Australian industry.

I see Appendix C
44, {h:e case of HSS experted to Australiz from China,
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[11. NON-INJURIOUS PRICE |

11.1. Introduction

Duties may be applied where it is established that dumped or subsidised
imports have caused, or threatened to cause, material injury to the Australian
industry producing like goods.

Under the Customs Tariff (Anti-dumping) Act 1975, the Minister must have
regard to the desirability of ensuring that the amount of dumping duty and
countervailing is not greater than is necessary to prevent injury, or a
recurrence of the injury.

S.269TACA of the Act identifies the NIP of the goods exported to Australia as
the minimum price necessary to remove the injury caused by the dumping
and/or subsidisation.

Anti-dumping and countervailing duties are based on free-on-board (FOB)
prices in the country of export. Therefore a NIP is calculated in FOB terms for
the country of export.

Customs and Border Protection generally derives the NIP by first establishing
a price at which the Australian industry might reasonably sell its product in a
market unaffected by dumping. This price is referred to as the unsuppressed
selling price (USP).

Having calculated the USP, Customs and Border Protection then calculates a
NIP by deducting the costs incurred in getting the goods from the export FOB
point (or another point if appropriate) to the relevant level of trade in
Australia. The deductions normally include overseas freight, insurance, into
store costs and amounts for importer expenses and profit.

11.2. Preliminary assessment of NIP

ATM provided a submission on USP and NIP and claimed that a USP should
be based on the Australian industry’s costs to make and sell from the
investigation period plus an amount of profit based on the period January to
September 2008.

ATM explained that the period used for a profit amount was found by
Customs and Border Protection in Trade Measures Branch Report Number
144 (REP144 - in relation to investigation No 144) to be a period absent of
material injury. Indeed, in REP144, Customs and Border Protection found
that:

...the Australian HSS industry performed strongly in the first three
quarters of 2008 in terms of profits and profitability before the onset of
the global financial crisis.
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Customs and Border Protection considers, for the purposes of this preliminary
assessment of NIP, that it is reasonable to adopt the approach to caicutating
USP that has been submitted by ATM. Customs and Border Protection has
calculated a USP for each different finish of HSS.

To calculate NIPs, Customs and Border Protection has deducted from the
USPs amounts for overseas freight, insurance, into store costs, importer
expenses and profit. These deductions were based on verified importer data
in relation to the four largest importers (by volume in the investigation period)
from the countries/region subject of the investigation.

Customs and Border Protection noted that the average post-exportation
expenses and profit did not vary significantly between HSS exported from
different countries. Therefore, it has calculated separate NIPs by finish but
not by country.

11.3. Comparison of NIPs and export prices

Customs and Border Protection compared NIPs with weighted average export
prices of HSS exported from China, Korea, Malaysia and Taiwan during the
investigation period. The NIPs were higher than the weighted average export
prices in all cases.

This analysis supports the conclusion that dumped HSS exported to Australia

from China, Korea, Malaysia and Taiwan, and subsidised HSS exported to
Australia from China, have caused material injury to the Australian industry.
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[12. PROPOSED MEASURES B

Customs and Border Protection proposes to recommend to the Minister that a
dumping duty notice be published in respect of HSS exported to Australia by
alt exporters from China, Korea, Malaysia and Taiwan. It also proposes to
recommend that a countervailing duty notice be published in respect of HSS
exported to Australia by all exporters from China, except for Huludao and
Qingdao Xiangxing.

The levels of interim dumping duties proposed for HSS exports from Korea,
Malaysia, and Taiwan are linked to the full margin of dumping in the case of
all exporters. This is because, although the lesser duty rule is being applied,
the NIP is not lower than the normal value for any HSS finish category, for
any exporters from these countries. This can be described as the normal
value forming the ‘operative measure’ in all cases for proposed measures in
relation Korea, Malaysia, and Taiwan.

In the case of China, the calculation of combined dumping and countervailing
duties is not simply a matter of adding the reported dumping and subsidy
margins together for any given exporter, or group of exporters. Rather,
subject to the lesser duty rule (given effect through the NIP), the collective
interim dumping duty and interim countervailing duty imposed in relation to
HSS from China, as proposed in this SEF, is the sum of:

« the subsidy rate calculated for all countervailable programs, including
‘Program 20 — hot rolled steel provided by government at less than
adequate remuneration; and

« the dumping rates calculated, less an amount for the subsidy rate
applying to Program 20.

This approach avoids any overlap or double-counting that may arise from the
circumstances of this case where there are domestic subsidies and a
constructed normal value that includes a major cost component that is based
on surrogate data.

The lesser duty rule can only reduce the magnitude of the collective interim
dumping duty and interim countervailing duty. This happens only in the case
of certain finishes in the proposed measures for selected non-cooperating
exporters from China.

Therefore, the operative measure in relation to all selected cooperating
exporters from China is the normal value, and the proposed measures are
linked to the full margin of dumping. The operative measure in relation to
selected non-cooperating exporters is a mixture of the NiP and normal value,
depending on the finish category.

Where the NIP is the operative measure, the lesser duty rule has taken effect
to reduce the duties to a level sufficient to remove the injury caused by
dumping and subsidisation.
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APPENDIX A~ ASSESSMENT OF MARKET SITUATION -
CHINA

PART ] INTRODUCTION !
(i) Preliminary paper

On 13 April 2012, Customs and Border Protection published its preliminary
Assessment of particular market situation - China paper.

The findings published in that paper form the basis of the findings in this
appendix.

I(ii} Allegations of a market situation

In its application, ATM alleged that during the investigation period, a
particular market situation existed in the Chinese HSS market that rendered
sales in that market unsuitable for determining normal value under
s.269TAC(1).

This claim focussed on allegations that the GOC has heavily influenced the
domestic HSS market in China through:

¢ provision of steel raw materials (HRC and/or narrow strip) at less than
adequate remuneration (alleged subsidy Program 20);

» the prevalence of SOEs involved in the manufacture of HRC and
narrow strip in China that receive benefits for the production of these
materials resulting in artificially low raw material input prices for HSS
manufacturers in China;

* reduced and/or subsidised energy (electricity) input prices in the
manufacture of HRC, narrow strip and HSS itself, and

o benefits received by HSS manufacturers from the GOC including
reductions in taxes, exemptions on duties and VAT, the provision of
grants, and concessional interest payments (i.e. government
subsidies) that impact the selling prices for HSS manufactured in
China.

ATM's allegations strongly relied on the findings of the Canada Border

Services Agency (CBSA) in its 2008 investigation into carbon steel welded
pipe (CSWP) from China (a sub-set of HSS), during which the CBSA

conducted a 'Section 20‘4 inquiry.
This inquiry resulted in the CBSA finding that:

... the GOC has substantially determined the domestic prices in the
welded pipe sector through a number of methods, namely:

45 0f the Canacian Speciai 'mport Measures Act 1985
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s by controlling the export levels of welded pipe sector through ! !
various tax mechanisms to maintain domestic prices in the welded .
pipe sector at a certain level; } :

o by influencing the price of the main raw material input, hot-rolled i
sheet and strip that is used in welded pipe sector, and by doing so
maintaining the domestic prices in the welded pipe sector at a
certain level;

» through various VAT tax policies that have affected the level of
profits of the producers in the welded pipe sector which will affect
domestic selling prices; and

s through various means regulated the number of and controlled the
production of produtigrs in the welded pipe sector in order to affect

the domestic prices.

Further, ATM relied upon the findings of the 2008 European Commission
(EC) investigation into welded tubes and pipes of iron or non-alloy steel.
During this investigation, 6 Chinese exporters of the investigated goods
claimed ‘market economy treatment’ from the EC, however the EC did not find
that these exporters qualified for this treatment, as they did not meet the
following criteria:

(i) business decisions are made in response to market signals,
without significant State interference, and costs reflect market
values

(i) firms have one clear set of independently audited accounting
records; and

(iii)  no distortions have been carried over from the non-market.

It is noted that both the EC and Canadian tests applied in the above-
mentioned investigations are distinctive from that applied by Customs and
Border Protection in its assessment of whether a ‘market situation’ exists in a
particular market. However, it is considered that certain considerations of the
EC and CBSA are relevant to Customs and Border Protection's assessment,
and have been taken into account in this assessment where relevant.

In CON177, it was accepted that ATM provided sufficient evidence in the
application to support its claim that domestic sales of HSS were unsuitable
for the purposes of determining a normal value in China under s.269TAC(1),
given the degree of government interference and the likely impact on
competitive conditions on the domestic market in China.

46 CBSA., Starement of Reasons Concerming the making of final determinaticns with respect to the Jumping and
subsidizing of Certain Carbon Steel Welded Pipe Originating in or Exporled from the People’s Republic of China, August
2008 at puge 64,
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I(iiif) Australian legislation, policy and practice
China as a market economy

Australia treats China as a market economy for anti-dumping purposes and
Customs and Border Protection conducts its investigation in the same manner
for China as it does for other market economy members of the World Trade
Organisation (WTO).

Irrespective of the country subject of the investigation, the Australian anti-
dumping framework allows for rejection of domestic selling prices in market
economies as the basis for normal value where there is a situation in the
market making the sales unsuitable, as outlined below.

The Act

S.269TAC(1) of the Act provides that the normal value of any goods exported
to Australia is the price paid or payable for like goods sold domestically in the
ordinary course of trade in arm’s length transactions.

However, .s.269TAC(2)(a)(ii) provides that the normal value of the goods
exported to Australia cannot be determined under subsection (1) where the

relevant Minister47 is satisfied that:

‘...because the situation in the market of the country of export is such
that sales in that market are not suitable for use in determining a price
under subsection (1)’

Where such a market situation exists, normal value cannot be established on
the basis of domestic sales. Instead, the normal value may be determined on
the basis of a cost construction® or third country sales.*® Therefore, a
determination as to whether there is a market situation has potential
consequences for the assessment of normal value and dumping margins.

S.269TAC(2)(c) provides that a cost construction of normal value comprises
the sum of what the Minister determines to be the cost of production or
manufacture of the exported goods and (on the assumption the goods were
sold domestically in the ordinary course of trade rather than being exported)
the administrative, selling and general costs associated with the sale and the
profit on that sale.®

S.269TAC(2)(d) provides that where the Minister directs that third country
sales be used for normal value, it will be based upon the price paid or

47 |n this case, the Minister for Home Affairs.

48 $.269TAC(2)(c)

49 S 269TAC(2)(d)

50 The inclusion of an amaunt for profit is cenditioned by s. 268TAC(13), which provides that ‘where, because of the
operation of 5.269TAAD, the normal value of goods is required to be determined under subsection (2). the Minister sha!l
not include in his or her calculation of that normai value any profit component under subparagraph (2Xc)ii).” $ 269TAAD
applics to saies deemedi not to be in the ‘orcinary course of trade’ due to sales being at below cest prices.
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payable for like goods sold in the ordinary course of trade in arms length
transactions for exportation from the country of export to a third country.

Policy and practice
In relation to market situation, the Dumping and Subsidy Manual states:

‘Sales that would otherwise be relevant for determination of normal value
may be unsuitable because the price does not reflect a fair price in
normal market conditions. The legislation does not define market
situations that would render domestic sales as unsuitable. The
investigation and analysis of each case must fully set out the reasons for
the unsuitability of sales before determining normal value under
succeeding provisions of s.269TAC of the Act.

In considering whether sales are not suitable for use in determining a
normal value under s. 269TAC(1) of the Act because of the situation in
the market of the country of export, Customs and Border Protection may
have regard to factors such as:

* whether the prices are artificially low; or

o whether there is significant barter trade; or

o whether there are other conditions in the market which render
sales in that market not suitable for use in determining prices
under
s. 269TAC(1) of the Act.

Government influence on prices or costs could be one cause of
‘artificially low pricing’. Government influence means influence from any
level of government.

In investigating whether a market situation exists due to government
influence, Customs and Border Protection will_seek to determine whether
the impact of the government'’s involvement in the domestic market has
materially distorted competitive conditions. A finding that competitive
conditions have been materially distorted may give rise to a finding that
domestic prices are artificially low or not substantially the same as they

51
would be if they were determined in a competitive market.

[Emphasis added]

Itis considered that the underlined quote reflects the nature of Customs and
Border Protection’s assessment in this appendix in relation to the existence of

a market situation in the Chinese HSS market.

51 Customs and Border Protection Dumiping and Subsidy iranual June 2009, pp 26-27

52 |\ noted that Customs and Barder Protection considers ‘t is possible ‘or a degree of qovernrent influence to exist in a
market without rendering the situaton in the macket such that sales are unsuitable for establishing nerma! value under
$.269TAC(1). Hownver, Custorns and Borcer Pratcction considers Lhat sigaificant government intervention in relevant
market factors couid distort prices o a degree that those £rices may be unsuitatle fer normal value
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It is considered that the assessment as to whether a market situation exists in
a particular market constitutes a positive test. That is, before actual selling
prices are rejected, Customs and Border Protection needs to identify a
‘market situation’, and be satisfied that the ‘market situation’ renders the
sales in that market not suitable for normal value purposes.

Although it is for Customs and Border Protection to establish the nature and
consequence of the ‘market situation’, including an evaluation of whether
there is an impact on domestic prices, it is considered that the pricing effect
does not have to be quantified.

I(iv) Previous HSS market situation investigations

2006 investigation (No 116)

In 2006, Customs and Border Protection conducted an investigation into HSS
from China (and other countries/regions).

That investigation also involved an assessment of whether there was a
particular market situation in China that made domestic prices unsuitable for
determining normal value. The final findings of that investigation (including
the assessment of market situation) are contained in Trade Measures Report
116 (REP1186).

In REP116, Customs and Border Protection concluded that it was not
satisfied that such a market situation existed in China during that case's
investigation period.

2008 review (No 143) and investigation (No 144)

In 2008, Customs and Border Protection conducted an investigation into HSS
from China and Malaysia (certain exporters) and a review of HSS exported
from China.

This investigation and review also involved allegations and a subsequent
inquiry into whether there was a particular market situation in the Chinese
HSS market during the investigation and review's investigation period.
However, both the investigation and review were terminated on the grounds
that Customs and Border Protection was not satisfied that injury had been
caused by dumping, and consequently no final assessment was made as to
whether a market situation existed.

I{v}) Information relied upon

In addition to the information contained in ATM's application for this
investigation, Customs and Border Protection has also received the following
information relevant to the assessment of the existence of a particular market
situation in China:
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e various submissions from interested parties;
e responses to the Chinese Exporter Questionnaire; and
» the response from the GOC to the GQ, SGQ and SSGAQ.

In addition, independent research into these matters has been conducted.

This information has been analysed, and assessed in arriving at the
conclusions in this paper.

I(vi) Background - raw materials

HSS can be made from either:

¢ HRC;
s cold-rolled coil (CRC); or
e narrow strip.

This can either be unfinished (black) or pre-galvanised.

Itis further understood that narrow strip (narrow hot-rolled flat steel produced
directly from heating and rofling billet, as opposed to HRC, which is made
from heating and rolling wider steel slabs) used to manufacture HSS is a raw
material somewhat unique to China, and is a distinguishing feature of the
Chinese HSS market from the markets of the other investigated originating
countries/region.

Itis understood that narrow strip has a different production process and a
different cost structure from HRC (including higher scrap output and lower
production efficiency). )

During the current investigation, importers, exporters and the Australian
industry have expressed the understanding that the use of narrow strip is
decreasing in the production of HSS in China.

Customs and Border Protection is not aware of any instances in China where
HSS manufacturers use CRC.

As part of its examination of the Chinese HSS market, Customs and Border
Protection has also examined the Chinese markets for HRC and narrow strip,
and the raw materials for these products themselves.

For the purposes of this appendix, it is considered useful to briefly outline the
process of making these raw materials.

As discussed above, Customs and Border Protection understands that HRC
is produced by the heating and rolling of wide steel slabs. This results in
large, wide steel coils. Conversely, narrow strip is made from heating and
rolling narrower steel billets, which results in smaller, narrower steel coils.

In terms of the production of HRC and narrow strip itself, it is understood that:
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» steel billets and slabs are made from liquid steel that has been cast
into the certain form;

* liquid steel is made by combining iron, varying amounts of steel scrap
and fluxes in a furnace;

¢ iron is smelted by combining iron ore, coke and limestone in a furnace;
and

¢ coke is produced from coking coal, which is converted to coke through
a heating process ('coking’).

Customs and Border Protection understands that it is common for steel billets
in China to contain a higher proportion of scrap steel than steel slabs. For
this reason, narrow strip (made from billets) is commonly of a lower quality
than HRC (and is expected to be lower in price as a result).

It is further understood that, in relation to coke, the practice in China is
generally to import coking coal and convert it to coke in country, for use in
domestic iron smelting.

l{vii) Appendix structure

In undertaking its assessment of the Chinese iron and stee! industry
(including the HSS market), Customs and Border Protection has identified
and examined various GOC influences in the Chinese iron and steel markets,
and assessed their likely impact on the price of HSS.

This appendix therefore takes the format of:

1) outlining the major identified GOC influences and measures in the
Chinese iron and steel markets; and

2) assessing whether a particular market situation was created by this
influence.

I(viii} The ‘iron and steel industry’

This appendix focuses on an assessment of the Chinese iron and steel
industry, and uses this and related terms throughout (e.g. ‘iron and steel
enterprises’).

The GOC's Development Policies for the Iron and Steel Industry (the Nationa!
Steel Policy or NSP)*defines the 'iron and steel industry’ as follows.

The term ‘the iron and steel industry’ as mentioned in the present
Development Policies covers:

the selection of iron mines, manganese mines and chromium mines
and working techniques and relevant supporting techniques such as

53 GO response to the GQ, Altachment A1,

'SEF 177: HSS China, Korea, Magy_s-l_a.?a_i;&;n and Thailand T




PUBLIC FILE
PUBLIC RECORD FOLIO 147

agglomeration, carbonization, iron alloy, carbon products, fire-resisting
materials, iron smelting, steel rolling and metal products.

The NSP is discussed in detail in li(ii) of this appendix.

The NSP definition of the Chinese iron and steel industry is broad, and
extends from raw material mining through to the production of steel products
themselves (including HSS).

The term ‘iron and steel industry' and related terms is therefore used in this
appendix by Customs and Border Protection in the broad sense that the GOC
uses it — ranging from the mining of steel raw materials, through to the
manufacture of HSS and other metal products.
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PART Il  GOC INFLUENCE ON CHINESE IRON AND STEEL
INDUSTRY

(i) Introduction

As mentioned in Section 0 of this appendix, Customs and Border Protection
has identified various GOC influences that relate to the Chinese iron and
steel industry.

These take the form of:

1. broad, overarching GOC macroeconomic policies and plans that
outline aims and objectives for the Chinese iron and steel industry; and

2. more specific ‘implementing measures’ that go towards actively
executing the aims and objectives of these policies and plans.

These identified policies, plans and implementing measures are numerous,
and it is considered that it is not practicable to undertake detailed discussion
of each identified item. Instead, Customs and Border Protection has sought to
outline and assess the most prominent of these in this appéndix.

I{it) Broad macroeconomic policies

The National Steel Policy

On July 8 2005, the GOC’s Order No. 35 of the National Development and
Reform Commission and the National Steel Policy (or NSP) were

promulgated, after the approval of the GOC's State Council.54
The introduction to the NSP reads as follows:

...In order to elevate the whole technical level of the iron and steel
industry, promote the structural adjustment, improve the industrial
layout, develop a recycling economy, lower the consumption of
materials and energy, pay attention to the environmental protection,
enhance the comprehensive competitiveness of enterprises, realize the
industrial upgrading and develop the iron and steel industry into an
industry with international competitiveness that may basically satisfy
the demand of the national economy and social development in terms
of quantity, quality and varieties, we have formulated the development
policies of the iron and steel industry according to the relevant laws
and regulations and the domestic and international situations the iron
and steel industry faces so as to guide the sound development of the
iron and steel industry.

54 China's Cabinet, which has the power to enact and amend administrative regulations at the national-level pursuant to
national tegislaticn, and in areas where there 1s no legislation enacted by the NPC, the State Council also has powers to
enact or amend administrative regulations 10 any other aspects of economic ard social affairs under the

Consttution.
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The NSP goes on to outline the GOC's aims and plans for the Chinese iron
and steel in Chapter | as follows:

maintain steel production capacity of iron and steel at a ‘reasonable
scale’ and have the ‘comprehensive competitiveness’ reach an
‘internationally advanced level’;

by 2010, elevate the production proportion of ‘good' iron and steel
products and satisfy the development requirements of other national
industries;

increase the size of ‘backbone’ enterprises by acquisition and
reorganisation, increasing industry concentration, so that by 2010 the
top ten enterprises account for over 50% of national production (70%
by 2020);

change ‘unreasonable layout’ by 2010 through ‘layout adjustment’ and
form a ‘comparatively reasonable industrial layout’ by 2020;

elevate environmental protection and resource utilisation, and waste
management (setting targets for energy and water consumption per
tonne of coal and steel by 2010 that ‘shall’ be met); and

meeting standards for ‘wastes as discharged’ and controlling volume of
this waste.

The policy continues by outlining matters that go towards meeting the aims of
the NSP. These appear to be more tangible ‘action-items’ rather than broad
policy aims. Of note are:

cutting of production and relocation of enterprises in certain regions
while encouraging establishment in other regions;

elimination of 'backwards capacity’;

prescribing equipment levels ‘technical and economic indexes’ and
industry access conditions;

offering support for research and development;

encouraging the use of domestic technologies and equipment and
prohibiting the use of second-hand ‘backward’ production equipment
that has been ‘eliminated’;

encouraging mergers and reorganisation of iron and steel enterprises;
closely scrutinising new steel projects (subject to examination,
approval or verification by the NDRC),

setting minimum levels of ‘self-owned capital’ in certain projects and
limiting foreign investment in the iron and steel industry (foreign
investors prohibited from having a controlling share); and

restricting exports of ‘preliminary processed products’ such as coke,
iron alloy, pig iron, waste steel and steel ingot with ‘high energy-
consumption and serious pollution’.

The NSP further outlines the repercussions for not adhering to its policies (for
enterprises in the industry and administrative entities as well) e.g. relevant
GOC departments to deny registration, not issue production permits, not
process import tax refund, etc. for enterprises that do not comply with the
MNSP, ard financial institutions are not to provide finance to these entities.
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National and regional five-year plans/guidelines
National FYPs

At the Central Government level, the GOC develops and issues five-year
plans (FYPs) for the economic and social development of the nation. The first
of these national FYPs was issue in 1953, and subsequent FYPs have been
issued periodically since this time.

Customs and Border Protection understands that China's National

Development and Reform Commission (NDRC)55 plays a primary role in the
development of these FYPs, and they are debated and given final approval
by the National People’'s Congress (NPC), the Chinese legislature and
highest GOC body.

Further, each FYP is compiled in accordance with the ‘suggestions’ of the
Central Committee of the Communist Party of China on the formulation of that
particular FYP.

The current national FYP is the Guidelines of the 12th Five-Year (2011-2015)

Plan of the Peé)p/e 's Republic of China for the National Economic and Social
5

Development (the 12" National FYP), which was approved by the NPC in

March 2011, a few months prior to the end of the investigation period.

The previous plan, the Eleventh Five Year (2006 — 2010) Plan of the People’s
Republic of China for the National Economic and Social Development (11"

57
National FYP) was promulgated in 2006 and relates to the years preceding,
and the majority the investigation period itself. The 11" FYP is therefore
considered most relevant to the investigation into HSS.

The stated purpose of the 11" National FYP plan is to:

‘...clarify the national strategic intention, define key emphasis in the
government work, and guide the behaviour of market subject’.

The plan’s introduction notes it is:

...the common program of action of our people...and is the important
basis for the government to fulfil the responsibility of economic
adjustment market control and surveillance, social management and

. .58
public service’.

55 The GOC submitted in response to Part C1 of the GQ that the NDRC is "China’s high-level macroeconomic and sccial
Cevelopment strategy planning agency. it has been responsible for introcucing and facilitating the implementation ¢f
China's macroeconomic and overall sacial development strategies.’

53 GOG response to the GQ. Attachment 143
57 GOC resporse to the GQ. Attachment 22
58 41n National FYP, page 1
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The 11" National FYP (and all other FYPs) sets out the GOC's general aims,
principles and objectives for development of the Chinese economy of the
following five-year period, as well as specific development aims for regions,
social groups (e.g. peasants) and industries/sectors in China.

In relation to the steel industry, Chapter 13, of the 11" National FYP refers to

the adjustment of the raw material ‘structure and distribution’. Section 1 of this
Chapter outlines the GOC's aims and objectives relating to the iron and steel

industry specifically:

Adhere to domination of domestic demand, make efforts to resolve
surplus production capacity, strictly control additional iron and steel
production capacity, accelerate the elimination of backward technology,
equipment and product and improve iron and steel product grade and
quality. Push iron and steel industry to develop recycle economy and
exert the product manufacture, energy conversion and waste digestion
and treatment function of iron and steel enterprises. Encourage
enterprises to carry out transregional collectivised restructuring and
form several enterprises with international competitive force. In
combination with the relocation of urban iron and steel enterprises such
as Shougang and elimination of backward production capacity,
construct Caofgg/dian iron and steel base. Actively utilize low grade iron

ore resources.

Further, Chapter 19 of the 11" Nationat FYP outlines specific development
goals for certain regions of China, noting that the Central and Northeast
regions should focus on the development of the steel industries in those
regions (and iron in the Central region as well).

These statements clearly articulate the GOC’s desire to re-structure, develop
and in some cases ‘control’ aspects of the domestic iron and steel industry,
and display the importance placed by the GOC on the development of its iron
and steel industries.

Further, many of these aims goals, and objectives have been clearly carried
into the current (12"™) FYP, in fact noting the GOC has issued an industry-

specific 12th Five-Year Plan of Iron and Steel /ndustrysothat operates in
conjunction with the 12" National FYP, listing objectives such as ‘accelerate
products upgrading’, ‘promote energy conservation and emission reduction in
depth’, ‘strengthen technology innovation and technology reform’, ‘eliminate
backward production capacity’, ‘optimize industry layout’, and ‘enhance
resource safeguard ability’.

59 111 National FYP, page 16
80 soc response to the SGQ. Attachinent 144,
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Regional FYPs

At the provincial (and in some cases municipal) level, the GOC develops and
disseminates subordinate FYPs, which reflect the GOC's objectives of the
national FYP as they apply specifically to that province/region.

As with the 11™ National FYP, Customs and Border Protection has observed
multiple references to developing and advancing the Chinese iron and steel
industry in the 11" FYPs of various provinces, as outlined below.

Outline of the Eleventh F/'ve-Year6 Plan for the Economic and Social
1
Development of Hebei Province:

According to high-end, high-quality goods, specialization, deep
processing direction, catching a variety, grasping quality, to grasp
integration, supporting excellent and eliminating inferior, optimize
enterprise organization structure, product structure, technical
equipment structure and industrial layout, improve industrial
concentration and the level of technology. Build Tang gang and Han
Gang two enterprise group with millions tons level, and Caofeidian
high-quality plate, Chengde vanadium and titanium products two big
base, strengthen six products series of board strips, wire rods, pipe,
section bar, special steel and steel processing. Speed up project
construction of overall plan of optimizing industrial update and
Caofeidian steel, Han Gang structure, and realizes big province of steel
to strong province of steel.

Outline of the Eleventh Five-Year P/ag for the Economic and Social
Development of Shandong Province:

Strictly execute the state iron and steel industrial policies, encourage
combination and restructuring, enhance industrial concentration,
develop high-efficiency steel products, consolidate large-scale iron and
steel bases, strengthen market competitiveness, and by 2010, the
sales revenue of the material industry will reach RMB 760 billion.

This FYP includes a specific reference to the central iron and steel industry
industrial policies, i.e. the NSP.

Outline of the Eleventh Five-Year Plan for tl;ge Economic and Social
Development of Jilin Province (2006-2010):

Transform and update metallurgy industry cluster. Use high and new
technology actively; strive to develop high quality and high value-added
metallurgy products, form relative thorough metallurgy industry system,

81 GOCG response to the SGQ, Attachmont 147
62 goc response to the SGQ, Attachment 146
85 coc response to the SGQ, Attachment 118
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and construct important high-quality fine steel production base in the
northeast. Focus on supporting three series products: stainless steel
and products, and actively promote reorganization of ferroalloy group
and carbon group, on the basis of strengthening reconstruction and
enlarging capacity of ferroalloy and carbon products, and promote the
construction of million tons high-quality goods steel project, extend to
develop stainless steel series products; Special steel, rely on Jianlong
firm accelerate the implementation of million tons of steel project, and
plan and construct Panshi metal products industrial park...

Outline of the Eleventh Five-(;’ear Plan for the Economic and Social
Development of Tianjin City:

Strengthen competitive industry

Metallurgical industry - According to principles of controlling total
amount, expanding high-quality goods, reducing energy consumption,
speeding up restructure of the, promote adjustment of metallurgical
industry structure actively . Adopting advanced technology and
equipment, accelerate transform and update of steel pipe capacity,
‘TianSteel’ move to east, build plate base and high-grade metal
products and other important projects, form commanding heights of
industry. Build tubular product base with seamless steel as leasing,
high quality steel production base with cold rolled sheet, galvanized
sheet, color-coated plate, cut deal and stainless steel plate as leading,
and high quality steel products processing base with special wire rope,
and tyre cord, prestressed steel strand of low relaxation as leading,
and build petroleum steel pipes and fine steel deep processing base in
the downstream of Haihe river. By 2010, obtain capacity of 2.6 million
tons of seamless steel tube, 10 million tons of plates, 1 million tons of
high-grade sheet metal products.

HSS enterprises that manufactured and exported HSS to Australia during the
investigation period were located in all of these provinces/regions.

The statements made in these provincial and municipal FYPs closely align
with objectives outlined in the 11" National FYP in relation to the iron and
steel industry.

Blueprint for Steel Industry Adjustment and Revitalization

In March 2009, the Chinese State Council released the Blueprint5 for Steel
Industry Adjustment and Revitalization (the Revitalization Plan).

The Revitalization Plan, which identifies the importance of the steel industry
to the Chinese national economy, states its purpose and objectives follows:

64 Goc response to the SGQ, Attachment 145
65 Goc respense tn the GQ. Attachment A12
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To cope with the impact of international financial crisis on the national
economy, materialize the general principle by the State Council of
stabilizing growth, enhancing domestic demands and adjusting the
structure, ensure stable operation of steel industry, accelerate
structural adjustment, and facilitate industrial upgrading, this blueprint
is hereby formulated as an comprehensive action plan of measures for
the steel industry to deal with the current situation, which is valid from
2009 to 2011.

The Revitalization Plan goes on to highlight the challenges faced by the
Chinese steel industry at the time of formulating the plan, including
production capacity exceeding demand, weak innovation (with high-end
products being imported rather than domestically made), poor geographical
location of certain enterprises (restricted as to resource access), low
concentration in the industry with major producers accounting for less than
30% of total production), and ‘weak’ domestic resources (in particular, limited
domestic sources of iron ore).

The Revitalization Plan is aimed at addressing these matters, and sets out
principles and targets of the plan.

The Revitalisation Plan outlines 8 broad ‘achievements’ (which have also
been referred to as ‘tasks’) designed to carry out the plan. These are:

1. stabilising the domestic market and improving climate for export;

2. speeding up the dismantling of ‘backward capacity’ while ‘strictly
keeping the total standstili’ (controlling production levels);

3. increasing industry concentration and ‘enhance’ reorganisation
(through promoting mergers and acquisitions including promoting
specifically-named mergers)

4. encouraging technical innovation and progress;

5. rationalising the location of capacity (including building a ‘coastal
steel base’ and ensuring the Shougang and Caofeidian Steel projects
are finalised);

6. raising product quality and changing product types produced {e.g.
developing ‘'key’ steel products (high-speed railway, high-strength
automotive, etc) and raising the ‘certificate standard’ to promote steel
quality to ‘reach advanced international level');

7. stabilizing the import of iron ore (including 'normalize’ the market
order — including building an ‘import pricing mechanism’66 - some
sources he;ve said this is aimed to go as far as reducing the price of
iron ore);8 and

8. develop resources domestically and internationally (increasing the
level of iron ore exploitation, encourage ore exploitation abroad, etc.).

66 nig response to the SGQ, the GOC submitted that there has been 'no dGetailed progress’ on impementing this
mechanism { Question 33(c}ii})

87 ¢isa Unveds revitaisation plan for Clurese stecl inGustry, hitp livavw.miner.rncessing.cem/News/detail-a738-b0-cn-
c0-et-f html

Chrla_. R(_)n_ea_ Mdla)gr_;T_aw;an_ar‘d Thailand &6
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The plan further outlines ‘policy options' for the Revitalisation Plan:

¢ rescheduling import and export tariff rates — continuing the policy

orientation of controlling the export of ‘two high, one resource’68 and
low value-added goods;

s raising VAT refund rates for ‘steel products featured with high technical
content and high value-added’;

* ‘severely’ enforcing environmental and resource management policies;

e improve the 'Steel Industry Policy' (the NSP) including updating the
‘Catalogue of Structural Adjustment of Industries' (thought to be the
‘Directory Catalogue on Readjustment of Industrial Structure’ - see
Section Il(iii) of this appendix);

e establishing an information-sharing system for GOC departments to
provide information for future decision-making;

» providing grants to iron and steel enterprises for various reasons
(research and development, cash flow management); and

« ‘discriminate financially’ enterprises that build in violation with laws or
regulations, or who have ‘backwards capacity'.

Many of these aims and objectives closely align with those of the NSP and
the 11™ National FYP. Specifically, the aims to direct the structural
adjustment of the domestic steel industry through the merger and
consolidation of steel enterprises, the elimination of backwards capacity, the
setting of standards for the industry and establishing technological
development standards.

In many ways, the Revitalization Plan appears to be a continuation and a
reiteration of many of the aims and objectives of the NSP and the 11"
National FYP, in response to the challenges highlighted during the global
financial crisis (GFC).

Alignment and importance of GOC policies

The 11" National FYP was issued for the period 2006 — 2010, shortly after
the promulgation of the NSP in 2005, while the Revitalisation Plan was
promulgated in 2009 for the period 2009 — 2011. Each policy/plan is
complimentary, and consistent in their aims and objectives for the Chinese
iron and steel industry, with many common aims and objectives between the
three documents observed, such as to:

eliminate backwards capacity;

control production levels;

encourage mergers, restructuring and relocation;

promote technological and product quality improvement; and
implement and encourage environmental measures.

© © o o0 o

68 The GOG has advised this refers to High emissicn, high energy consumption, resaurce commoditics (response to

SGQ. Question 33(d)).
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It is considered that the 11" National FYP, the NSP and the Revitalization
Plan comprehensively and collectively outline the GOC's macroeconomic
policy for the Chinese iron and steel industry from 2005-2011, and that these
policy aims and objectives have been continued past 2011 in the 12"
National FYP and the 12th Five-Year Plan of Iron and Steel Industry.

It is further observed that multiple GOC policies, plans and measures issued
prior to the NSP in 2005 have similar goals and objectives to the NSP, 1"
National FYP and Revitalization Plan. These include the:

o Tenth Five-Year Plan for the National Economic and Social

Development of the People’s Republic of China (2001 - 2005);69

¢ the Directory Catalogue on Readjustment of Industrial Structure
(discussed in Section lI(iii) of this appendix); and

o the State Economic and Trade Commission’s (SETC)"® Development

Plan for the Metallurgical Industry (2001 - 2005).

Customs and Border Protection observes that the Chinese iron and steel
industry has been a focus of the GOC for over a decade.

In addition to outlining the GOC aims and objectives in relation to the
Chinese iron and steel industry, these macroeconomic plans highlight the
overall importance of the industry to the Chinese economy. For example, the
NSP identifies the iron and steel industry as ‘an important basic industry of
the national economy’, the Revitalization Plan identifies the industry as a
‘pilar industry’ and states:

Steel industry is an important mainstay industry for national economy,
which is widely influenced to the whole society, highly interrelated
between industries, and significantly stimulated the consumption, and
plays a crucial role in the economy, social development, finance and
taxation, national defense construction and employment stability.

Customs and Border Protection observes that the importance of the iron and
steel industry to the entire Chinese economy and development is consistently
acknowledged by the GOC.

69 GOC response to the GQ. Attackment 23.

70 This entity no longer exists The functions of SETC were absorbed by the NDRC in 2003.

n Although Customs and Baorder Protection has been able 1o access the text cf this plan, Asia Times Online reported in
its article Execution ptan for China's industrial revolution of July 20, 2001 (hitp:/iwww atimes .com/ching/CG20Ad04 himl)
that it was ‘based on China’s 10th Five- Year Plan ...(and) is aimed at promoting the restructuring and upgrading of the
industrial sector. The article further reportad the objectives of the plan include advancing the product qualty of certain
enterprises (Baosteet, Anshan Stecl. Wuhan Steel and Shon:gang) up to the 'wexld's advanced level’ and enable them to
clinch a certain share cf the inlernaticnal market, and tc improve the quality of steel products and further explore H-
shape steel markel, to strictly control the construchon of new welded tube units and speed up the pace of eliminating
backward high-frequency welded tube unts.’
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Implementation of GOC macroeconomic policies
GOC position

In its response to the GQ and SGAQ, the GOC has indicated that the
importance of its broad macroeconomic policies is limited, suggesting that
they are somewhat intangible and set out the GOC'’s aspirations for the steel
industry, rather than act as enforceable plans that the GOC sets out to
achieve.

In relation to its FYPs, the GOC has submitted that:

An FYP is an aspirational guidance document, and does not set
mandatory targets for the steel industry. Moreover, industrial policy
aspirations of an FYP are relatively macroeconomic and vague, rather

than being specific and quantifiable aims.

Similarly, the GOC has submitted In its response to Question C2.9(a) of the
GQ:

The National Steel Policy is an aspirational document, not a legal
document. It sets out the means by which the steel industry can
modernize its operation and remain competitive and efficient in the
future. As such, the objectives of the National Steel Policy are to
elevate the levels of technology used in the iron and steel industry, to
promote structural adjustment; to improve the industry layout; to
promote recycling and to minimize the industry's environmental impact;
and generally to guide the sound development of the iron and steel
industry.

This is despite the fact that the NSP itself is written in such a way that
indicates its importance and binding nature. Indeed, the ‘Other Matters’
included in Chapter |X state (among other things):

e persons or entities that violate the policy shall be ‘given punishments’
by relevant GOC departments (Article 36); and

« the policy 'shall be observed by all the administrative departments of
the people’'s governments’ (Article 39).

The GOC's response to the GQ further submits that:

s the NS7F33 is an isolated document, is not specifically monitored by the
GOC;

+ there are no additional laws, decrees, rules, promulgations, edicts,
opinions, measures, regulations or directives developed or

implemented as part of the NSP;74 and

2goc respanse to the SGQ, Question 10(a)
3 kid. Question C2.9(b)
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» there are no monitoring mechanisms in place which specifically relate
to the realisation of the objectives outlined in Chapter 1 of the National

75
Steel Policy.

Customs and Border Protection’s assessment

Customs and Border Protection consider that the ‘aspirational’ nature of
these policies/plans does not necessarily mean that the aims and objectives
they establish are not attempted to be realised by the GOC, or their progress
monitored.

Significant evidence has been observed to suggest that the aims, objectives
and action items/measures in these policies are actively implemented and
monitored by the GOC, and adhered to by Chinese steel enterprises.

For example, during its recent investigation into aluminium extrusions from
China (REP148), Customs and Border Protection undertook verification
meetings with the GOC. During this verification, the GOC's NDRC was
queried about FYPs in China generally.

This discussion was summarised in Customs and Border Protection's
Government of the People’s Republic of China Visit Report, February 2010,
which observes:

The NDRC stated that GOC'’s FYPs76 is (the) most important plan of
China, like a blueprint for the next five years of development of the
country. The NDRC noted that the national FYPs are the leading
document in planning the economy and social development of China.

However, the NDRC stressed that FYPs are only guidance documents
rather than an (sic) operable documents, and there are no details for
operation and implementation in the FYPs.

The NDRC noted that implementation of the objectives of the FYPs is
at the GOC-agency level, whereby each area will release specific
policies and regulations (i.e. each responsible area develops and

implements its own policies to implement the FYPs).

Additionally, during that same verification visit, the China State Reserve
7
Bureau noted the 11" National FYP was a legally binding document.

" 1ig

75 1id, Question C2.9(f)

78 |n reterence to the national-level FYP.
77 page 39.

78 Customs and Border Protection's Government of the Pecple’s Repubhic of China Visit Report, February 2010, page
49
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While the NDRC confirmed the guidance or ‘aspirational’ nature of these
FYPs, the above statement is clear evidence that the GOC makes efforts to
achieve the outcomes of the plans through various sub-policies and
measures in the sphere of responsibility of each level of GOC and its relevant
departments.

Specifically, it is noted that GOC has issued numerous sub-policies,
directives, notices, etc. and imposed multiple measures since the
promulgation of the NSP, the 11" National FYP and the Revitalization Plan
that appear to go towards achlevmg at least some of the goals and aims
outlined in these documents

These include:

¢ measures to eliminate backwards production capacity and encourage
technical and environmental improvement;

market entry criteria and industry operating conditions;

measures to curb ‘production capacity redundancy’;

guiding industry mergers and restructuring;

import and export measures on coke; and

subsidies in the iron and steel industry.

These measures are discussed separately in more detail in Section {l(iii) of
this appendix.

i(iii)) Implementing measures

During its investigation, Customs and Border Protection has identified
numerous GOC measures that it considers go towards meeting at least some
of the objectives of the above-mentioned GOC macroeconomic policies in
relation to the domestic iron and steel industry.

The most prominent of these are discussed below.

Measures to eliminate backwards production capacity and to encourage
technical and environmental improvement

The elimination of ‘backwards production’ or ‘backward technology’ is a
common theme observed in the GOC'’s macroeconomic policies relating to
the iron and steel industry.

Conversely, the encouragement of certain more advanced technology or ‘hi-
tech’ products, and environmental improvements are also common objectives
of the GOC's macroeconomic policies and plans.

7911y some cases. (heses macroeconomic policies are stated speciically in implementing documents.
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Specific measures that are considered to be aimed at implementing these
policy objectives are discussed in this section.

The Directory Catalogue on Readjustment of Industrial Structure and the
Interim Provisions on Promotion Industrial Structure Adjustment

The GOC has promulgated the Directory Catalogue on Readjustment of
Industrial Structure (the Directory Catalogue), which is issued and updated by
the NDRC.

The GOC provided the revised Directory Catalogue (issued in 2011) as

Attachment 173 of the SGQ,60 and the 2005 (original) version at Attachment
AB-1 of the GQ.

In the Directory Catalogue, certain industry activities, products and
equipment are listed into three categories:

e ‘Encouraged investment Industries’;
o ‘Restricted Investment Industries’; and
¢ ‘Eliminated Investment Industries’.

Customs and Border Protection has observed the following items of note in
the Directory Catalogue (original and updated version) in relation to the iron
and steel industry (among other items).

Encouraged Investment Restricted | dir
i Industries industries Industries.
2005 Diractory * Construction of new- « Hot-rolled steel sheet e Hot-rolled narrow strip
Catalogue generation coking ovens. projects of below steel mills.
» Development and application 800mm
of modern hot-rolled broad- « Hot-dip gatvanising
band steel rolling mill and key sheet project of below
part manufacturing. 250,000 T/per annum.

e Production of oil well
pipe...high-pressure bailer
pipe....and steel pipe used in

the long-distance transport of

ail and gas.
2011 Directory « Special steel bars and wires + Melted iron for steel- o Hot-ralled narrow strip
Catalogue and high quality steel forged making. steel mills

materials used for technology e Hot rolled strip project

of high-performance, high less than 1450mm.

quality and upgrade and » Hot galvanized steel

update steel product sheet rolls project less

development and application than 300.000 ton /year.

« Non coking iron making
processing and coke oven
gas

» High-performance oil and gas
transmission pipeline steel.

* On-line quality testing
technclogy application in
preductive process

80 Customs and Burder Protection notes this 2011 revision is consistent with an aim of Section IV(6) of the Revitalication
Plan to ‘Update the Catalog of Structural Adjustment of Industries’
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The original and updated Directory Catalogue also categorises certain items
of coal, power, and petroleum and natural gas as encouraged, restricted or
eliminated.

From the above, it appears as though there is a desire to discourage and/or
eliminate the manufacture of narrow strip in China (a possible raw material for
HSS), as well as restrict the investment in smaller-scale galvanised hot rolled
steel (another possible raw material for HSS).

The original (2005) Directory Catalogue was issued alongside the Decision of
the State Council on Promulgating the ‘Interim Provisions on Promoting
Industrial Structure Adjustment’ for Implementation (the Interim Provisions),
which provides context to the Directory Catalogue.

The Interim Provisions note:

The formulation and implementation of the ‘Interim Provisions’ is an
important measure to implement the spirit of the fifth plenary session of
the 16th CPC Central Committee, to achieve the objective of the
‘Eleventh Five-year’ planning, and is of great significance to ensure the
all-round implementation of the scientific view of development, to
strengthen and improve macro-control, to further transform the ways of
economic growth, to propel industrial structure adjustment, optimization
and upgrading, and to keep the stable and fast development of the
national economy.

The people’s governments...shall take the promotion of industrial
structure adjustment as an important reform and development task at
present and within a period in the future, establish the liability system,
lay emphasis on implementation, and shall, in accordance with the
‘Interim Provisions’ and in light of the local situation on industrial
development, formulate specific measures, rationally guide the
investment directions, encourage and support the development of
advanced production capacities, restrict and eliminate outdated
production capacities, prevent blind investments and low-level
redundant construction, and effectively propel industrial structure
optimization and upgrading.

The Interim Provisions go on to outline specific objectives, principles and ‘key
points’ for adjustment of the Chinese ‘industrial structure’. This includes
several iron and steel industry-related aims and objectives, including:

We shall support the development of cold rolled stainless steel sheets,
cold rolled silicon steel... We shall urge the industries of oil refining,
ethylene, steel, cement and paper making to develop towards those of

81 goc response to the GQ, Attachment A19. Customs and Border Protection notes that the GOC has submitted that
the Interim Provisions are ‘abolished’. however the date of abolition is not clear. In any event, Customs and Border
Protection merely refies on the Interim provisions in this case to demonstrate the importance of the Direclory Catalogue to
the GOC and the reasons fer its imposition, nating the original Directory Catalogue has bee in force from 2005, being
updated in 2C11 (i.e. in force in the years prior to and during the investigation geriod).
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large bases and of large scale. We shall strengthen the geological
survey of important resources such as iron ... increase the geological
reserve of resources, and gractice rational exploitation and

8
comprehensive utilization.

The Interim Provisions make direct reference to the Directory Catalogue,
observing:

e The ‘Catalogue for the Guidance of Industrial Structure
Adjustment’ (the Directory Catalogue) is the important basis for
guiding investment directions, and for the governments to
administer investment projects, to formulate and enforce policies
on public finance, taxation, credit, land, import and export, elc.

e The restricted category‘.‘. .need to be transformed or prohibited
from being newly bui/l.a

e The eliminated category mainly include the outdated techniques,
equipment and products which do not conform to the relevant
laws and regulations, seriously waste resources, pollute
environment, do not meet the work safety conditions, and need

to be eliminated.
The Interim Provisions go on to state:

« financial institutions shall provide credit support to encouraged
investment industries; and

« investments are prohibited towards projects in the restricted and
eliminated categories.

In its response to the SGQ, the GOC confirmed that:
Investments are prohibited for projects under the restricted’ or

‘eliminated’ categories. Relevant departments shall supervise projects
of the eliminated category to exit the industry within the prescribed time

limit in accordance with law.

The GOC also noted:

The encouraged category enjoys some corresgonding preferential
treatment with regard to imported equipment.

82 Chapter I, Article 6

83 Chapter lll, Article 12

84 Chaprer 11l, Atticle 15

85 Chapter IIl, Articte 16

86 in respense to Question 32(h)(ii)
10 response to Question 32(bXii)
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It is observed that the Interim Provisions make direct reference to the 11"
National FYP and its role in implementing the objectives of that plan. Further,
Article 19 states:

If any enterprise of the eliminated category refuses to eliminate the
production technique, equipment or products, the local people’s
government at each level and the relevant administrative department
shall, in accordance with the relevant laws and regulations of the state,
order it to stop production or close it, and shall take appropriate
measures to resettle the employees of the enterprise, and guarantee
the safety of financial institutions’ credit assets, etc. If its products are
subject to the administration by permit for production, the relevant
administrative department shall lawfully revoke its permit for
production; the administrative department for industry and commerce
shall urge it to lawfully go through modification registration or
nullification registration; the administrative department of environmental
protection shall revoke its permit for pollution discharge; and the
electric power supply enterprise shall lawfully stop supplying electricity
to it. If any enterprise violates the provisions, its persons directly held
liable and the relevant leaders shall be subject to liabilities in
accordance with the law.

The Interim Provisions therefore give wide-ranging powers to GOC agencies
to impose the requirements of the Directory Catalogue to eliminate certain
production processes, equipment and products, and encourage others.

Notice of the State Council on Further Strengthening the Elimination of
Backward Production Capacities

Further to the Directory Catalogue, the GOC's State Council issued its Notice
of the State Council on Further Strengthening the Elimination of Backward

Production Capacit/'esSES (the Backward Capacities Notice) in 2010.
In its response to Question 35 of the SGQ, the GOC has explained that:

‘Backward production capacity’ means the out-dated techniques,
equipment and products which do not conform to the relevant laws and
regulations; which seriously waste resources; which pollute the
environment; or which do not meet work safety conditions (same as
those in the ‘eliminated category’).

Customs and Border Protection notes from the above that the concept of
backwards production capacity’ is linked directly to the category of eliminated
items on the Directory Catalogue.

The Backward Capacities Notice focuses on the elimination of backward
production capacities 'on schedule’ by:

38 coc response 1o the SGQ, Attachment <76
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...focusing on such industries as electricity, coal, iron and steel,
cement, nonferrous metal, coke...in accordance with the scopes of and
requirements for elimination of backward production capacities as
prescribed in such documents as the Decision of the State Council on
Promulgating and Implementing the Interim Provisions on Promoting
the Industrial Restructuring (No. 40 [2005] of the State Council) [the
Interim Provisions)...Catalogue for Guiding Industrial Restructuring [the
Directory Catalogue] and the plans for restructuring and revitalizing
industries including iron and steel, nonferrous metal, light industry,
textile, etc.

Itis considered these ‘plans’ for restructuring and revitalising the iron and
steel industry include the NSP, the 11" National FYP and the Revitalization

Plan.

The Backward Capacities Notice states there has been ‘remarkable progress’
in China in terms of the elimination of backwards production capacities, but
notes the targets for eliminating this capacity have not yet been met.

The Backwards Capacities Notice outlines how this goal is to be achieved,
through measures such as:

strengthening the ‘Policy Constraint Mechanism’' — controlling market
access, strengthening the ‘economic and legal means’, ‘intensifying’
law enforcement and punishment (including revising the Directory
Catalogue);

improving policy incentives — strengthening fiscal support of
backwards capacity elimination, resettling employees, supporting the
transformation of enterprises (science and technology upgrading);
improving the ‘supervision and inspection mechanism’ - including each
region and the central Ministry of Industry and Information Technology
(MIIT) producing an annual list of enterprises with ‘backward
production capacities to be eliminated, the backward technologies and
equipment, the deadlines for elimination and the overall progress’ and
the monitoring and reporting on the progress of the elimination of
backward production capacities;

strengthening GOC organisation and leadership of the elimination of
backward production capacities;

supporting competitive enterprises in elimination of backward
production capacities through merger, acquisition or restructuring of
enterprises with a backward production capacity;

relevant GOC agencies and government levels shall ‘earnestly work
out implementation plans, divide the objectives and tasks among cities
and counties, assign them to specific enterprises, and timely submit
lists of to-be-eliminated enterprises with a backward production
capacity to the Ministry of Industry and Information Technology and the
National Energy Administration’;
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e improving the regulation and control of land use plans, and prohibiting
land supply for construction projects of backward production capacities
and in industries with severe overcapacity;

s giving 'full play to the role of pricing mechanisms, such as differential
prices for electricity and reform of prices for resource products, in
eliminating backward production capacities... and raise the costs for
energy, resources, environment and land used by enterprises and
projects with a backward production capacity .

The Backwards Capacities Notice further outlines that, if an enterprise fails to
eliminate its backward production capacities before the prescribed time limit:

¢ its pollutant discharge permit shall be revoked,

e no banking financial institution shall provide any form of new credit
support to it,

¢ the investment management department shall not examine and
approve new investment projects of the enterprise,

e the land and resources management department shall not approve
new land for use by the enterprise, and

« the relevant management department shall not issue any production
license for it or shall withdraw any production license or production
safety permit previously issued.

The Backwards Capacities Notice further provides for enterprises that do not
eliminate backward production capacities according to the relevant provisions
to be closed down.

Customs and Border Protection’s assessment

The Directory Catalogue, Interim Provisions and Backward Capacities Notice
are examples of sub-policies and measures for GOC macroeconomic policies
that are designed o implement the ‘aspirational’ aims of those policies.

Further, evidence exists to demonstrate that the GOC actively monitors the
elimination of backwards production, and measures the success of this
objective. For example, General Steel Holdings Inc (General Steel) in its
Form 10-K (annual report) filing with the United States Securities and
Exchange Commission (SEC) for the period ended 31 December 2007
observed:

In November 2007, the National Development and Reform Commission
(NDRC), the nation’s top economic planner, reported that to date 29.4
million tons of outdated iron smelting capacity and 15.21 million tons of
outdated steel smelting capacity had been eliminated.

General Steel is a United States-incorporated company that, through a 100%
owned-subsidiary, operates a portfolio of four Chinese steel companies with
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various focuses.®’ One General Steel subsidiary, the Baotou Steel Pipe Joint
Venture, produces spiral steel welded pipe, but not HSS itself.

General Steel went on to state:

...(the NDRC) also later announced obligation contracts with 18 provinces,
autonomous regions and municipalities to eliminate 49.31 million tons of
outdated iron smelting capacity and 36.1 million tons of outdated steel
smelting capacity. The obligation letters involved 573 enterprises.

This again demonstrates the GOC's measures {which appear from General
Steel's statement to be binding in nature) and commitment to ensure the
implementation of this particular aspect of its macroeconomic policies and
plans.

Further, in response to the GQ, the GOC provided listings of companies that
have been affected by the elimination of backwards capacity since 2005,
specifically:

» Attachment 27 - List of Closed and Disused Iron & Steel Production
Capability of Enterprise; and

e Attachment 28 — 2010 Enterprises list of Elimination Steel-making
Production Capacities.

In these attachments, the GOC has provided details of ‘closed and disused

equipments’ including details of types of furnaces and their capacities. This

listing included enterprises that, from their name, appeared to be involved in
various iron and steel products, including:

manufacture of steel pipes;
manufacture of ‘special steel’ products;
steel rolling;

iron casting and smelting;

steelmaking and casting; and

coking.

It is observed that these closures have therefore involved a variety of iron
and steel enterprises, including those involved in making pipe and tubes
(potentially including HSS) and rolled steel (such as HRC and narrow strip).

The GOC has submitted, in relation to these listings, that:

Closure of these companies can be due to any one of a number of
factors, or to a combination of factors. These factors would include
bankruptcy, increasing competition, old equipment, inability to invest,
local Protectionism, increasing overheads, enforcement of

89 Dagiuzhuang Metai, Bactou Slee! — General Steel Special Stecl Pipe Joint Venture Co.. Lid., (Bzotou Steel Pipe Jeint
Venture'), Shaanxi Longmien Iron and Stect Co., Ltd. ("Longmen Jomt Venture'). and Maoming Hengda Steel Graup Co
Ld.
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environmental regulations. Their closure was not forced on them by
any decision made by the GOC outside China’s legal
framework of laws and regulations.

Itis noted that this statement by the GOC does not indicate that it has not
been involved in the closure of these enterprises, merely that these closures
have not been forced on enterprises outside China's legal framework of laws
and regulations.

Itis further noted that the GOC has included ‘old equipment’ as one such
factor, which is considered is likely to relate to the elimination of ‘backwards’
equipment.

In response to SGQ, the GOC emphasised that the Directory Catalogue is
essentially an environmental measure:

The GOC defends its right to legislate for the Protection of its
environment and the health of its people. The Directory Catalogue is
not an instrument of industry intervention with the commercial intention
of making Chinese industries the most competitive in the world or of
forcing the industry to conduct its business as dictated by the GOC. It
is a regulatory document which articulates how environmental laws are
to be applied.

Customs and Border Protection agrees that certain measures of the Interim
Provisions and Directory Catalogue would reasonably be considered to be
environmentally-focussed, particularly those that relate to the elimination of
older, environmentally harmful technologies and techniques.

However, it is considered that all of these measures cannot be considered to
be purely environmental, particularly when the nature of some ‘encouraged’
items on the Directory Catalogue are observed.

In particular, the Directory Catalogue can reasonably be considered to go
towards meeting the GOC's policy aims of encouraging technical innovation,
raising product quality, and changing the product mix, as well as encouraging
environmental improvements.

Market entry criteria and industry operating conditions

Standard Conditions of Production and Operation of the iron and Steel
Industry

The Standard Conditions of Production and Operation of the Iron and Steei
Industry (the Steel Standard Conditions), dated 21 June 2010, were provided
by the GOC as Attachment 160 to its response to the SGQ.
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The Steel Standard Conditions state their purpose is:

To further strengthen management of iron and steel industry, provide !
norms to production and operation of the steel industry... to practice
standard norms of production and operation for existing enterprises in
iron and steel industry and to be used as the basis for relevant
departments and agencies in project approval or filing, resource
allocation, approving and issuing Production License of Construction
Steel, providing norms for iron ore business and advancing elimination
of backward capacity etc.. Conditions of production and operation of
the iron and steel industry shall be combined with mergers and
reorganization, elimination of backward capacity and etc., in order to
reduce the quantity of steel enterprises step by step, lower the
proportion of backward capacity, improve and consummate industry
management.

The Steel Standard Conditions go on to state they are:

....the basic condition for production and operation of existing iron and
steel industry, and it is the transitional norms which is in line with
current development level of our iron and steel industry and will be
constantly improved with the improvement of the overall level of our
iron and steel industry. The higher Admittance conditions required for '
the construction and reconstructions projects of iron and steel industry

shall be implemented in accordance with the requirements concerned

in ‘Development Policies for the Iron and Steel Industry’ the NSP).

The conditions then outline a multitude of requirements for enterprises in the
Chinese steel industry. These specifically relate to:

product quality standards;

environmental protection;

energy consumption and comprehensive utilization of resources;
workmanship and equipment;

production scale; and

safety, sanitation and social responsibility.

Of these, some notable conditions include the below.

o Jron and steel enterprises ‘shall posses sound environmental protection
management system, be equipped with complete monitoring and
management facilities for pollutant emission, install automatic
monitoring system networked with the local environmental protection
department.90

o The volume of blast furnaces shall be more than 400m3. the normal
capacity of converters shall be more than 30 T, the normal capacity of
electric furnaces shall be more than 30 T, the area for Sintering

90 nticle 1(BY2)
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machine shall be more than 90 m2, the height of Coke oven chambers
shall be more than 4.3m, and all of these shall comply with the

Directory Catalogue.g‘
+ lron and steel enterprises shall eliminate backward production facilities
in accordance with the NSP, the Revitalisation Plan and the revised

Directory Catalogue.92

¢ 'Crude steel production of common steel enterprises’ shall be
1,000,000 ton or more, of special steel enterprises shall be 300,000
ton or more, and the ‘proportion of alloy steel’ is to be more than 60%
(‘specialization’ enterprises such as HSS manufacturers that use

‘100% percent alloy steel’ are excluded from this provision).93
The Steel Standard Conditions further note that:

Enterprises does not meet the Standard Conditions shall be reformed
in accordance with the Standard Conditions. Where the enterprises still
fails to meet the Standard Conditions, (it) shall exit steel production
gradually.

For enterprise that does not meet the Standard Conditions, relevant
departments shall not approve or file its new projects, shall not be
equipped with the new mining resources and land, shall not issue new
production license for products and shall not provide credit and finance
support.

[Emphasis added]

Itis noted that the Steel Standard Conditions align with the NSP in many
ways (in fact mentioning it explicitly in Article 1I(D)(2)).

Admittance Conditions for Coking Industry

The GOC has provided the Admittance Conditions for the Coking Industry
(the Coking Admittance Conditions) as Attachment 160 of the SGQ.

The GOC has not provided a full translation of this document as requested.
From the document as provided, it is understood the Coking Admittance
Conditions were promulgated in 2004.

These conditions set conditions for entry to the coking industry, including:

o industry layout;

e techniques and equipment used, including production scale and
environmental measures;

o product quality standards; and

91 Adticte MOY1)
92 Articte INOY2)
9 Ancte €
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o resource and by-product utilisation standards.

The conditions also include provisions for ‘Supervision and management’ of
coking enterprises. The translation provided by the GOC, though incomplete,
indicates that adherence to the Coking Admittance Conditions is monitored,
and enterprises that do not meet the conditions shall have action taken
against them by the GOC.

It is noted that the Coking Admittance Conditions are directly referred to in
the Ministry of Commerce's 2008 Notice Regarding Declaration Conditions
and Procedure of 2009 Trade Coke Export Quota, ¢ discussed further in
Section ll(iii) of this appendix. These conditions provide that only enterprises
that meet the Coking Admittance Conditions could apply for an export quota
for coke (i.e. enterprises that do not meet the conditions could not export
coke).

Customs and Border Protection's assessment

Customs and Border Protection considers that the GOC's measures for
market entry and industry operation for the iron and steel industry and coking
industry can reasonably be considered to go towards the GOC's aims of
making environmental improvements, and to encourage technological and
product quality advancement and structural adjustment in the Chinese iron
and steel industry.

The linkages between the Steel Standard Conditions, the Coking Admittance
Conditions, and the GOC's measures to eliminate backwards production
capacity and to encourage technical and environmental advancement are
observed.

Customs and Border Protection notes the potential impact these market entry
and industry operation criteria may have on enterprises operating in the iron
and steel industries. For example, iron and steel enterprises that do not meet
the Steel Standard Conditions may have to upgrade their facilities to remain
in operation, or face potential closure by the GOC.

Measures to curb production capacity redundancy

Circular of the State Council on Accelerating the Restructuring of the Sectors
with Production Capacity Redundancy

In 20086, the State Council promulgated its Circular of the State Council on
Accelerating the Restructuring of the Sectors with Production Capacity

Redundancy (the Redundancy Circular).95

The Redundancy Circular notes the

%4 Goc response to the GQQ, Atachment 44
95 Goc response to the GQ. Attachment A20
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...major and difficult task’ of the 11th National FYP to ‘promote the
strategic restructuring of the economy as well as to elevate the
international competitiveness of all sectors.

The document goes on to note that some sectors

...make such blind investment and inefficient expansion that they have
incurred production capacity redundancy, which has turned into a
predominant problem in the economy.

The Redundancy Circular singles out the iron and steel industry as one that
is particularly affected by this problem. The Redundancy Circular further
outlines the observed downfalls or ‘aftermaths’ of production capacity
redundancy, and observes

If such situation is let go at random, the conflict rooting in the binding
force of resource scarcity will pop up further, the issue of structural
imbalance will be worsen off, there will witness an obvious increase in
enterprise bankruptcy as well as in unemployment. So we should
resolutely make efforts to solve all the problems.

The Redundancy Circular continues by outlining the ‘requirements and
principles’ and 'key measures' to accelerate the restructuring of sectors with
production capacity redundancy.

The Redundancy Circular notes:

The key to promote the restructuring. . .is to give full play to the
fundamental role of the market in allocating resources and fully exert
the market strength to promote the survival of the fittest...

but goes on to state

...we should, by means of restructuring, reform and elimination through
selection, accelerate the restructuring process in the sectors with
production capacity redundancy.

In relation to the iron and steel industry, the Redundancy Circular states the
GOC's key measures to do so will include:

o strictly contro! newly-initiated projects, including generally not granting
approval for the establishment of any new steel plant;

o eliminate outdated production capacity including in iron smelting and
coking industries;

o ‘promote the joint restructuring between a predominant large-sized iron
& steel enterprise and other iron & steel enterprises in the same region
s0 as to form several iron & steel enterprise conglomerates with an
annual production capacity of more than 30 million tons’;

o ‘earnestly’ implement the Directory Catalogue; and

SEF 7T HSS China, Korea, Malaysia, Taiwan and Thatard 103




PUBLIC FILE
PUBLIC RECORD FOLIO 122

o make efforts to implement iron and stee! industry policies and
strengthen their ‘examination’.

Customs and Border Protection considers that these measures are
inconsistent with the notion of giving ‘full play' to the fundamental role of the
market in allocating resources.

Circular on Controlling Total (Capacity), Eliminating the Obsolete (Capacity}
and Accelerating Structure Adjustment of lron and Steel Industry

The iron and steel industry-specific Circular on Controlling Total (Capacity),
Eliminating the Obsolete (Capacity) and Accelerating Structure Adjustment of
Iron and Steel Industry (the Steel Industry Capacity Circular) was issued by
the GOC in 2006.

The GOC has been requested to supply a copy of this document, but has
declined to do so, observing the document has been superseded in 2009 by
the Notice of the State Council on Ratifying and Forwarding the Several
Opinions of the National Development and Reform Commission and Other
Departments on Curbing Overcapacity and Redundant Construction in Some
Industries and Guiding the Sound Development of Industries96 (the 2009
Overcapacity Notice).

Despite not having access to a copy of the Steel Industry Capacity Circular,
Customs and Border Protection understands from the CBSA's analysis of this
document within its 2008 CSWP Statement of Reasons report that this GOC
document outlined improvements observed in the iron and steel industry due
to GOC macroeconomic controls (e.g. reduced investment, reduced
consumption, improving product mix to high value goods, increase mergers
and eliminate backwards production).

Itis further understood that the Steel Industry Capacity Circular further noted
that ‘powerful measures’ should be implemented to eliminate backward

capacity,97 which the circular notes are important aims of the 11" National
FYP.

2009 Overcapacity Notice

The 2009 Overcapacity Notice, which the GOC has provided as the
replacement notice for the Steel Industry Capacity Circular, notes that, at the
time of its publication, issues of overcapacity continued to cause problems in
the Chinese economy. This includes 'serious problems including vicicus
market competition, low economic benefits, business failure or
underproduction, unemployment and increasing bad debts of the bank’.

96 goc response o the SGQ, Attachment 150.

97 ag quoited in CBSA, Statement of Reasons Concerning the making of final determinations with respect to the
dumping and subsidizing of Certain Carbon Steel Welded Pipe Originating in or Exported from the People's Republic of
China, August 2008 at page 59
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The notice goes on to outline ‘guiding opinions’ designed to

...fulfil the Party Central Committee and the State Council's package
plan coping with international financial crisis, consolidate and develop
good economic situation, promote structure adjustment, curb
overcapacity and redundant construction in some industries and
guiding the sound development of industries and guide new industry in
orderly development.

The GOC has declined to provide a full translation of this document as
requested. However, the translation provided shows these ‘guiding opinions’
relate to ‘taking seriously’ the issue of curbing overcapacity, and
implementing certain ‘measures’ to curb this overcapacity.

Guiding industry mergers and restructuring

Evidence of restructuring

The GOC has not provided any specific circular, notice or other GOC
document subordinate to the above-identified macroeconomic policies that
directly relates to the implementation of mergers in the iron and steel
industry. However, it is noted that the macroeconomic policies themselves
are comprehensive in terms of these aims, outlining specific mergers that
should occur, geographic areas that are to be built up, and GOC measures
that should be implemented to facilitate these mergers.

For example, section IV(5) of the Revitalization Plan states the GOC should:

Formulate measure to facilitate merger, acquisition and/or
reorganization of steel mills, i.e. to make things more viable for
enterprises in planning M&A and reorganization, such as relocate or
resettle extra workers in other jobs, transfer or refer assets to some
other entities out of original management scope, evaluate and settle
the debts, and resolve issue of the fiscal interests therein. Prioritize in
sequencing decision making on renewing or upgrading project by those
enterprises out of interregional reorganization. To better implement the
favorable taxation policy for reorganization among steel mills.

In light of these policies, evidence has been observed that demonstrates that
the GOC aims of industry restructuring, relocation and creation of large iron
and steel enterprises has occurred.

In response to the GQ, the GOC provided a requested {non-exhaustive)
listing of steel companies that have merged (or been acquired by other
enterprises) since 2005 (Attachment 29). This list displayed multiple mergers
of iron and steel enterprises since 2005 (the year of promulgation of the
NSP), including mergers involving large SIEs.

Further, in Attachment 26 to the GQ, the GOC provided a report by KPMG
entitted China’s Iron and Steel Industry Amid the Financial Crisis, which
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included a (non-exhaustive) listing of iron and steel industry mergers and
acquisitions for the period 2004 - 2009 (at page 24).

This table is reproduced below.

Chart 7' M&As for Cruria’s 1'on and steel sector betwsen 2004 and 2009
Mergers and acquisitions in China's iran and steel sector batween 2004 and 2009
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Additionally, the following mergers of Chinese iron and steel enterprises that
occurred in the year prior to 30 June 2009, have been reported by General
Steel Holdings in its Form 10-K (annual report) filing with the SEC for the
period ended 30 June 2009:

Wuhan Iron & Steel Group (WISCO) (referred to in the above table as
‘Wugang Group') acquired Liuzhou lron & Steel Group and established
Guangxi Iron & Steel Group for the purpose of building a new mill in
Fangchenggang city, Guangxi province;

Baoshan Iron & Steel Co., Ltd (Baosteel), an SIE and China's largest
steelmaker, acquired and recapitalised Guangzhou lron & Steel
Enterprises Group and Shaoguan Steel Co. Ltd. with the goal of
building a new facility in Guangdong province; and

Tangshan Changcheng Steel Group and Tangshan Bohai Steel Group
incorporated in late December 2008 (though further evidence suggests
that Tanshan Bohai Steel Group was not physically formed until early
2012).
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Customs and Border Protection also notes evidence exists to display the
following additional recent mergers.

¢ The creation of Tianjin Bohai Iron & Steel Group Corp in 2010 through
the merger of Tianjin Pipe (Group) Corp (TPCO), Tianjin lron & Steel
Grogtgp, Tianjin Tiantie Metallurgy Group and Tianjin Metallurgy Group
Co.

s The formation of Angang New Co. in July 2010 after Anshan Iron &
Stesgl Group won government approval to take over Pangang Group
Co.

The China Steel Yearbook 2011 (the Steel Yearbook, published annually by
the China Steel Development Research Institute) includes reports of the
‘improved concentration ratio’ of the Chinese iron and steel industry.
Reporting that the ‘concentration’ of the Chinese steel industry (by production
output) in the 'top 10’ Chinese producers has increased from 35.4% in 2005

to 48.6% in 2010."" '

Types of merged enterprises

Itis noted that these mergers have involved a variety of enterprises in the
iron and steel industry, producing varying types of steel, steel products and
steel raw materials. Customs and Border Protection's research indicates that
products and activities of merged steel enterprises include:

steel plate;

HRC;

narrow strip;

pipe and tube;

steel bars and rods;

steel wire;

CRC;

steelmaking and casting;

mining, smelting and processing of iron; and
coking.

Specifically in relation to pipe and tube (the sector that HSS falls within),
Tianjin Pipe (Group) Corp (TPCO) is a large producer of pipe and tubing in
China that focuses largely on larger-sized oil pipe (non-HSS). However, the
company’s website indicates that it is also a producer of structural tube in the

parameters of HSS.w1

98 Chinamining.org in 4 Steel Companies in Tianjin starts merger to form 20 million tonne giant,
hitp:/www.chinamining. org/News/2010-01-07/1262844995d33153.html (accessed 2/4/12)

99 Bloomberg, China's Top 10 Steelmakers in 2010 Ranked by Production. hitp./wwiv.bloomberg conyrews/2011-01-
26/china-s-top- 10-sleehmakers-in-2010-ranked-by-production-tabie-. himl (accessed 2/4/12)

160 china Steel Development Research Institute, Ching Stee! Yearbook 2011, Beijuig Metatturgical Industry Press, 2611
al page 19

101 hitp:riweaw fianinpipe. comisbout-test htm
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In addition, Customs and Border Protection notes that Baosteel, which has .
been shown to be a leader in the structural adjustment of the Chinese iron ;
and steel industry via mergers and acquisitions (see below and extracts from ;

102
Baosteel's annual report), is itself a manufacturer of HSS.

GOC position

At Question 2.9(r)(i) of the GQ, the GOC was asked to describe how it had (if
at all) encouraged or requested mergers to take place amongst iron and steel
enterprises in China.

The GOC submitted:

The National Steel Policy sets out the vision for the future landscape of
the steel industry, consistent with the macro-economic goals of
sustainability, resource efficiency and land use. The GOC does not
request mergers or consolidations at the commercial level. In fact, the
GOC has an interest in the maintenance of commercially desirable
conditions in the industry, from the point of view of sustainability, social
objectives, infrastructure costs, and welfare costs to the community.
The government itself does not determine the situations of market for
the purchase and sales of steel or HSS. The GOC does not play a
‘commanding’ role. Instead, the GOC's role is at the coordination level.
Any mergers or consolidations would take place at the corporate level,
because the enterprises involved consider for themselves that the
policy environment that the government seeks is conducive to their
development in that way.

Customs and Border Protection’s assessment

Despite the above submission of the GOC, evidence exists to indicate the
GOC has played a guiding role in the restructuring of the iron and steel
industry through enterprise mergers, and has closely monitored the progress
of this structural adjustment.

Firstly, it is anecdotally evident from the number, type and entities involved in
these mergers that this consolidation is in fact the realisation of certain aims
and objectives of the macroeconomic Pollcnes of the GOC (e.g. constl;g‘ctlon
of the Caofeidian iron and steel base, the reorganisation of TPCO and

the concentration of production capacity in the ‘top’ enterprlses ). That is,
several GOC policies have specifically stated that certain enterprises will
merge, and these mergers have in fact occurred.

102 As displayed in Baosteei's Electric Resistance Welded Pipe product catalogue, available at

hitp:/Av.bagsteel. com/weblpic/p-pdlf1103C0104 pof (accessed 6/4/12).

103 An aim pf the 117 National FYP, the Revitalization Plan and the Outine of the Eleventh Five-Year Plan for the
Economic and Social Development of Hebei Province.

104 Aj aim of the Rewtalisation Plan
105 Ajm of the NSP.
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Secondly, available evidence suggests that this structural adjustment has in
many cases been progressed, and in some cases led by GOC-owned and
invested large iron and steel enterprises. Many of the larger-scale mergers
that have occurred have been through the consolidation of SIEs and
acquisitions by these enterprises (e.g. Baosteel, WISCO, Anshan Iron and
Steel (referred to in the above table as ‘Anben Group’, Hebei Iron and Steel
Group and Shougang Corporation).

Indeed, Baosteel notes its role as a leader of industry restructuring in its 2010
Annual Report:

As one of the engines of domestic iron and steel industry, Baosteel has
been taking an active part in the reorganization of the industry in
accordance with the national policies on iron and steel industry. By way of
various capital operation including acquisition, merging, and transfer for
free, Baosteel has quickly enlarged its production scale, and strengthened
its comprehensive power, enhancing its core competitive power.

{Emphasis added]

Note: in its assessment of Chinese HRC and narrow strip producers for
the purposes of its countervailing investigation into HSS from China,
Customs and Border Protection has closely examined Chinese iron
and steel industry SIEs and determined they are in fact ‘public bodies’
of the GOC, as evidence exists to demonstrate the GOC exercises
meaningful control over these entities.

Additionally, following observations made by General Steel in relation to iron
and steel industry mergers, noting the GOC'’s goals in relation to industry
consolidation, and its actions to achieve this are noted:

e [tis the goal of the central government to consolidate 50% of domestic
production among the top ten steel companies by 2010 and 70% by
2020. Throughout 2008, it steadily heightened its consolidation
m.m

e The central government has had a long-stated goal to consolidate 50%
of domestic steel production among the top ten producers by 2010 and
70% by 2020. In September 2009, the central government published
an industry target to eliminate 80 million metric tons of inefficient
capacity from the steel industry by the end of 201 1.’

o In 2007, the government held firm on its resolve to consolidate the
highly fragmented domestic steel industr%athrough coerced mergers

and heightened operating requirements.

[Emphasis added]

106 General Steel Form 10-K SEC filing for the period to 30 June 2069
107 Gengral Steel Form 10-K SEC filing for the period ended 31 December 2010
198 General Steel From 10-K {annual report) SEC filing for the period ended 31 December 2007
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Further, General Steel's Form 10-K SEC filing for the period to 30 June 2009
observes that ‘major mergers and acquisitions have been government-
directed’.

Additionally, evidence exists to demonstrate that the GOC actively monitors
and evaluates the progress of this industry consolidation, and feed this into
further policies, plans and measures (including outlining measures to be
taken by the GOC to further support this restructuring).

For example, the Revitalisation Plan, at Section It C.3 observes the
‘Significant progress concerning reorganization and integration’, noting:

Some super large enterprises emerged which are stronger in self-
innovation of technologies and in competitive edge in the international
market, the capacity of top 5 steel producers occupy 45% of national
total, and the capacity located along the rivers or in the coastal areas .
account for 40% or more of the national total, industrial location

remarkably optimized and pollution by steel makers in key centre cities

substantially decreased.

It is therefore considered that there is evidence to determine that significant
restructuring of the Chinese iron and steel industry has been (and is still)
occurring, and that this is led by, monitored and encouraged by the GOC
(and certain evidence exists to display that this restructuring is in fact GOC-
mandated and directed). It is considered that this restructuring has occurred
as a result of factors other than basic market forces (i.e. government
influence).

Customs and Border Protection further notes the linkage between this
industry restructuring and the elimination of ‘backwards capacity’, as mergers
appear to also contribute to the elimination of backwards capacity (e.g.
Tangshan Bohai Steel was formed (after MIIT approval) by amalgamating 12
private steelmakers, and will undergo ‘restructuring work’ and the elimination
of ‘inefficient’ facilities by the end of 2012 ‘in accordance with the 2011-2015

steel industry development plan released by the ministry’ (MIIT)A1
Export measures on coke

The GOC has provided requested schedules of its import and export tariffs,
and VAT rebate rates for coal (including coking coal) ! and coke from 1 July
2006 to 30 June 2011 (among other items). The GOC also provided data on
the total import and export volume of these products for that period (though
the GOC did not provide import data on HSS itself), as well as information on
export quotas, export licensing, and restrictions in processing trade.

109 pyatts, China approves consolidation no 2 units into Tangshan Bohai Steel Group, 9 February 2612, available at
www.platss.com (accessed 7 Aprd 2012)
110 S code taritf classification 27011210
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From this data, it is evident that, in the years preceding the investigation
period, the GOC imposed a suite of export measures on coke, a key raw
material in the production of iron (which is a major input into liquid steel, that
is itself cast and used to make HRC and/or narrow strip).

These measures included:

o export tariffs; and
. export1c111uotas and an accompanying export licensing system (2009 —
2011).

Throughout this period, the GOC offered no VAT rebate on exports of coke
from China.

Export tariff

2
The level of export tariff over time is summarised in the below table. "

N ! 2011
2006 | 2007 | 2008 | 2009 | 2010 |(January
_ ‘ - June)
. : - | _ |
Export tariff 0 | 5 25 | 40 40 40
(%) S N .

Further, the GOC had low levels of import duty (5%) on coke from 2006 to
2008. This was eliminated in 2009 and remained at 0% for the rest of the
examined period.

The GOC has explained the rationale behind the changes in export tariffs
outlined in the above table as being:

...to remove excessive incentive to produce and export ‘two high’ (high
energy consumption and high pollution) products, in order to meet the
ultimate purpose of environment Protection.

Export guota and license

In relation to the export quota and license, as mentioned in Section 1kiii) of
this appendix., MOFCOM issued the Notice Regarding Declaration Conditions
and Procedure of 2009 Trade Coke Export Quota in 2008. This document
established an export quota for coke from 2009 onwards (correlating with a
large increase in export tariff from 25% to 40%).

M goc response to Ihe GQ. Question C3.5 ard GOC response to the SGQ, Attachment 155
112 G0oC response to the GQ. Altacrment 42,
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These conditions provide that only enterprises that meet the Coking
Admittance Conditions can apply for an export quota for coke. The conditions
also place further restrictions on which enterprises can apply for a coke
export quota (meet certain product quality standards, be of a certain
production size, have environmental protection measures, and position of
certain levels and types of insurance). The conditions also set out application
and approval procedures for the coke export quotas.

In relation to the rationale behind the export quota on coke, the GOC has
submitted that similar reasons to those behind the export tariff on coke were
also behind this measure, and noted:

Enterprises failing to conform to environment Protection standards, or
to honour common practices in promoting social responsibilities, may
be denied export quotas.

Over the years, the above management approach has obtained
achievements: the growth of coke industry investment and production
has slowed down, and the industry has reduced its backward capacity
and achieved upgrading of its investment and industrial structure.

in terms of environmental improvement, the effects have been obvious.
In Shanxi province, the dominant province of coke export and

production, air quality has improved great/y.1 ?

Export measures on_coking coal

Customs and Border Protection notes that, during the period of 2006 - 2011,
the GOC also changed rates of import and export tax on coking coal as
identified in the below table.

R RN [t R e o -
2006 | 2007 | 2008 | 2009 | 2010 |(January
' -June)_“
£ :
xport tariff 0 5 5 10 10 10
(%)
Import tariff
b el 3 3 3 oo 0 0
% _.. o |

As observed in Section IKiii) of this appendix, it is Customs and Border
Protection’s understanding that the practice in China is to import coking coal
(which is seen to be imported in substantial volumes in the GOC's provided
import and export data), and convert this to coke in China for use in domestic
iron production.

M goc response (o the SGQ. Question 25(a).
14 GOC response o the GQ, Attachment 42.
15 Goc response to the GQ, Attachment 43
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The tariff rates on coking coal, though much lower than those noted for coke
itself, appear to correlate with the GOC'’s shift to high export tariffs on coke,

where import tariff rates on coking coal decreased as export tariffs on coke
increased.

Traded volumes of coke and coking coal

The export volume data fﬁg coke provided by the GOC in its SGQ response
has been charted below.

Chinese Coke Export Volume (T)

AN
AN
_ _ AN _
—— \ PSS ot
AN L
N\
2006 2007 2008 2009 2010 2011

—— ExportVolume (T}

Chinese imponrts of coal over the same period (noting this data was provided
for coal collectively and not split into coking and other coal, though it is
considered the general trend of coal imports into China is relevant
nonetheless):

Chinese Coal Import Volume (T)

/ \
/
7/
7/
/.
__dp:r"':::_/_ - ——
2006 2007 2008 2009 2010 2011

—— Import Volume (T)

WTO Dispute DS394. 395 and 398

1195 This data was pro-rated fer 2606 and! 2011, as the COC was oniy asked to provide data from July 2066 - June 2011
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China’s export tariffs.”7 and export quotas and licensing of coke (and other
raw materials) has recently been subject to a WTO dispute before a WTO
Panel and then the Appellate Body, the findings of which were handed down
in July 2011 and January 2012 respectively.

This dispute also involved objections to the setting of minimum export prices
(MEPs) for these raw materials.

Both the Panel and Appellate Body (appeal on certain matters) found that
these Chinese measures were WTO-inconsistent, with the Appellate Body
finding in conclusion:

The Appellate Body recommends that the DSB request China to bring
its measures, found in this Report and in the Mexico Panel Report, as
modified by this Report, to be inconsistent with China's Accession
Protocol and the GATT 1994, into conformity with China’s obligations
thereunder, such that the ‘series of measures’ do not operate to bring

8
about a8 WTO-inconsistent result”

Of particular note is the fact that the Panel found that China had not
demonstrated that the application of export restrictions on coke are justified
pursuant to Article XX(b) of the GATT 1994 (i.e. the general exception to
allow parties to adopt or enforce measures that are necessary to protect
human, animal or plant life or heailth’ by any contracting party of measures) —
noting that the Panel found that the export duties on coke were inconsistent
with China's WTO Accession Protocol in any case and the exception under
XX(b) was not available in any case, hence the findings in relation to export
tariffs on this matter were made arguendo. This point was not appealed by
China to the WTO Appellate Body.

Customs and Border Protection’s Assessment

Customs and Border Protection observes these measures on coke appear to
be consistent with the aims of the NSP to restrict exports of coke (see Section
lI(iii) of this appendix.) and the aim of the 2009 Revitalization Plan to
Continue on policy orientation of controlliing export of ‘two high, one resource’
and low value-added goods (see Section Iiiii) of this appendix.).

It is considered that the GOC’s export measures on coke (particularly from
2009 onwards) can reasonably be considered to have had a significant
impact on the domestic iron and steel industry — discussed further in Section
lIiii) of this appendix.

Subsidies in the iron and steel industry

Subsidies to HSS producers

nz Padicutarty that from 2009 onrwards.

s Reports of the Appelinte Bedy, China — Measures Related to the Exportation of Certain Raw Materials (AR201-5) ot
363
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During its investigation, Customs and Border Protection has found that HSS
producers in China have benefited from 28 identified countervailable subsidy
programs.

The largest of these programs (i.e. the program that has resuilted in the
largest single subsidisation of exporter) is Program 20, which concerns the
provision of steel raw materials (HRC and narrow strip) to HSS producers by
SIEs (also referred to previously as state-owned enterprises or SOEs) at a
price that is considered to have been at less than adequate remuneration.

Other subsidies that have been identified as being countervailable include
grants for research and development, brand excellence, hi-tech industry
investment, and holding specific patents, as well as tax reductions based on
location and enterprise type.

It is reasonable to consider that at least some of these subsidies will assist
with the implementation of the GOC's macro-economic plans for the steel
industry (e.g. encouraging hi-tech steel enterprises and steel product
research and development).

‘Upstream’ subsidies

In addition to these investigated subsidies, Customs and Border Protection
notes that the identified GOC macroeconomic policies and implementing
measures it has examined have made multiple references to the provision of
grants, financial support and other subsidies to enterprises in the iron and
steel industry generally (i.e. including ‘upstream’ enterprises to HSS
manufacturers) to assist with the implementation of GOC policies and plans.

For example the Backwards Capacities Notice outlines that the GOC will
strengthen ‘fiscal support of backwards capacity elimination’ and support the
transformation of enterprises (science and technology upgrading). Further,
the Revitalization Plan mandates the provision of grants to iron and steel
enterprises for research and development, cash flow management, and other
reasons.

Although Customs and Border Protection notes evidence of these upstream
subsidies in the context of this assessment of market situation in China, it is
not considered that sufficient evidence has been found that suggests that
there are reasonable grounds for the publication of a countervailing duty
notice in relation to these programs, as required by s.269TC when initiating
investigations into alleged programs.

Specifically, sufficient evidence has not been found that suggests:

o that these subsidies could reasonably be considered to be
countervailable; or

o that benefit received under thee subsidies by upstream producers
has passed through to HSS manufacturers.
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For this reason, these subsidies have not been further investigated by
Customs and Border Protection for the purposes of the concurrent
countervailing investigation.

Ii(iv) Further evidence of implementation and impact of GOC policies

Further to the above-outlined measures, Customs and Border Protection has
encountered more general evidence that highlights the importance,
widespread implementation, and mandatory nature of these GOC policies.
This is outlined below.

Implementation by SIEs

Customs and Border Protection observes Article 36 of the Law of the

People's Republic of China on the State-Owned Assets of Enterprise,‘19 which
requires;

A state-invested enterprise making investment shall comply with the
national industrial policies, and conduct feasibility studies according to
the state provisions; and shall conduct a transaction on a fair and paid
basis, and obtain a reasonable consideration.

[Emphasis added]

Publicly available evidence displays that large Chinese SIEs in the iron and
steel sector have complied with this Article, and play a leading role in
implementing and achieving the aims of the NSP, the Revitalization Plan, and
other GOC policies. In particular, Customs and Border Protection has
observed the following remarks in various annual reports of Baosteel.

2006 Annual Report:

...in order to achieve the restrictive target of energy saving, consumption
lowering and pollution reducing, the Chinese government has promulgated
a series of policies and regulations, explicitly pointing out the direction and
timetable for the structural adjustment and elimination of the outdated
capacity or the steel industry, and itis becoming common understanding
to realise the adjustment of industrial layout by replacing the outdated
capacity with the advanced capacity.

Baosteel firmly set up the scientific outlook on development, solidly
implemented the state’s policies for the development of steel industry,
adhered to the sustainable development, strictly controlled the investment

119 goc response to the GQ, Attachment B27.
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scale, rationally arranqed the construction projects and optimized the
investment structure...

2008 Annual Report:

In 2008, guided by Policies for Development of Iron & Steel Industry and
Circular Economy Promotion Law of the People’s Republic of China, a
series of progress in the steel industry have been made: regional and
cross-regional consolidation in_China’s domestic steel industry has been
accelerated; the strategic coastal deployment of major steel enterprises
has basically formed, optimizing the industrial layout; the technical
equipment of these enterprises has been rapidly boosted, improving the
mix of products: new development in obsolete capacity shutdown, energy
conservation and emission reduction has been achieved.

2010 Annual Report:

As one of the engines of domestic iron and steel industry, Baosteel has
been taking an active part in the reorganization of the industry in
accordance with the national policies on iron and steel industry. By way of
various capital operation including acquisition, merging, and transfer for
free, Baosteel has quickly enlarged its production scale, and strengthened
its comprehensive power, enhancing its core competitive power.

[Emphasis added]

The extract from Baosteel's 2008 Annual Report, reproduced in Section 1(iv)
of this appendix, is also noted.

These statements confirm that Baosteel, a leading enterprise in the Chinese
steel industry, a known manufacturer of HRC used by HSS exporters in
manufacturing HSS, and a manufacturer of structural pipe and tubes itself, is
aware of, and actively implements, aspects of the GOC macroeconomic iron
and steel policies (including participation industry restructuring through
mergers, eliminating outdated capacity (backwards), and implementing
environmental measures).

Further, Baosteel notes the restrictive nature of the GOC's policies, and the
progress that has been made ‘guided’ by these policies.

General influence on enterprises

Customs and Border Protection has also observed evidence (in addition to
the above Baosteel comments) that demonstrates the impact or potential
impact the GOC macroeconomic policies, plans and implementing measures
can have on iron and steel enterprises operating in China. !t is noted that
these are both potentially positive and negative.
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General impact

The general impact of these GOC policies, plans and measures have on iron
and steel enterprises operating in China is observed by General Steel in its
Form 10K Annual Report filing with the SEC for the period ended 31
December 2010:

We face the risk that changes in the policies of the Chinese
government could have significant impact upon the business we
may be able to conduct in China and the profitability of such
business.

The economy of China is transitioning from a planned economy to a
market oriented economy, subject to five-year and annual plans
adopted by the government that set down national economic
development goals. Policies of the Chinese government can have
significant effects on the economic conditions of China. The Chinese
government has confirmed that economic development will follow a
model of a market economy under socialism. Under this direction, we
believe that China will continue to strengthen its economic and trading
relationships with foreign countries and business development in China
will follow market forces. While we believe that this trend will continue,
there can be no assurance that such will be the case. A change in
policies by the Chinese government could adversely affect our
interests through, among other factors: changes in laws; requlations or
the interpretation thereof; confiscatory taxation; restrictions on currency
conversion; imports or sources of supplies; or the expropriation or
nationalization of private enterprises. Although the Chinese
government has been pursuing economic reform policies for
approximately two decades, the Chinese government may significantly
alter such policies, especially in the event of a change in leadership,
social or political disruption, or other circumstances affecting China’s
political, economic and social climate

[Emphasis added]

This statement (which is mirrored thorough General Steel's annual reports
from as far back as 2006) indicates the potential impact of GOC policies on
Chinese iron and stee! enterprises generally.

Impact of environmental constraints

General Steel has also made the following observations in relation to the
specific impact of environmenta!l measures on its Chinese operations in its
Form 10-K Form for the period ended 31 December 2010.
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We are subject to environmental and safety regulations, which
may increase our compliance costs and reduce our overall
profitability.

We are subject to the requirements of environmental and occupational
safety and health laws and regulations in China. We may incur
substantial costs or liabilities in connection with these requirements.
Additionally, these regulations may become stricter, which will increase
our costs of compliance in a manner that could reduce our overall
profitability. The capital requirements and other expenditures that may
be necessary to comply with environmental requirements could :
increase and become a significant expense linked to the conduct of our !
business.

[Emphasis added]

Impact of industry operating conditions, elimination of backwards capacity,
and consolidation

Inits Form 10-K Form for the period ended 31 December 2010, General Steel
made the following observations.

On July 12, 2010, the Ministry of Industry & Information Technology
Commission issued the Steel Industry Admittance and Operation
Qualifications. The new standard specified requirement for all aspects
of steel production, which include: size of blast furnace, size of
converters, emission of waster water, dust per ton of steel producing,
quantity of coal used for each process of steel making and output
capacity commencing in 20009.

While the operational conditions become more stringent, more small
and medium size companies will likely to (be)} aqgressively look for
valued partners which could lead to opportunities for high quality
acquisitions for our Company. We believe the directives have indirectly
strengthened our position as an industry consolidator by creating
quantitative measures we can use to better qualify potential acquisition
tarqgets.

Inits Form 10-K filing for the year ended 31 December 2007, General Steel
also noted:

We believe the government will continue, and likely strengthen, its
industry consolidation effort. As capacity from weaker market players is
removed, capacity allotments are shifted to existing companies, such

K 120
as our Longmen Joint Venture.

120 Gereral Steel Form 10-K filing for the period ended 31 Decemter 2007
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We believe that the government will continue to strengthen its industry

consolidation effort. As excess capacity from weaker market players is

removed, the eliminated capacity will be reassigned to srzee/ companies
121

which have gained government approval for expansion.

[Emphasis added]
lilv) Conclusion

After reviewing the identified GOC macroeconomic policies in relation to the
iron and steel industry, and related implementing measures, Customs and
Border Protection considers there is extensive evidence on the record to
show that the GOC plays a significant role in the iron and steel industry in
China, through its various policies, plans and implementing measures
(including through the implementation of these policies by iron and steel
industry SIEs as public bodies).

For ease of analysis, it is considered that these GOC influences can be
broadly categorised as follows:

measures to drive structural adjustment;

technological, efficiency and environmental development measures;
export restrictions on coke; and

subsidisation of encouraged practices and products.

swN =

In categorising the above, it is noted that there is some degree of overlap
between these categories (e.g. subsidisation is considered to be used to
encourage technological and efficiency development).

The likely impact of these measures, and whether they have created a
‘market situation’ is examined in the following chapter.

121 Gererat Steel Farm 10-KQ filing for the penod ended 31 March 208

SEF177:HSS China, Kerea., Malaysia?ﬁiwan and Thailzand REE




PUBLIC FILE
PUBLIC RECORD FOLIO 105

PART Il ASSESSMENT OF MARKET SITUATION

After identifying numerous GOC influences on the iron and steel industry,
Customs and Border Protection has undertaken an assessment as to whether
it is reasonable to consider that a market situation existed in the Chinese
HSS market during the investigation period, such that sales in that market are
unsuitable for determining normal value under s.269TAC(1).

(i) Approach to assessment

In assessing whether a market situation has been created by government
influence on an industry, it is considered that several approaches may be
open to Customs and Border Protection.

In examining whether a market situation existed in the Chinese HSS market,
Customs and Border Protection has focussed particularly on an economic
assessment of the likely impact of these GOC influences on the determinants
of supply of HSS, and the resulting likely impact on the price of HSS in China.

In doing so, the likely impact of these GOC influences on the determinants of
supply of HSS has been outlined below in relation to each identified category
of influence.

lii(ii) Economics of supply

It is generally accepted that demand and supply side factors of a market for a
product influence prevailing prices for that product.

Itis accepted economic analysis that if a factor that influences supply (other
than the price of a product) changes, this will cause a change in supply. A
change in supply, or a shift in the supply curve, can have the effect of:

s increasing supply, which causes producers to supply more products at
any given price; or

» decreasing supply, which causes producers to supply less products at
any given price.

In each of these cases, the equilibrium price (the price at which the quantity
demanded equals the quantity supplied) will be different to the price before
the shift in supply.

It is in this context that Customs and Border Protection explains whether the
GOC policies and measures have led to HSS prices that are considered likely
to be significantly different to what they would have been without GOC
influence in the iron and steel sector.

lil(iii)) Determinants of supply

The supply of any given goods can be shifted by changes in the determinants
of supply. These determinants include:
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the costs of the factors of production;
technology;

the price of related goods;

the number of suppliers in the market; and
expected future prices.

Itis considered that, of these determinants of supply in relation to HSS:
» the costs of the factors of production;
s technology; and
¢ the number of suppliers in the market

have likely been impacted by the GOC influences outlined in this paper.

Cost of the factors of production

The term ‘factors of production’ relates to the inputs of production of a good,
including land, labour and capital goods.

It is generally accepted that if the price of a factor of production decreases,
supply of the product increases, while if the price of a factor of production
increases, supply of the product decreases.

Itis considered likely that the impact of GOC influences have overall
increased supply in the iron and steel industry —- as discussed in Section
N(iv).

Technology

Itis accepted that changes in technology are a determinant of supply.
Generally, it is accepted that adoption of newer technologies enable
producers to use fewer factors of production to produce goods, which lowers
the cost of production and increases supply.

Itis considered likely that the impact of GOC influences have increased the
use of more advanced technology equipment and production practices in the
iron and steel industry and this has increased supply — as discussed in
Section 1lI(iv).

Number of suppliers in the market

Itis accepted that, all other things being equal, the greater the number of
firms in the market producing a good, the larger the supply of that good.

It is considered likely that the impact of GOC influences have decreased the
number of market participants throughout the iron and stee! industry (though
this has not had the effect of reducing production overall).

lii{iv) Impacts of GOC influences
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Structural adjustment

As noted in PART Il of this appendix, significant evidence of the
implementation of the GOC policy of restructuring, re-locating and
consolidation of the Chinese iron and steel industry into larger, more
favourably located enterprises has been observed. Further, evidence that the
GOC has implemented measures to eliminate redundant capacity in the iron
and steel industry has been observed.

Consequently, structural adjustment has been seen both in ‘upstream’
producers of HSS raw materials (and the upstream inputs of these raw
materials as well), but also in the Chinese pipe and tube sector and amongst
enterprises that themselves produce HSS and other pipe and tube products.

Furthermore, it is considered that the merging and consolidation of the iron
and steel industry is likely to be more widespread than those mergers listed in
this appendix, which are non-exhaustive listings. It is therefore considered
likely that numerous other iron and steel enterprises (including HSS
manufacturers and other pipe and tube producers) have undergone mergers
and restructuring in line with these GOC policies.

It is considered that the effects of this structural adjustment for enterprises
are likely to include:

greater cost efficiency through the creation of economies of scale;
shifts in market share;

improved profitability;

improved research and development through consolidated efforts (and
a resulting improvement in production processes and efficiency, as
well as product quality and output levels);

¢ increased administrative efficiency;

* improved ease of access to funds; and

» reduced number of competitors.

Many of these effects are considered to be beneficial for enterprises involved,
and the industry overall. These benefits appear to be in line with the GOC
aims and objectives to:
....realize the industrial upgrading and develop the iron and steel
industry into an industry with international competitiveness that may
basically satisfy the demand of the national economy and social
development in terms of quantity, quality and varieties

as stated in the NSP.

Indeed, Customs and Border Protection notes General Steel's comments in
its 10-K filing for the period ended 31 December 2007, and Form 10-KQ filing
for the period ended 31 March 2008, that identify this restructuring and
shifting in capacity from ‘weaker market players’ to larger enterprises as an
opportunity for General Steel.
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Technological, operating efficiency and environmental development
measures

As outlined throughout this appendix, many of the GOC's macroeconomic
policies and implementing measures for the iron and steel industry focus on
achieving goals of technological advancement, increased industry efficiency
(noting the overlap of this with the above-mentioned mergers and
restructuring) and environmental protection. In many ways, these measures
appear to overlap (e.g. technologically advanced machinery is also more
environmentally friendly), so have been considered collectively.

The impact of these measures on the iron and stee! industry and the
enterprises operating within it are considered to be manifold, and are
considered may have a variety of impacts. Some likely impacts are outlined
below:

* increased efficiency through the use of more modern equipment and
manufacturing processes (resulting in lower costs and increasing
industry competitiveness globally);

* decreased supply of certain materials and the need to use alternatives
(e.g. the elimination of narrow strip mills in line with the Directory
Catalogue will likely decrease the supply of narrow strip and force HSS
and other metal product producers to use HRC or other alternatives —
which may itself require technological upgrades, etc);

e increased capital expenditure (e.g. having to invest in new
environmentally-sound equipment or newer production technology);

o further consolidation of the industry as enterprises that do not meet
environmental, production capacity, or use of non-backwards
production are forced to close/merge with compliant enterprises;

o improved product quality; and

o effects on decision-making of enterprises to comply with environmental
requirements.

While Customs and Border Protection considers that it is common for
governments to impose measures on their industries designed to protect the
domestic and international environment, it nevertheless considers that such
measures likely directly impact the operations and business decisions of
enterprises, the costs incurred by these businesses, and subsequently their
profits and/or selling prices.

Indeed, Customs and Border Protection notes General Steel's comments in
its Form 10-K Form for the period ended 31 December 2010, which notes the
ability of GOC-enforced environmental measures to significantly impact the
business’ costs.
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Export restrictions on coke

Customs and Border Protection considers export restrictions on coke122 are
likely to have acted as a strong barrier to exports of coke from China, as the
competitiveness of Chinese exports of coke would have been seriously
eroded by the export taxes and lack of VAT export rebate, and the ability of
enterprises to be involved in the export of coke was restrained.

These barriers to export would reasonably be considered to have an impact
on the volume of coke exported, which has been observed in a correlating
significant decline in exports of coke from China, resulting in an increased
supply of coke in China.

In turn, this increased volume of coke retained in China could reasonably be
considered to have resulted in decreased prices.

Note: publicly available cost models (available at
www.steelonthnet.com) demonstrate that:

o the cost of coke represents a significant proportion (over 20%)
of the cost of cast steel (being first used to smelt iron, and this
iron then used to produce steel);

s steel represents the majority of the cost of HRC (the proportion
of cost for narrow strip will depend on the amounts of scrap
used to produce the billets that this strip is rolled from, though it
is considered that a significant proportion of this steel scrap will
also be attributable to coke), and

* verified information of Chinese exporters shows that HRC
and/or narrow strip represents in excess of 90% of the total cost
to make HSS.

It is therefore considered that the cost of coke represents a significant
proportion of the cost of HRC, narrow strip, and HSS itself.

Subsidisation

It is noted that Customs and Border Protection has found that Chinese
exporters of HSS have been in receipt of numerous countervailable subsidies
from the GOC, and that evidence exists to suggest that upstream suppliers of

steel and steel raw materials have also potentially been in receipt of
subsidies.

The likely impact of these subsidies on the iron and steel industry are
considered to be diverse.

For example:

122 Particularty from 2009 onwards when expart licensing, quotas and a significant increase 1n expert tariffs were
imposed by the GOC
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. « direct injections of funds into enterprises may result in lower costs for

: factors of production being passed on to their customers by reduced
selling prices;

o grants for research and development may result in greater operating
efficiency through technological innovation, and increased product
quality;

e GOC funds to assist with the consolidation and merger of enterprises
(such as those outlined in the Backwards Capacities Notice) may
assist with the adjustment of the industry and the potential impacts of
this.

lli{v) Impact on supply and price of HSS

In examining the above, it is considered that a combination of the likely
impacts of GOC influences on the Chinese iron and steel market are likely to !
have affected the determinants of supply of HSS in China.

Likely impact on each determinant

Structural adjustment is likely to have impacted on the supply of HSS and
hence the price of HSS in the following ways.

o Reducing prices of the factors of production of HSS including the price
of HSS raw material inputs due to increases in supply brought about
in the HRC and narrow strip market (as well as changes in supply of
upstream steel, iron and other raw material manufacturers).

« Improving the technology used by consolidated enterprises (including
as a result of consolidated research and development) and hence
reducing the cost of production and increasing supply.

o Increasing operating costs through the costs of compliance with
environmental standards and industry operating conditions which
would likely decrease supply (this influence would likely also have the
effect of decreasing supply in upstream industries due to their own I
compliance costs, decreasing the supply of HSS inputs and increasing
the cost of these inputs).

o Eliminating redundant capacity and consolidating production into
larger, merged steel enterprises. It is noted that, while this may, in
terms of economic analysis, be expected to decrease supply, this is
not likely given the circumstances — that is, the structural adjustment is
aimed at eliminating redundant and backward capacity and, while the
shift of demand to larger more efficient producers may have reduced
the number of producers and some overall capacity, itis unlikely to

have resulted in less production and a decrease in supply.1 : Rather, it
is likely to have removed a significant proportion of redundant or
backward capacity, in line with the GOC aims. This is confirmed by
statistics published in the Steel Yearbook that demonstrate that both

123 Refer to the comments within qgenerat Steel's Form 10-K filing for the year ended 31 December 2007 that discuss the
shifting of capacity amongst industry members.
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crude steel out put and steel product output grew each year from 2006
to 2010 (approximately 50% and 70% in the period respectively).

Technological, and operating efficiency measures are likely to have
increased the supply of HSS (and hence decreased the price of HSS) through
the elimination of backwards capacity and adoption of more technologically-
advanced production techniques, reducing the cost of production (both of
HSS manufacturers, as well as for HRC and narrow strip manufacturers and
in upstream industries, affecting supply in those industries as well).

Export restrictions on coke are likely to have impacted the supply of HSS and
the price of HSS through the reduction of input prices through the impact of
the reduced price of coke on the supply of iron, and then the flow-through
effects of supply in steelmaking and casting, HRC and narrow strip
production, then HSS itself.

Subsidisation is likely to have impacted the prices of factors of production of
HSS and hence the price of HSS through:

e improving the technology used by HSS manufacturers, decreasing the
cost of production, as well as affecting the supply and hence price of
HRC and narrow strip enterprises (and upstream industries that are
also likely to have received subsidies);

e decreasing the cost of inputs of HRC and HSS through the
encouraged structural adjustment of HRC, narrow strip, and upstream
industry entities (see above); and

¢ directly reducing input prices of products at each stage of production
where the subsidies are passed on by the recipient enterprises.

Customs and Border Protection therefore determines that the price of HSS in
China is likely to have been influenced by changes in the determinants of
supply, leading to increased supply and consequently lower prices in both the
HSS and upstream industries.

Overall impact

It is noted that some of these influences could reasonably be considered to
have increased the price of factors of production and (in isolation) create a
shift in the supply curve to the left, which would likely have the impact of
raising HSS prices. However, it is considered that the majority of these GOC
influences on the prices of factors of production, and improvements in
technology, would have resulted in an overall shift in the supply curve to the
right, resulting in a lowering of the price of HSS.

In noting the above, Customs and Border Protection has undertaken
comparative analysis of the domestic Chinese selling prices of HSS by
exporters that have co-operated with this investigation, and the selling prices
of the co-operating exporters from other investigated countries (taking into
account product mix). In doing so, it has been observed that the Chinese
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domestic HSS prices were commonly below those of all other origins
investigated.

While it is noted that this disparity may be due to several reasons, it is
considered that this analysis correlates Customs and Border Protection’s
assessment that HSS prices in China are likely to have been suppressed
overall, as outlined above.

Customs and Border Protection observes that the changes in supply in HSS
and resultant impact on HSS prices have been brought about in a significant
part by the GOC influence within the iron and steel industry.

H(vi) Conclusion — market situation

Customs and Border Protection considers that the GOC has exerted
numerous influences on the Chinese iron and steel industry, which are likely
to have materially distorted competitive conditions within that industry and
affected the supply of HSS, HRC, narrow strip, and upstream products and
materials.

The impact of these GOC influences on supply are extensive, complex and
manifold, and their resulting impact on the price of HSS is not able to be
easily quantified. However, as discussed in Section I(iii} of this appendix, it is
not considered that the quantification of price effects is necessary in
assessing the suitability of prices for normal value under s.269TAC(1).

Customs and Border Protection’s analysis of the information available
indicates that prices of HSS in the Chinese market are not substantially the
same (likely to be artificially low), as they would have been without the GOC
influence. Customs and Border Protection considers that GOC influences in
the Chinese iron and steel industry have created a ‘market situation’ in the
domestic HSS market, such that sales of HSS in that market are not suitable
for determining normal value under s.269TAC(1).

After making this assessment, Customs and Border Protection has further
considered the reasonableness of exporters’ costs to make and sell in line
with the Regulations. This assessment is discussed in Section 6.4 of this
report.
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APPENDIX B — ASSESSMENT OF MARKET SITUATION
AND EXPORTER COSTS REASONABLENESS -
THAILAND

This appendix outlines Customs and Border Protection’s preliminary findings
in relation to allegations of a ‘market situation’ in the Thai domestic HSS
market, and the related assessment of the reasonableness of Thai exporters’
costs to make HSS.

PART | INTRODUCTION
I(i) Preliminary paper

On 16 April 2012, Customs and Border Protection published its preliminary
Assessment of particular market situation and the reasonableness of
exporters’ costs — Thailand paper.

The findings published in that paper form the basis of the findings in this
appendix.

I(ii)  Allegations of a market situation - Thailand

In its application, ATM claimed that the GOT has set and enforced a
maximum (or ‘ceiling’) price for domestic HRC in Thailand.

In alleging the existence of this price ceiling, ATM submitted a market survey
report commissioned in early 2011 that examined the Thai HRC and HSS
market. ATM submitted that this research indicated that:

...the Thai Government sets a ceiling for the maximum price for raw
material hot rolled coil (‘HRC') used in the manufacture of HSS.124

The application further submitted that this ‘ceiling’ was set at 24.50 Baht/Kg
since March 2009.125

ATM further submitted that the WTO 2003 Trade Policy Review on Thailand
(WT/TPR/S/123) listed the status of HRC in Thailand as a ‘controlled good’,
for which prices are ‘'maintained’.12%6

ATM further submitted in its application that this price ceiling has had an
effect on the domestic selling prices of HSS in Thailand as:

o a 'significant proportion’ of the cost to make and sell HSS is
represented by HRC;
« the cost of HRC is maintained at artificially low levels due to the price

124 ATM Appiication for Publication of @ Dumping Duty Notice and a Countervading Duty Notice, August 2011, page 45
125 45q.

126 |5ig,
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ceiling
and the price of HSS in Thailand is therefore artificially low as a result.

Consequently, ATM submitted that domestic prices for HSS in Thailand were
not suitable for calculating 'definitive’ normal values (i.e. a particular market
situation exists that renders domestic sales unsuitable for determining normal
values under s.269TAC(1)).

In CON177, it was accepted that ATM provided evidence to establish
reasonable grounds to initiate inquiries into the alleged market situation in
Thailand as part of the investigation.

I(iii)  Australian legislation, policy and practice
Thailand as a market economy

Australia treats Thailand as a market economy for anti-dumping purposes
and Customs and Border Protection conducts its investigations in the same
manner for Thailand as it does for other market economy members of the
WTO.

Irrespective of the country subject of the investigation, the Australian anti-
dumping framework allows for rejection of domestic selling prices in market
economies as the basis for normal value where there is a ‘market situation’
making the sales unsuitable, as outlined below.

The Act, policy and practice
Market situation

The requirements of the Act, and certain policy statements from the Dumping
and Subsidy Manual are outlined in Appendix A above.

In addition to those points outlined in Appendix A, the manual states:

Prices may also be artificially low or lower than they would otherwise be
in a competitive market due to government influence and distortion of the
costs of inputs. Again the mere existence of any government influence
on the costs of inputs would not be enough to make sales unsuitable.
Rather, Customs and Border Protection looks at the effect of this
influence on market conditions and the extent to which domestic prices
can no longer be said to prevail in a normal competitive market. It should
be noted government influence on costs can only disqualify the sales if
those costs can be shown to be affecting the domestic prices.

However, where it is not shown that this government influence has had any
significant impact or caused distortion of the cost of these inputs, no
particular market situation will be considered to exist.
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Determination of costs

In relation to the determination of reasonableness of costs under Regulation
180(2) and Regulation 181(2), it must be assessed:

1. whether the costs of manufacture are ‘reasonably reflective of
competitive market costs' associated with the manufacture of like
goods; and

2. whether selling, general and administrative costs reasonably reflect
costs associated with selling like goods (i.e. are these costs generally
reasonable).

It is noted these Regulations specifically relate to the costs of like goods,
rather than the price of the goods themselves (the price of these goods is
what is examined for a market situation assessment).

Customs and Border Protection considers it is possible that government
influence on these costs can be such that these costs are not reasonably
reflective of competitive market costs (costs of manufacture) or not generally
reasonable (administrative, selling and general costs). Again, it is considered
that this is a question of the degree of the influence.

I(iv)  Focus of this assessment

In light of the requirements of the Act and Regulations, and the nature of the
market situation allegations, the focus of this appendix is the extent of the
alleged GOT influence on the cost of HRC, if any, and what distorting
influence this is considered to have had on the cost of HRC in Thailand,
before considering whether this influence has:

o created a market situation in the Thai HSS market that renders sales of
HSS in that market unsuitable for calculating normal value under
$.269TAC(1); and/or

o rendered the cost of HRC recorded in the records of Thai exporters
unreasonable for use in working out the cost of HSS in accordance
with the Regulations.

Throughout this appendix, this alleged price ceiling will be referred to as
‘GOT price measures’.

I(v) Information submitted and relied upon

In addition to the information contained within ATM’s application, ATM has
lodged the following submissions that contain information relating to the
assessment of HRC in Thailand.
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Date Submission title
6 January 2012 Verification visits to Thai exporters

19 January 2012 ATM Correspondence 2012/01 ~ Government of
Thailand influence on steel prices

28 March 2012 ATM Correspondence 2012/06 — HRC and HSS in
Thailand

In addition, ATM also made a presentation to Customs and Border Protection
on 12 January 2012, which was accompanied by a ‘Thai Price Ceiling — How
It Works’ document.

Customs and Border Protection has also received the following that contain
information relevant to the assessment of GOT price measures:

¢ various submissions from other interested parties;

» three responses to the Thai Exporter Questionnaire; and

* aresponse from the GOT to the Thai Government Questionnaire
(TGQ) and associated correspondence.

Customs and Border Protection has also undertaken verification visits to two
Thai exporters of HSS, during which it discussed the allegations of a market
situation, and their understanding of how GOT price measures work.

tn addition, Customs and Border Protection has conducted independent
research into these matters.

GOT questionnaire response

Customs and Border Protection received the GOT's response to the TGQ on
6 December 2011. No non-confidential version of the response was
submitted at that time.

After this submission, Customs and Border Protection assessed the TGQ
response and determined that it was considerably limited, did not answer
multiple questions (or answered them very briefly), and did not provide
certain requested data.

Since this GOT submission, Customs and Border Protection has written to the
GOT on two occasions.” In this correspondence, Customs and Border
Protection requested:

» acomprehensive, revised response to the TGQ,

« anon-confidential version of the response to the questionnaire
(and any revisions the GOT might provide), or authorisation to
place the response as originally submitted on the investigation's
Public Record; and

127 409 January 2012 and 25 January 2012
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s a non-confidential version of the correspondence between the GOT
and Customs and Border Protection regarding the TGQ, or :
authorisation to put the correspondence as received on the Public
Record.

The GOT responded to Customs and Border Protection on 10 February 2012
and:

e advised that the GOT considered the information previously
provided contained sufficient information to demonstrate that there
was not a ‘market situation’ in the Thai HSS market; and

¢ submitted some limited further information.

The GOT did not provide the requested:

¢ non-confidential version of the TGQ response;

« non-confidential version of correspondence from the GOT; or

e authorisation to put these documents on the Public Record as
submitted.

On 16 February 2012, Customs and Border Protection again wrote to the
GOT to request that a non-confidential version of the questionnaire response,
or correspondence received from the Thai government be provided for the
Public Record.

In this letter, Customs and Border Protection outlined the information
requirements of the Act in terms of submitted information, and noted that a
failure to provide non-confidential versions of the submitted documents may
result in their contents being disregarded.

On 13 April 2012, Customs and Border Protection received a letter from the
GOT in relation to this matter. This letter provided the requested
authorisation for the GOT'’s response to the TGQ and relevant
correspondence to be placed on the Public Record

However, it is considered that certain attachments to the TGQ that contained
price and volume data of Thai HRC exporters should remain confidential. It is
considered that the nature of this information does not lend itself to
‘summarisation’ for the Public Record in line with s.269ZJ in any case.

Consequently, the GOT response to the TGQ (without confidential
attachments), and relevant correspondence between the GOT and Customs
and Border Protection, was placed on the Public Record on 18 April 2012.

Despite this, Customs and Border Protection again notes that the GOT's
response to the TGQ is still considered to be limited.

Noting the delay of the GOT in providing authorisation for its submitted

information to be placed on the Public Record, Customs and Border

Protection has had limited regard to this information in formulating this SEF, |

as it is considered that to do so would delay its timely publication. Therefore, |
|
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limited references to the GOT's information are contained in this appendix.

Further consideration will be had to information submitted by the GOT in
formulating the recommendations in Customs and Border Protection’s final
report.

In addition, Customs and Border Protection has recently written to the GOT to
request the provision of further information (and may request further
information in the near future). This information, if provided, may also be
considered in formulating the final report.
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PART I ASSESSMENT — GOT PRICE MEASURES
IKi) Introduction
Customs and Border Protection has examined the available evidence (noting
the above) and arrived at an assessment as to the likely operation of GOT
price measures on HRC in Thailand, and their impact on the cost of HRC.
This assessment is outlined below.
li{ii) Available evidence
Price of Goods and Services Act
The GOT's response to the TGQ made reference to the Thai Act on Price of
Goods and Services 1999 (the Price of Goods and Services Act), and
explained that the Department of Internal Trade (DiT) is the GOT entity

responsible for the implementation of this act.

Customs and Border Protection has accessed the text of the Price of Goods
and Services Act.128

Chapter | of this act provides for the establishment of a Central Commission
on Process of Goods and Services (CCP), which has the following powers
and duties:

(1)  toissue a Notification prescribing any particular goods or services
as controlled goods or services under section 24;

(2)  to prescribe measures to be implemented with respect to
controlled goods or services under section 25;

(3)  to order a producer or a distributor of controlled goods or services
to give statements of fact under s.26;

(4)  to give approval to the Notification issued under section 27;

(5)  to prescribe rules, procedures and conditions for the display of
prices of goods or services under section 28;

(6)  to prescribe rules and procedures for the determination of the
acts which are considered as amounting to the unreasonable
lowering or raising of prices or resulting in the fluctuation of prices
of goods or services under section 29 paragraph two,

(7)  to prescribe regulations on payment of rewards and awards under
section 33;

128 available on the AsianLtl website 2t http ipwww.asianiii.orafh/legis/consol_acl/0p00051999258/

SEF177: HSS China, Korea, Malaysia, Taiwan and Thailand 135




PUBLIC FILE
PUBLIC RECORD FOLIO 90

(8) to supervise and give directions to the extent that is necessary in
order to ensure that the distribution of controlled goods or
services is sufficient for public demand. In this regard, the CCP
may entrust the Provincial Commission on Prices of Goods and
Services, the Secretary-General or a competent official to act on
its behalf;

(9)  to consider a complaint that a grievance or injury is suffered in
consequence of an act which has an adverse effect on prices;

(10) to invite any particular person to give a statement of fact,
explanation, advice or opinion;

(11)  to perform any other act as provided by law to be the powers and
duties of the CCP.

Further, Section 25 of the Price of Goods and Services Act provides:

Upon the issue of a Notification prescribing controlled goods or
services under section 24, the Commission shall have the following
powers:

(1) to determine the purchase prices or distribution prices of
controlled goods or services pursuant to which the purchaser
shall not purchase at a price lower than the determined price or
the distributor shall not distribute at a price higher than the
determined price or to fix the price at a particular level;

(2) to determine the maximum rate of profit per unit of controlled
goods or services or determine the proportional difference
between the purchase price and sale price of controlled goods or
services in each trading period;

(3) to prescribe rules, measures and conditions for practices with
respect to the production, import into the Kingdom, export from
the Kingdom, sale, distribution or storage of controlled goods or
services;

(4) to prescribe areas or periods in which a Notification of the
Commission comes into force;

(5) to require a declaration of the amount, place of storage, capital
costs, expenses, production plan, plan of import into the Kingdom,
plan of export from the Kingdom, purchase plan, distribution plan
and methods for distribution of controlled goods or services to the
competent authority;

(6) torequire the storage or an increase in reserve storage of
controlled goods and to prescribe the area and place for storing
reserve controlled goods;
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(7)  to prohibit or permit the export from or import into any area of any
controlled goods;

(8) to direct a business operator to improve the efficiency of
production, import into the Kingdom, purchase, distribution or
storage of controlled goods or services, including the suspension
or reduction of determined expenses that exceed reasonable
levels;

(9) to arrange for the rationing of purchase and distribution of
controlled goods or services, including to prescribe rules and
procedures for such rationing or prescribe conditions for the
purchase and distribution of controlled goods and services;

(10) to order the distribution of controlled goods or services in
accordance with the prescribed volume and price, as well as to
order the distribution to government agencies or any person
determined by the Commission;

(11) to prohibit the distribution, grant, self-use, removal or conversion
of controlled goods or services which exceeds the prescribed
amount;

(12) to prescribe measures to prevent the stockpiling of controlled
goods or the possession of controlled goods which exceeds the
prescribed amount.

The GOT response to the TGQ confirmed the above duties and
responsibilities, noting the CCP have the authority to regulate measures and
take control over prices to prevent behaviour that could take advantage of
consumers and request manufacturers to reveal prices of goods and
services.

From the above, it is clear that the GOT’'s CCP has broad powers to issue
notifications and impose measures (including the determination of prices)
under the Price of Goods and Services Act.

The GOT watch list

In its submission of 19 January 2012, ATM provided a document entitled
Products under Supervisory for 200 items as of October 2006 (the
Supervisory List) which prescribes steel sheet (hot-rolled,2° cold-rolled coil
and stainless) as a 'priority watch list’ item — amongst numerous other items
and a larger list of ‘watch list' items (200 in total).

In its presentation and accompanying document of 12 January 2012, ATM
submitted that this list identifies those items over which the CCP has ‘explicit

129 consicered to be HRC
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price controls’ (or has issued notifications under the Price of Goods and
Services Act).

However, despite ATM submitting that the Supervisory List names those
items over which the GOT has explicit controls, further evidence submitted by
ATM indicates that inclusion on this listing does not mean that the CCP has
imposed specific measures that set or limit the price of listed goods.

For example, ATM's submission of 12 January 2012 went on to state that:
‘any producer of consumer products (on the list) is prohibited from

raising prices (of those goods) without first notifying the Committee
(CCP) of their intention to do so.

[Emphasis added]

Further, this ATM submission states that ‘explicit permission’ is not required
for manufacturers to raise prices, but they are asked to ‘cooperate’ with the
DIT on this matter and that ‘producers tend not go forward with price
increases without at least a verbal approval’ due to concern they may later be
instructed to reduce their prices or ‘see their product added to the control list'".

In addition, ATM's submission of 19 January 2012 attached a 2009 Bank of
Thailand (BOT) discussion paper entitled Monetary Policy and Underlying
Inflation Pressures: The Essence of Monetary Policy Design.'30 This paper
outlined the approach taken by the BOT to specifically exclude goods subject
to price control by the Thai CCP from its inflation calculations, due to their
distorting effect.

ATM submits that that this provides evidence of the likely impact of the
alleged price ceiling on HRC in Thailand.

However, it is observed that this BOT paper identifies that the GOC has been
‘closely monitoring the prices of over 200 items’ since 2005, but has a
package of ‘six measures’ on certain utilities that ‘entail free or reduced
prices’ for low-income households.3' The BOT paper does not make
reference to any price control on steel or steel products.

This indicates that the Supervisory List in fact refers to items that are
‘monitored’ by the CCP.

Further, it is noted that the provided Supervisory List is dated October 2006,
and that the Act on Price of Goods and Service provides for annual revisions
of pricing measures by the CCP. It is therefore conceivable that steel sheet
has been re-categorised in this list (e.g. potentially no longer a ‘priority’ item).

130 ppyo 172609
131 1big, at pages 13 and 14,
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Evidence of ceiling price in the past

Customs and Border Protection has encountered evidence that suggests that
the HRC price in Thailand has been subject to a ‘ceiling price’ in the past.

The WTO's 2003 Thai Trade Policy Review report notes that ‘structural steel’
(which ATM has advised includes HRC) was on the list of GOT-controlled
goods at that time, and that the GOT could introduce minimum and maximum
selling prices of these listed goods.132

However, in 2007 it was reported by Credit News in its company profile for
Sahaviriya Steel Industries Public Company Limited (SSI) that this ceiling
price was removed in 2004 (see below quote).'33

SSlis understood to be the largest HRC producer in Thailand.

Despite this report, Customs and Border Protection has observed references
to a ‘ceiling’ price on HRC in Thailand more recently, also in relation to SSI
(see below).

Current GOT price measures

‘Recommended’ price

Customs and Border Protection has observed mulitiple references to current
GOT price measures being in place on HRC in Thailand which indicate that,
more recently, the GOT price measures are in fact a ‘suggested’ or
‘recommended’ price on HRC, rather than an enforceable ‘ceiling’.

This is outlined below.
1) Credit News SSI Profile

In the abovementioned Credit News 2007 company profile for SSI, it is stated
that:

The price of steel in Thailand has also risen, but to a lesser extent, as
the price is controlled by the Ministry of Commerce (MOC). Though the
MOC abolished the ceiling price for steel sheets in March 2004, any
steel trading company which wants to raise the steel price must submit
the proposed price to the Department of Internal Trade (DIT) not less
than seven days before it becomes effective.

132 WT/TPRIS123 at pages 70 and 71.

133 Announcement No.510, 13 December 2G07. Available at hitp.//ssi.hstedcompany com/misc/SSIS 10-¢8.pdf (accessed
6/412)
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The DIT monitors daily the price and market situation for controlled
products. In addition, every month since November 2004, the DIT has
announced the recommended price for steel sheets. Steel prices will
reflect not only changes in the price of major raw materials, i.e. hot-
rolled and cold-rolled steel sheets, but also changes in the costs of
scrap and slab. The recommended price in October 2007 for hot-rolled
coil and hot-rolled plate were Bt25-Bt25.5 per kg. and Bt26-Bt27 per
kg., respectively.

{Emphasis added]
2) Exporter Questionnaire responses

In its response to the Exporter Questionnaire, Pacific provided Customs and
Border Protection a translated copy of a notification in relation to HRC from
the DIT's website. This notification, entitled ‘Suggested HRC Price’ states that
the suggested HRC price as of March 2009 is 24.00 -24.50 Baht/kg ex-factory
(excluding VAT).

it is noted that ATM's application submitted that the GOT price for HRC in the
investigation period was similar to this amount (though ATM contends this
was an enforceable price ceiling rather than a recommended price during the
investigation period).

Further, in its response to the Exporter Questionnaire, Pacific submitted that
suppliers are able to sell above this GOT price without ‘permission’ from the
GOT, but that they must inform the GOT of sales above the suggested price
seven days in advance..

Saha, has submitted a similar understanding of the GOT price measures in its
response to the Exporter Questionnaire.

3) GOT response to the TGQ

The understandings of Thai HSS exporters were confirmed by the GOT's
response to the TGQ.

Further, the TGQ advised that, on 2 February 2011, the CCP announced
measures in relation to the monitoring of hot rolled steel. At the time of
publication of this SEF, Customs and Border Protection has not received
evidence of this exact notification from the GOT.

It is noted that the TGQ refers to this price (which the TGQ refersto as a
‘recommended price’) being notified in 2011, however it is considered that the
wording of the GOT response is ambiguous, indicating that this measure may
have been in place for a longer period.

itis further observed that the Price of Goods and Services Act requires the
CCP to revise its notifications on an annual basis, and this 2011 notification
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may be a re-issue of an earlier notification. This annual revision is referred to
in the TGQ response.

Further, the TGQ response confirms that these GOT price measures require
manufacturers to inform the GOT of their cost of production, cost of imports,
cost of goods sold and selling prices, and report any changes in price to the
GOT seven days in advance of making them.

The TGQ also provides information as to the GOT price measure as of
2 February 2011, which is similar to that reported in the Suggested HRC
Price document and ATM's application.

4) ATM submissions

As discussed above, ATM has itself submitted evidence that indicates that
HRC producers are able to sell above the GOT price measures, providing
notification is made to the DIT beforehand. For example, ATM's submission
on 12 January 2012 indicates that price rises can be made after notifying the
DIT.

Further, in its submission of 28 March 2012, ATM attached a confidential
pricing analysis that compared, among other things, quarterly HRC selling
prices of SSI'34 to the GOT price measures (at 24.50 Baht/Kg, as is ATM's
understanding of the price level).

This analysis displayed that, on at least one occasion, SSI's selling price
exceeded the GOT price measures.

‘Ceiling’ price

While Customs and Border Protection has come across the above evidence
that suggests that the recent GOT price measures have been ‘recommended’
rather than a ‘ceiling’ or maximum price on HRC, Customs and Border
Protection has also observed!'3s the recent comments of Mr. Win
Viriyaprapaikit (President of SSI) in relation to SSI's second quarter 2011
performance:

This was a challenging quarter for all Thai steel manufacturers as we
experienced extraordinarily negative factors such as 1) rapidly and
continuously increasing cost of raw materials due to major flood and
hurricane in Australia while the government still capped the sales
price ceiling of hot-rolled coil... 136

ltis noted that this statement relates directly to the investigation period.

134 sourced from the "SSI Investor Report'.

135 Since the publication of its pretiminary Assessment of particular market situation and the reasonableness of
exporters' custs — Thadand paper on 16 April 2012

136 As quoted by Thailand Press Release News in SS!1eports a net loss of 1,072 milion Baht in Q2/11. avaitable online
at hitp /A thaitand4 . com/.fin/2011-08-15/813fx!ed5c088623230a7¢9271c01 4/ (accessed 20 April 2012)
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Ii(iii}) Impact of GOT price measures
Non-compliance provisions

Customs and Border Protection notes that the Act on Price of Goods and
Services provides for penalties for non-compliance with CCP measures. This
includes fines and imprisonment for a term not exceeding one year, for failure
to make a declaration as required by the terms of the Notification of the
CcCcp.wr

ATM's submission of 6 January 2012 made note of these penalties,
submitting that observed prices may be lower than the GOT price to avoid
penalties associated with breaching the price, which it is considered would
only involve a breach of a suggested price having regard to the above.

It is considered these penalties may apply to this HRC measure, though this
remains unclear.

Observed prices and market behaviour

Customs and Border Protection considers that GOT price measures in
relation to HRC were at a price (whether it be ‘ceiled’ or 'suggested’) of
approximately 24.00 — 24.50 Baht/kg during the investigation period (having
regard to all references to the quantum of GOT price measures observed in
the available evidence).

Domestic prices

Customs and Border Protection has examined domestically-purchased HRC
price information submitted by Saha and Pacific in their Exporter
Questionnaire responses.

This HRC purchase price data was verified with each exporter (as discussed
in each entity's exporter visit report).

Over the investigation period, Customs and Border Protection observed
instances of HRC purchases made above the recommended price (this
analysis forms Appendix B Confidential Attachment 1). However, Customs
and Border Protection also observed that purchase prices of domestic HRC
were below the understood GOT price.

In its submission of 6 January 2012, ATM claimed that actual Thai HRC
prices are likely to be below the alleged ceiling price due to the penalties
imposed by the Thai Ministry of Commerce if the ceiling is exceeded.

However, Customs and Border Protection has observed the relationship and
trend of actual HRC purchases prices paid by Saha and Pacific, and the

137 Act on Price of Goods and Services 1999, Section 38
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recommended price, over the investigation period, and considers this
analysis does not exhibit pricing behaviour the could be expected in a market
with an effective price ceiling.

Imports

Data submitted in the application indicates that HRC imports represent a
significant proportion of the HRC market in Thailand.

Further, in its submission of 6 January 2012, ATM observed ‘in 2010, demand
for HRC was approximately 5.5 million tonnes, 3.5 millions tonnes were
produced locally while a further 2.2 million tonnes was imported'.

Customs and Border Protection notes that a significant proportion of imported
HRC was used by HSS manufacturers examined during the investigation
(which was considered to be the case by ATM in its submission of 6 January
2012).

This indicates that imported HRC remained an important supply alternative
for HRC users, and must logically have remained at competitive prices in
comparison with domestic HRC supply throughout the investigation period.

ATM has submitted that the GOT currently has anti-dumping measures in
place on HRC exporters from 16 countries.'3 However, ATM has submitted
that that imported HRC that is subsequently further-worked and re-exported is
exempted from dumping duties that would otherwise apply, and hence
creates an incentive to purchase imports.for later export. Customs and Border
Protection has not been able to verify this claim.

Observed impact of GOT pricing measures

Despite the statement of the President of SSI outlined above, which notes the
existence of a GOT price ceiling on HRC and the fact that it was part of
several ‘extraordinarily negative’ factors for SSI (relating it to SS!'s poor
performance in the second quarter of 2011), from its analysis of the available
evidence, Customs and Border Protection considers that the GOT price
measures for HRC appear to have had limited, if any, impact on the price of
HRC in Thailand.

As outlined above, Customs and Border Protection has observed specific
examples of purchases above the GOT price measure (as Customs and
Border Protection understands them to be), as well as purchase prices during
the investigation period below the ‘recommended’ price.

128 Sugported by WTQ rlocument GIADPN/223/THA, Thaiand, Defimtve Anti-Dumping Measures o1 Force as of 31
December 2011
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Itis considered that this indicates two things:

1) the GOT price measures do not serve to constrain HRC sellers in the
Thai market from seeking and achieving higher prices (though
additional information requirements may be imposed in order to do
this); and

2) the GOT price measures were, for much of the investigation period,
somewhat higher than the prevailing market prices of HRC in Thailand,
rather than a price limiter (it is considered that, if the GOT price
measures were in fact suppressing prices, the observed prices paid for
HRC would be much closer to the GOT price measures levet).

Therefore, Customs and Border Protection considers that the available
evidence indicates that the GOT price measures did not significantly
suppress or otherwise distort HRC prices in Thailand during the investigation
period.

In addition, it is noted that, despite the existence of anti-dumping measures
on certain HRC imported to Thailand, imports remained an important supply
alternative for HRC users, and logically remained at competitive prices in
comparison with domestic HRC supply throughout the investigation period. it
seems the competition with imported HRC is an important market factor
contributing to the prevailing levels of HRC prices on Thailand.

li(iv) Preliminary conclusion

It is considered that the balance of available evidence indicates the recent
GOT price measures in place (including investigation period) operate as a
‘recommended’ or ‘suggested’ price.

Further, this evidence indicates that Thai HRC producers are able to sell
above this recommended price, but are required to notify the DIT in advance
of doing so (not less than seven days before the price rise becomes
effective).

Customs and Border Protection considers the balance of available evidence
indicates that the GOT role in HRC pricing is limited to imposing price
reporting obligations for sellers of HRC, monitoring of HRC prices, and
publication of recommended HRC prices.

Evidence to support this finding includes the translated DIT Suggested HRC
Prices notification, but also comments made by ATM itself in its 12 January
2012 submission, which refers to producers being able to sell above the GOT
price after notifying the GOT.

Further, the balance of available evidence (including verified HSS exporters’
data) indicates that this ‘suggested’ price has had little if any effect on the
cost of HRC in Thailand during the investigation period.
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It is therefore considered, on the balance of available evidence, that the GOC
measures on HRC in Thailand have not had a distorting effect on the price of
HRC during the investigation period, or in turn on the price of HSS in
Thailand.

Consequently, Customs and Border Protection preliminarily considers that no
‘market situation’ existed in the Thai HSS market during the investigation
period that rendered domestic sales of HSS unsuitable for determining
normal value under s.269TAC(1).

Furthermore, for the same reasons, it is considered that the cost of HRC
incurred by Thai manufacturers of HSS was reasonable during the
investigation period, for the purposes of working out costs in accordance with
the Regulations.

However, Customs and Border Protection observes the recent comments of
the President of SSI, and considers this to be an indication that a price
‘ceiling’ may in fact still be operable in Thailand in relation to HRC.

Customs and Border Protection further highlights the fact that the conclusions
in this appendix have been based on what is considered limited information
(particularly from the GOT in its response to the TGQ). Customs and Border
Protection has recently requested further information from the GOT, and
considers that further questions/requests to the GOT and other interested
parties may aiso be necessary in relation to this matter.

These further investigations may result in Customs and Border Protection
altering its findings as to the existence of a market situation in China and/or
the reasonableness of exporters’ costs for the purposes of the Regulations,
which would alter the approach taken to normal value in Thailand discussed
in Section 6.10 of this SEF (and hence impact dumping calculations).
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APPENDIX C — ASSESSMENT OF COUNTERVAILABILITY
OF SUBSIDIES

This appendix details Customs and Border Protection’s assessment of the 35
subsidy programs investigated in relation to HSS

PARTI INTRODUCTION
I(i) Investigated programs

On 16 April 2012, Customs and Border Protection published its Preliminary
Assessment of Countervailable Subsidies paper (relating to Programs 1 —
20),which assessed whether Programs 1 — 20 were countervailable
programs.

The preliminary findings of that paper have formed the basis of this
assessment in relation to Programs 1 — 20. However, Customs and Border
Protection has examined the findings of its preliminary paper in formulating
this assessment, and has made amendments to its previous findings where
deemed necessary.

Customs and Border Protection’s Preliminary Assessment of Countervailable
Subsidies paper did not endeavour to assess the amount of subsidy for each
of the programs 1 — 20.

During its investigation, a further 15 possible subsidy programs came to
Customs and Border Protection’s attention as potentially countervailable
subsidies in respect of HSS (see Chapter 7 of this SEF), taking the total of
investigated programs to 35.

Customs and Border Protection’s assessment of each of these additional 15
programs is contained in this appendix.

Further, this appendix contains Customs and Border Protection’'s assessment
of the amount of subsidy for all programs found to be countervailable in
relation to HSS.

(i) The Act

S.269T of the Act defines a ‘subsidy’ as follows:

'subsidy’, in respect of goods that are exported to Australia, means:

(a) a financial contribution:

(i) by a government of the country of export or country
of origin of those goods; or

(i) by a public body of that country or of which that
government is a member; or
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(iii} by a private body entrusted or directed by that
government or public body to carry out a governmental
function;

that is made in connection with the production, manufacture or
export of those goods and that involves:

(iv) a direct transfer of funds from that government or
body to the enterprise by whom the goods are
produced, manufactured or exported; or

(v) a direct transfer of funds from that government or
body to that enterprise contingent upon particular
circumstances occurring; or

(vi) the acceptance of liabilities, whether actual or
potential, of that enterprise by that government or
body; or

(vii) the forgoing, or non-collection, of revenue (other
than an allowable exemption or remission) due to that
government or body by that enterprise; or

(viii) the provision by that government or body of goods
or services to that enterprise otherwise than in the
course of providing normal infrastructure; or

(ix) the purchase by that government or body of goods
provided by that enterprise; or

(b) any form of income or price support as referred to in Article XVI of
the General Agreement on Tariffs and Trade 1994 that is received
from such a government or body;

if that financial contribution or income or price support confers a
benefit in relation to those goods.

S.269TAAC defines a countervailable subsidy as follows:

EEara.

(1) For the purposes of this Part, a subsidy is a countervailable
subsidy if it is specific.

(2) Without limiting the generality of the circumstances in which a
subsidy is specific, a subsidy is specific:

(a) if, subject to subsection (3), access to the subsidy is
explicitly limited to particular enterprises; or

(b} if, subject to subsection (3), access is limited to particular
enterprises carrying on business within a designated
geographical region that is within the jurisdiction of the
subsidising authority; or

(c) if the subsidy is contingent, in fact or in law, and whether
solely or as one of several conditions, on export performance;
or

(d) if the subsidy is contingent, whether solely or as one of
several conditions, on the use of domestically produced or
manufactured goods in preference to imported goods.
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(3) Subject to subsection (4), a subsidy is not specific if access to the
subsidy:

(a) is established by objective criteria or conditions set out in
primary or subordinate legislation or other official documents
that are capable of verification; and

(b) those criteria or conditions do not favour particular
enterprises over others and are economic in nature, and
(c) those criteria or conditions are strictly adhered to in the
administration of the subsidy.

(4) Despite the fact that access to a subsidy is established by
objective criteria, the Minister may, having regard to:

(a) the fact that the subsidy program benefits a limited number
of particular enterprises; or

(b) the fact that the subsidy program predominantly benefits
particular enterprises; or

(c) the fact that particular enterprises have access to
disproportionately large amounts of the subsidy; or

(d) the manner in which a discretion to grant access to the
subsidy has been exercised;

determine that the subsidy is specific.

S.269TACC of the Act directs how it is to be determined whether benefits
have been conferred by a subsidy and the amount of this benefit.

Customs and Border Protection makes references to these sections
throughout this appendix.

I(iii)  Information relied upon

In addition to the information contained in ATM's application for this
investigation, Customs and Border Protection has had regard to the following
in arriving at the conclusions regarding countervailable subsidies in this
appendix:

o the responses from the GOC to the GQ, SGQ and SSGQ;

e responses to the Exporter Questionnaire by selected cooperating
exporters, and information gathered from and verified with these
exporters; and

o information submitted to Customs and Border Protection’s 2009
investigation into aluminium extrusions from China (REP148), and
Customs and Border Protection’s analysis and findings in this
investigation.

Customs and Border Protection has decided, for this investigation, not to
undertake a visit to the GOC to verify information contained in its GQ, SGQ
and SSGQ, as Customs and Border Protection considers the responses of
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the GOC to these questionnaires contain limited information that is by nature

‘verifiable’, and primarily consist of written responses and documentation that
does not lend itself to verification.

In making this determination, Customs and Border Protection considered that,
where necessary, it would likely be more practicable in the context of the HSS
investigation to pose additional questions to the GOC in the form of
supplementary government questionnaires or requests for comment, rather
than during face-to-face meetings with GOC officials.
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PART Il EXEMPTION/REDUCTION OF TAXATION

(i) Program 10: Preferential Tax Policies for Foreign Invested
Enterprises (FIEs) - Reduced Tax Rate for Productive FIEs
scheduled to operate for a period of not less than 10 years

Background

The Applicant has alleged that Chinese exporters of HSS have benefited from
a preferential tax policy for FIEs provided for under the Chinese Foreign
Invested Enterprise and Foreign Enterprise Income Tax Law 1991 (the FIE
Income Tax Law) which came into effect on 1 July 1991.

During the investigation period (July 2010 — June 2011) the prevailing income
tax rate for FIEs in China was 25%.

Under this program, from the year an FIE begins to make a profit, they may
receive a full exemption from income tax in the first and second years and a
50% reduction in income tax in the third, fourth, and fifth years.

This program begins in the first profitable year of the FIE and concludes at
the end of the fifth subsequent year. There is no deferral of the exemption or
reduction for subsequent years where the enterprise does not make a profit.

Legal Basis

The income tax reduction and exemption for FIEs under this program is
provided for in Article 8 of the FIE Income Tax Law.

The program is a national program, administered by the State Administration
of Taxation (SAT) and its local-Branch Offices or Bureaus. it is administered
in accordance with the Implementing Rules of the Foreign Investment
Enterprise and Foreign Enterprise Income Tax Law (the FIE Tax
Regulations).

The FIE Income Tax Law and the FIE Tax Regulations were repealed with the
introduction of the Enterprise Income Tax Law 2008 (the EITL).

However, transitional arrangements extend the operation of this program and
other preferential tax programs in accordance with the Notice of the State
Council on the Implementation of the Transitional Preferential Policies in
respect of Enterprise Income Tax (State Council Notice No 39 of 2007). This
notice provides that:

o asof 1 January 2008, enterprises that previously enjoyed a 2-year
exemption and 3-year half payment of the enterprise income tax and
other preferential treatments (including periodic tax deductions and
exemptions) may continue to enjoy any preferential treatments
previously enjoyed until the expiration of the transitional time period;
and
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« for enterprises that previously had not enjoyed preferential treatment,
the preferential time period shall be calculated from 2008.

WTO Notification

The GOC notified this program in WTO document G/SCM/N/123/CHN dated
13 April 2006 (Natification No. I).

Eligibility Criteria

Under Article 8 of the FIE Income Tax Law, to be eligible for this program, the
enterprise must be:

. an FIE;

. ‘production-orientated’;

. an enterprise which has an anticipated term of operation of at least
10 years; and

. an enterprise that has had a financial year in which it made a
profit.

To be categorised as an FIE, the enterprise must be a Chinese-Foreign
equity joint venture, a Chinese—Foreign cooperative joint venture or a wholly
foreign owned enterprise established in China.

Is there a subsidy?

Based on the information above, Customs and Border Protection considers
that the program is a financial contribution by the GOC, that invoives the
foregoing, or non-collection, of revenue due to the GOC by eligible
production-oriented FIEs in China.

Due to the nature of this program (general exemption on income tax
regardless of what activities generate this income (profit)), it is considered
that a financial contribution under this program would be made in connection
to the production, manufacture or export of all goods of the recipient
enterprise (including HSS).

Where received, this financial contribution is considered to confer a benefit
because of the tax savings realised.

Where exporters of HSS during the investigation period received tax savings
under the program it would therefore confer a benefit in relation to HSS, and
the financial contribution would meet the definition of a subsidy under s.269T.

Is the subsidy a countervailable subsidy (specific or prohibited)?

As provided for in s.269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises.
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Previous estimates by the GOC indicate that FIEs constitute approximately
3.2% of all enterprises in China. This means that the preferential tax
treatment explicitly limited to FIEs is not available to approximately 97% of
enterprises in China.

Only FIEs are eligible for the subsidy. Other companies in China (being
domestic invested enterprises or DIEs) are not eligible for the subsidy.
Further, only production-oriented FIEs are eligible for the subsidy (i.e. FIEs
that are not production-oriented are not eligible for the program).

As the criteria or conditions providing access to the subsidy favour particular
enterprises, being those eligible production-orientated FIEs, over all other
enterprises in China, the specificity of the subsidy is not excepted by
reference to s.269TAAC(3).

For these reasons, Customs and Border Protection finds that the subsidy is
specific.

The amount of subsidy in respect of the goods

Selected cooperating exporters

One selected cooperating exporter identified that it was eligible for a 50%
reduction in income tax under this program during the investigation period.
However, as the enterprise was not profitable during the period, it was not
liable for income tax in any case, and hence did not receive a benefit under
this program during the investigation period.

Customs and Border Protection therefore considers a zero subsidy rate is
applicable to that selected cooperating exporter, and all other selected
cooperating exporters under this program.

Selected non-cooperators

For selected non-cooperating exporters, no information was provided by
either the GOC or the individual exporters themselves regarding whether
benefits were conferred on these exporters under this program.

The GOC was asked to provide usage information, and enterprise ownership
information, considered necessary to determine whether a financial
contribution has been received in respect of the goods by selected non-
cooperating exporters, and determining whether a benefit had been conferred
to those exporters under this program. This information was not provided.

In the absence of this information, Customs and Border Protection considers
that, given:

o the fact that the program operates on a national level;
o the understanding that approximately 3.2% of enterprises in China are
FIEs and certain selected cooperating exporters of HSS are FIEs; and
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» Customs and Border Protection found that one selected cooperating
Chinese HSS exporter was eligible for this program

it is likely that selected non-cooperating exporters meet the eligibility criteria
for this program, have accessed this program, and therefore received a
financial contribution under this program.

It is considered that this financial contribution has been made in respect of all
products of these exporters, including HSS.

In the absence of usage information, Customs and Border Protection
considers that:

s s.269TACC (2), (3), (4) and (5) are inappropriate for determining
whether a benefit has been conferred to selected non-cooperating
exporters under this program; and

o s.269TACC(6) is inappropriate for determining the total amount of
subsidy attributable to that benefit.

Therefore, in accordance with s.269TACC(7), Customs and Border Protection
determines that selected non-cooperating exporters have had benefits
conferred to them under this program during the investigation period in the
form of tax savings.

In calculating the amount of subsidy attributable to that benefit under
$.269TACC(7), Customs and Border Protection is mindful that, under this
program, the maximum benefit that can be conferred is a zero tax liability.

To ascertain the quantum of this benefit, Customs and Border Protection has
calculated the maximum amount of benefit that could have been attributed to
each of the six selected cooperating exporters under this program during the
investigation period (zero tax liability on profits, making the benefit 25% of
profit) and attributed this amount to HSS per unit by dividing this benefit by
the total sales volume of each enterprise (in accordance with
$.269TACC(10)).

A subsidy margin was then calculated (per unit benefit amount for each
selected cooperating exporter as a percentage of the weighted average
export price for that exporter).

Customs and Border Protection has then attributed the highest subsidy
margin for this program of the selected cooperating exporter to all selected
non-cooperating exporters.
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Iiii) Programs 1, 11, and 12 - Income tax reduction for foreign-invested
enterprises (FIEs) based on location

Background

The application alleges that HSS producers/exporters that are FIEs are likely
to have benefited from exemptions to income tax based upon the location of
those exporters in a particular province or locality.

These programs apply to certain industries with operations in certain
designated zones or certain specific geographic locations. They reduce the
normal FIE tax payable rate of 25% to various levels, depending on the
particular location.

Legal Basis

The income tax reductions under programs 1, 11 and 12 are provided for in
the FIE Income Tax Law, Article 7.

The programs are national programs and are administered by the SAT and its
local Branch Offices or Bureaus, in accordance with the FIE Tax Regulations.

As noted in Section II(i) of this appendix, the FIE Income Tax Law and the FIE
Tax Regulations were replaced by the EITL in 2009. However, transitional
arrangements for these programs until end 2012 are in place under State
Council Notice No 39 of 2007.

WTO Notification

The GOC notified the following programs in WTO document
G/SCM/N/123/CHN dated 13 April 2006.

* Preferential tax policies enterprises with foreign investment
established in special economic zones (excluding Shanghai Pudong
area) (Notification No. X).

« Preferential tax policies enterprises with foreign investment
established in the coastal economic open areas and in the economic
and technological development zones (Notification No. XI).

o Preferential tax policies enterprises with foreign investment
established in Pudong area of Shanghai (Notification No. XIf).

Eligibility criteria
Program 1: Preferential tax policies for enterprises with foreign investment

established in the coastal economic open areas and economic and
technological development zones.

o Only FIEs located in economic and technological development zones
(ETDZs) or the Coastal Economic Open Areas are eligible for the
subsidy.
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+ DIEs and/or companies located outside ETDZs or the Coastal
Economic Open Areas are not eligible for the subsidy.

Program 11: Preferential tax policies for enterprises with foreign investment
established in Special Economic Zones {excluding Shanghai Pudong area)

¢ Only FIEs located in a special economic zone (SEZ) designated
geographical region are eligible for the subsidy.

¢ DIEs and/or enterprises located outside an SEZ are not eligible for the
subsidy.

Program 12: Preferential tax policies for enterprises with foreign investment
established in Pudong area of Shanghai.

« Only FIEs located in a special economic zone (SEZ) designated
geographical region are eligible for the subsidy.

+ DIEs and enterprises outside the Pudong area are not eligible for the
program.

Are there subsidies?

Based on the information above, Customs and Border Protection considers
that the laws governing these programs mandate a financial contribution by
the GOC, which involves the foregoing, or non-collection, of revenue (income
tax) due to the GOC by eligible enterprises in China.

Due to the nature of these programs (general exemption on income tax
regardless of what activities generate this income (profit)), it is considered
that a financial contribution under these programs would be made in
connection to the production, manufacture or export of all goods of the
recipient enterprise (including HSS).

Where received, this financial contribution is considered to confer a benefit
because of the tax savings realised.

Where exporters of HSS during the investigation period received tax savings
under these programs, it would therefore confer a benefit in relation to HSS,
and these financial contributions would meet the definition of a subsidy under
$.269T.

Are the subsidies countervailable subsidies (specific or prohibited)?

As provided for in s.269TAAC(2)(b), a subsidy is specific if access to the
subsidy is limited to particular enterprises carrying on business in a
designated geographical region that is in the jurisdiction of the subsidising
authority.

A subsidy is also considered specific if access to the subsidy is explicitly
limited to particular enterprises (s.269TAAC(2)(2)).
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These programs limit eligibility to FIEs based in certain geographic locations
under the jurisdiction of the granting authority (SAT).

As the criteria or conditions providing access to each of the subsidies favours
particular enterprises, being FIEs in particular locations, over all other
enterprises, the specificity of these subsidies is not excepted by reference to
$.269TAAC(3).

For these reasons Customs and Border Protection finds that the above
subsidies are specific.

The amount of subsidy in respect of the goods

Selected cooperating exporters

Customs and Border Protection has determined that none of the selected
cooperating exporters have received financial contributions in respect of the
goods under these programs during the investigation period.

Customs and Border Protection therefore considers a zero subsidy rate is
applicable to selected cooperating exporters under these programs.

Selected non-cooperating exporters

For selected non-cooperating exporters, no information was provided by
either the GOC or the individual exporters themselves regarding whether
benefits were conferred on these exporters under these programs.

The GOC was asked to provide usage information, and enterprise ownership
information, considered necessary to determine whether a financial
contribution has been received in respect of the goods by selected non-
cooperating exporters, and determining whether a benefit had been conferred
to those exporters under these programs. This information was not provided.

Furthermore, it is noted that these programs are limited to enterprises in
specific regions in China. Customs and Border Protection requested the GOC
provide information as to the location of all HSS exporters in China, but this
was not provided.

Customs and Border Protection’s commercial database does list ‘supplier’
addresses, but it is not certain for each ‘supplier’ whether they are in fact the
exporter of the goods, and whether the supplier operates in more locations
than the one listed (e.g. the listed location could represent a central or head
office of an enterprise that operates HSS manufacturing facilities in multiple
locations in China).

In the absence of the above relevant information, Customs and Border
Protection considers it is likely that selected non-cooperating exporters meet
the eligibility criteria for these programs, have accessed these programs, and
therefore received financial contributions under these programs.
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It is considered that this financial contribution has been made in respect of all
products of these exporters, including HSS.

In calculating the amount of subsidy for attributable to selected non-
cooperators under these programs, it is noted that as:

o these programs would operate to reduce enterprises’ income tax
liability; but

« the maximum benefit under Program 10 (0% tax liability) has already
been applied to selected non-cooperating exporters;

the maximum benefit amount available under these programs has already
been countervailed in relation to Program 10.

Customs and Border Protection has therefore calculated a zero amount of
subsidy under these tax programs for selected non-cooperating exporters.

Ii(iii)y Program 13: Preferential Tax Policies in the Western Regions

Background

The application alleges that HSS exporters are likely to have benefited from
exemptions to income tax based upon the location of enterprises in the
Waestern Regions of China.

Under this program, enterprises established in the Western Regions engaged
in industries encouraged by the State are eligible for a reduced tax rate of
15% (as opposed to the standard 25% taxation rate).

In certain circumstances, the program also operates to extend the duration of
the preferential tax period under Program 10, and exempts enterprises from
VAT and tariff on imported goods (Program 14). As Customs and Border
Protection has examined Programs 10 and 14 as separate programs in this
investigation that operate at the national level, the assessment of Program 13
focuses specifically on the reduced income tax rate part of the program.

Legal Basis
Established pursuant to:

o the Circular of the State Council Concerning Several Policies on
Carrying out the Development of China’s Vast Western Regions, State
Council Circular Guo Fa No. 33 of 2000;

o the Implementing Some Policies and Measures for the Development of
Western Regions, General Office of State Council Circular Guo Ban
Fa No. 73 of 2001;
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the Circular of the Ministry of Finance, the State Administration of
Taxation, the General Administration of Customs on Issues of Incentive
Policies on Taxation for the Strategy of the Development in the
Western Areas (Cai Shui (2001) No. 202);

the SAT Circular Guo Shui Fa No. 172 of 1999; and

the Circular on Deepening the Implementation of Tax Policy concerning
Development of Western Regions(CAISHUI[2011]No.58).

The program is administered by the SAT and its local Branch Offices or
Bureaus.

WTO Notification

The GOC notified this program in WTO document G/SCM/N/123/CHN
(Notification No. XIV).

Eligibility criteria

The program is available to enterprises established in the Western regions
which are engaged in industries encouraged by the State as defined in the:

Catalogue of the Industries, Products and Technologies Particularly
Encouraged by the State

Guiding Catalogue for Industry Restructuring

Circular on the Preferential Tax Policy of the Western Regions
Catalogue for the Guidance of the Foreign Investment Industries
Catalogue for the Guidance of the Advantageous Industries in Central
and Western Regions for Foreign Investment

Eligibility criteria for the program are outlined in detail in the GOC's response
to Question D1.1 in the GQ, in relation to this program.

Is there a subsidy?

Customs and Border Protection considers that the laws governing this
program mandate a financial contribution by the GOC, which involves the
foregoing, or non-collection, of revenue (income tax) due to the GOC by
eligible enterprises in the Western Regions in China.

Due to the nature of this program (general exemption on income tax
regardless of what activities generate this income (profit}), it is considered
that a financial contribution under this program would be made in connection
to the production, manufacture or export of all goods of the recipient
enterprise (including HSS).

Where received, this financial contribution is considered to confer a benefit
because of the tax savings realised.
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Where exporters of HSS during the investigation period received tax savings
under the program it would therefore confer a benefit in relation to HSS and
the financial contribution would meet the definition of a subsidy under s.269T.

Is the subsidy a countervailable subsidy (specific or prohibited)?

As provided for in s.269TAAC(2)(b), a subsidy is specific if access to the
subsidy is limited to particular enterprises carrying on business in a
designated geographical region that is in the jurisdiction of the subsidising
authority. A subsidy is also considered specific if access to the subsidy is
explicitly limited to particular enterprises (s.269TAAC(2)(a)).

For enterprises located in the Western Regions, only those industries which
are ‘encouraged’ are eligible for the subsidy. Other companies in the
designated geographical region (being those enterprises which are not
‘encouraged’) are not eligible for the subsidy.

Further, this program is limited in eligibility to enterprises based in the
Western Region, under the jurisdiction of the granting authority (SAT).

As the criteria or conditions providing access to the subsidy favours particular
enterprises, being those ‘encouraged’ enterprises in the Western Regions,
over all other enterprises, the specificity of the subsidy is not excepted by
reference to s.269TAAC(3).

For these reasons Customs and Border Protection finds that the subsidy is
specific.

The amount of subsidy in respect of the goods

Selected cooperating exporters

Customs and Border Protection has determined that none of the selected
cooperating exporters have received financial contributions in respect of the

goods under this program during the investigation period.

Customs and Border Protection therefore considers a zero subsidy rate is
applicable to selected cooperating exporters under this program.

Selected non-cooperating exporters

For selected non-cooperating exporters, no information was provided by
either the GOC or the individual exporters themselves regarding whether
benefits were conferred on these exporters under this program.

The GOC was asked to provide usage information, considered necessary to
determine whether a financial contribution has been received in respect of
the goods by selected non-cooperating exporters, and determining whether a
benefit had been conferred to those exporters under this program. This
information was not provided.
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Furthermore, it is noted that this program is limited to enterprises in specific
regions in China. Customs and Border Protection requested the GOC provide
information as to the location of all HSS exporters in China, but this was not
provided.

In the absence of the above relevant information, Customs and Border
Protection considers it is likely that selected non-cooperating exporters meet
the eligibility criteria for this program, have accessed this program, and
therefore received a financial contribution under this program.

It is considered that this financial contribution has been made in respect of all
products of these exporters, including HSS.

In calculating the amount of subsidy for attributable to selected non-
cooperators under this program, it is noted that as:

» this program would operate to reduce enterprises’ income tax liability;
but

« the maximum benefit under Program 10 (0% tax liability) has already
been applied to selected non-cooperating exporters;

the maximum benefit amount available under this program has already been
countervailed in relation to Program 10.

Customs and Border Protection has therefore calculated a zero amount of a
subsidy under this program for selected non-cooperating exporters.

I(iv) Program 35: Preferential Tax Policies for High and New
Technology Enterprises

Introduction

As a result of its investigations with a selected cooperating exporter, Customs
and Border Protection found evidence that benefits were received by this
exporter under this program.

Customs and Border Protection has not posed questions of the GOC
regarding this program. However it is considered that sufficient information
has been provided to aliow for an assessment of this program based on all
available information.

This program reduces the income tax paid by high and new technology
enterprises to 15% (from the standard enterprise income tax rate of 25%).

Legal Basis

This program is provided for under Article 28 of the EITL.
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It is considered likely that this program is a national program, administered by
the SAT.

WTO Notification

Customs and Border Protection is not aware of any WTO notification of this
program.

Eligibility criteria

From the EITL, it is understood that all high and new technology enterprises
are eligible for this program.

Is there a subsidy?

Customs and Border Protection considers that the law governing this program
mandate a financial contribution by the GOC, which involves the foregoing, or
non-collection, of revenue (income tax) due to the GOC by eligible
enterprises in China.

Due to the nature of this program (general exemption on income tax
regardless of what activities generate this income (profit)), it is considered
that a financial contribution under this program would be made in connection
to the production, manufacture or export of all goods of the recipient
enterprise (including HSS).

Where received, this financial contribution is considered to confer a benefit
because of the tax savings realised.

Where exporters of HSS during the investigation period received tax savings
under the program it would therefore confer a benefit in relation to HSS, and
the financial contribution would meet the definition of a subsidy under s.269T.

Is the subsidy a countervailable subsidy (specific or prohibited)?

A subsidy is considered specific if access to the subsidy is explicitly limited to
particular enterprises (s.269TAAC(2)(a)).

The eligibility criteria of this subsidy limits it to enterprises that are considered
higher and/or new technology enterprises. As the criteria or conditions
providing access to the subsidy favour these particular enterprises over all
other enterprises in China, the specificity of the subsidy is not excepted by
reference to s.269TAAC(3).

The amount of subsidy in respect of the goods

Selected cooperating exporters

As discussed above, Customs and Border Protection has found that one
selected cooperating Chinese HSS exporter received a financial contribution
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under this program during the investigation period, and therefore received a
benefit under this program.

It is considered that this financial contribution has been made in respect of all
products of this exporter, including HSS.

The selected cooperating exporter advised that it qualifies as a high
technology enterprise due to the fact that it produces specific products that
are not HSS. However, as this program operates to reduce the overall income
tax paid on profits by the enterprise, regardiess of whether that profit is from
the enterprises’ HSS or non-HSS activities, it is considered that this program
has been received in respect of HSS (and indeed in respect of all goods sold
by that exporter).

As the financial contribution under this program takes the form of reduced tax
liability (rather than a direct transfer of funds) it is determined that the
financial contribution has conferred a benefit under s.269TACC(3).

In accordance with s.269TACC(6)(d) the amount of subsidy is determined to
be the amount of tax revenue forgone by the GOC.

In accordance with s.269TACC(10), the total amount of subsidy received by
the selected cooperating exporter has been apportioned to each unit of the
goods using that exporter’s total sales volume.

Customs and Border Protection considers a zero subsidy rate is applicable to
all remaining selected cooperating exporters under this program.

Selected non-cooperating exporters

Neither the GOC or the individual exporters themselves regarding whether
benefits were conferred on these exporters under this program.

The GOC was asked to provide usage information, considered necessary to
determine whether a financial contribution has been received in respect of
the goods by selected non-cooperating exporters, and determining whether a
benefit had been conferred to those exporters under this program. This
information was not provided.

Noting that a selected cooperating exporter received this program during the
investigation period, in the absence of relevant information, Customs and
Border Protection considers it is likely that certain selected non-cooperating
exporters meet the eligibility criteria for this program, have accessed this
program, and therefore received a financial contribution under this program.

In calculating the amount of subsidy for attributable to selected non-
cooperators under this program, it is noted that as:

o this prugram would operate to reduce enterprises’ income tax liability;
but
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o the maximum benefit under Program 10 (0% tax liability) has already
been applied to selected non-cooperating exporters;

the maximum benefit amount available under this program has already been
countervailed in relation to Program 10.

Customs and Border Protection has therefore calculated a zero amount of a
subsidy under this program for selected non-cooperating exporters.

lilv) Program 14: Tariff and VAT Exemptions on Imported Materials
and Equipments

Background

The Applicant has alleged that Chinese producers of HSS are likely to have
benefited from this program, under which the GOC provides an exemption of
VAT and tariffs on imported equipment used as ‘productive’ assets.

GOC GQ response

In its GQ response, the GOC submitted:

The GOC notes that neither the applicant nor Customs have
suggested what the legal basis is for this program. The GOC is not
aware of such a program. However, the GOC consider the following
program meets this description:

o Tariff and VAT Exemptions for Imported Materials and
Equipment

The GOC confirms that this program has been repealed by the State
Council. The last date for the operation of this program was 31
December 2000.The relevant instrument in this regard is Circular of the
State Council on Reforming and Readjusting Import Taxation Policies
Attachment 123.

Accordingly the GOC can readily advise that none of the responding
companies have applied for or benefited from this program that
impacted in the production and sale of the subject HSS during the
investigation period.

Previous findings and provided information

In its 2009 investigation into aluminium extrusions from China, Customs and

Border Protection found that three selected cooperating exporters had

received benefit under a program entitled ‘Program 13: Exemption of Tariff |
and Import VAT for Imported Technologies and Equipment’ as late as mid

2009.

In the GQ response to the aluminium extrusions investigation, the GOC
acknowledged the existence of this program, noting the legislative basis for
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this program was the Circular of the State Council Concerning the Adjustment
in the Taxation Policy of Import Equipment (the same notice that the GOC has
submitted to this investigation as repealing the program).

Further, in response to the aluminium extrusions GQ, the GOC advised that
the duration of this program:

o for the tariff component was 29 December 1997 — present (submitted
in September 2009); and

o for the VAT exemption component was 29 December 1997 — 31
December 2008.

This earlier advice from the GOC, and the fact that aluminium extrusions
exporters have been found to have accessed the program as late as 2009,
has led Customs and Border Protection to determine that the program was in
operation later than December 2000 as submitted by the GOC.

The remainder of the assessment of this program relies on the assessment of
the countervailability of the program made during the aluminium extrusions
investigation, in accordance with the information provided by the GOC and
selected cooperating exporters to that investigation.

Legal Basis

¢ Notice of the State Council Concerning the Adjustment of Taxation
Policies for Imported Equipment (Guo Fa [1997] No. 37);

s Catalogue of Industries for Guiding Foreign Investment,

s Catalogue of Industry, Product and Technology Key Supported by the
State at Present (2004),

o State Council’s Import Goods Not Exempted from Taxation for Foreign
Investment Projects Catalogue; and.

o Import Goods Not Exempted from Taxation for Domestic Investment
projects catalogue.

The program appears to operate on a national level. The National
Development and Reform Commission (NDRC) or its provincial branches
issue certificates under this program, while local customs authorities
administer the VAT and tariff exemptions.

WTO Notification

The GOC notified this program in WTO document G/SCM/N/123/CHN dated
13 April 2006 (Notification No. LX).

Eligibility Criteria
Under Articles 1 and 2 of the Notice of the State Council Concerning the

Adjustment of Taxation Policies for Imported Equipment (Guo Fa [1997] No.
37) to be eligible for this program:
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* the enterprise must be an FIE which falls in the ‘encouraged’ or
‘restricted’ categories in the Catalogue of Industries for Guiding
Foreign Investment (2004) (until 30 November 2007) or the Catalogue
of Industries for Guiding Foreign Investment (2007) (after 1 December
2007);

¢ the imported equipment which is sought to be exempt from tariff and/or
VAT must be for the enterprise’s own use and not fall in the State
Council's Import Goods Not Exempted from Taxation for Foreign
Investment Projects Catalogue; and

+ the total value of the purchase must not exceed the investment ‘cap’;

or

* the enterprise must be a domestic invested enterprise (DIE) which falls
in the Catalogue of Industry, Product and Technology Key Supported
by the State at Present (2004) and the imported equipment must be for
the enterprises own use and not fall in the Import Goods Not
Exempted from Taxation for Domestic Investment projects catalogue;
and

« the total value of the purchase must not exceed the investment ‘cap’.

Is there a subsidy?

Based on the information above, Customs and Border Protection considers
this program is a financial contribution by the GOC, that involves the
foregoing, or non-collection, of revenue due to the GOC (tariff and VAT) by
eligible encouraged enterprises in China.

it is Customs and Border Protection’s understanding that pipe and tube mills
used in China by HSS manufacturers are predominantly imported mills.
However, further research indicates that Chinese HSS exporters do import
other various equipment.139

It is considered that, depending on the nature of the imported equipment, a
financial contribution made under this program could be made in relation to
the production, manufacture or export of HSS.

Where received, this financial contribution is considered to confer a benefit
because of the tariff and VAT savings realised.

Where exporters of HSS during the investigation period received tax savings
under the program for equipment related tot heir HSS activities, it would
therefore confer a benefit in relation to HSS, and the financial contribution
would meet the definition of a subsidy under s.269T.

139 5018 Meer Zhejiang Kingland orders energy-efficient sp¥al pipe welding fine, February 8 2012, hitp /Awww.sms-

meer.com/eninews-megdia/n inglefartic'efz hejiang-kingland-hestell-energier ffiziente-spiralrohrschweissanlage, htm|
(accessed 17/4/12)
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Is the subsidy a countervailable subsidy (specific or prohibited)?

As provided for in s.269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises.

FIEs that fall in the category of ‘encouraged’ or restricted’ enterprises of the
FIE catalogues are eligible for the subsidy, or DIEs that fall under the DIE
catalogue are eligible for the subsidy. As the criteria or conditions providing
access to this program favour these particular enterprises, over all other
enterprises in China, the specificity of the subsidy is not excepted by
reference to s.269TAAC(3).

For these reasons Customs and Border Protection finds that the subsidy is
specific.

The amount of subsidy in respect of the goods

Selected cooperating exporters

Customs and Border Protection has found that none of the selected
cooperating exporters have received financial contributions in respect of the
goods under this program during the investigation period.

Customs and Border Protection therefore considers a zero subsidy rate is
applicable to selected cooperating exporters under this program.

Selected non-cooperating exporters

For selected non-cooperating exporters, no information was provided by
either the GOC or the individual exporters themselves regarding whether
benefits were conferred on these exporters under these programs.

The GOC was asked to provide usage information considered necessary to
determine whether a financial contribution has been received in respect of
the goods by selected non-cooperating exporters, and determining whether a
benefit had been conferred to those exporters under this program. This
information was not provided.

However, in the absence of this information, and having regard to:

o the fact that the program operates nationally; and
e Customs and Border Protection’s understanding that HSS exporters
import various equipment;

Customs and Border Protection considers it is likely that selected non-
cooperating exporters meet the eligibility criteria for this program, have
accessed this program, and therefore received a financial contribution under
this program.

'SEF 177: HSS China, Korea, Malaysia, Taiwan and Thailand ’ 166




PUBLIC FILE
PUBLIC RECORD FOLIO 59

In the absence of information to the contrary, and having regard to the type of
equipment likely to be imported by HSS manufacturers, it is considered this
financial contribution was received in respect of equipment used in relation to
selected non-operator's HSS activities (however, it is also considered that
financial contributions under this program may have also been received in
respect of non-HSS equipment).

Therefore, in the absence of relevant information, it is considered that this
financial contribution has been made in respect of all products of these
exporters, including HSS.

In the absence of usage information, Customs and Border Protection
considers that:

s 5.269TACC (2), (3), (4) and (5) are inappropriate for determining
whether a benefit has been conferred to selected non-cooperating
exporters under this program; and

e 35.269TACC(6) is inappropriate for determining the total amount of
subsidy attributable to that benefit.

Therefore, in accordance with s.269TACC(7), Customs and Border Protection
determines that selected non-cooperating exporters have had benefits
conferred to them by financial contributions under this program during the
investigation period in the form of tax savings.

In calculating the amount of subsidy attributable to that benefit under
s.269TACC(7), in the absence of other information, Customs and Border
Protection considers that the subsidy amount calculated for selected
cooperating exporters in the aluminium extrusions investigation as a
reasonable basis for calculating the subsidy amount attributable to selected
non-cooperating HSS exporters in this investigation, and has used this
information as a basis for its calculations.

lifvi) Program 29: Land Use Tax Deduction

Background

This program provides for the reduction or exemption of land use taxes for
high and new technology enterprises.

Legal Basis
Approval of Tax (Expense) Deduction (ZhengDiCaShui [2010] No.11581).

This program is administered by Huzhou City Local Taxation Bureau and
Wuxing Sub-Bureau.
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WTO Notification

Customs and Border Protection is not aware of any WTO notification of this
program.

Eligibility criteria

The program is available to new high and new technology enterprises in three
years of their establishment.

It is noted that, during Customs and Border Protection’s investigation into
toilet paper from China (lnvestigation 138), it was found in Customs and
Border Protection’s Preliminary report on existence of countervailable
subsides — Government of People's Republic of China report that an alieged
program identified as ‘Reductions in Land Use Fees’ was not a
countervailable subsidy.

Customs and Border Protection notes the program examined during the toilet
paper investigation is considered to be separate from the one examined in
this investigation, as that program’s effect was to exempt FIEs from land tax ,
while this program focuses on the reduction or exemption of land tax for high
and new technology enterprises.

Is there a subsidy?

Based on the information above, Customs and Border Protection considers
that the reduction in land use tax provided under this program is a financial
contribution by the GOC which involves the forgoing of land use tax revenue
otherwise due to the GOC.

Due to the nature of this program (exemption of land use tax), it is considered
that a financial contribution under this program would be made in connection
to the production, manufacture or export of all goods of the recipient
enterprise (including HSS).

Where received, financial contribution is considered to confer a benefit to
recipient manufacturers of HSS because of the reduced tax liability owed to
the GOC. :

Where exporters of HSS during the investigation period received tax savings
under the program it would therefore confer a benefit in relation to HSS, and

the financial contribution would meet the definition of a subsidy under s.269T.

Is the subsidy a countervailable subsidy (specific or prohibited)?

As provided for in s.269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises.

In accordance with the above-listed eligibility criteria, this program is limited
to high and new technology enterprises, that are less than three years old.
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As the criteria or conditions providing access to the subsidy favours particular
enterprises over all other enterprises in China, the specificity of the subsidy is .
not excepted by reference to s.269TAAC(3).

Customs and border Protection therefore considers this subsidy to be
specific.

The amount of subsidy in respect of the goods [ ;

Selected cooperating exporters

A selected cooperating exporter reported receiving a financial contribution
under this program during the investigation period.

It is considered that this financial contribution has been made in respect of all
products of this exporter, including HSS.

In accordance with s.269TACC(2), receipt of the subsidy is taken to have
conferred a benefit because of the reduced taxation liability under the
program.

In accordance with s.269TACC(6)(a), the amount of that benefit is taken to be
equal to the taxation exempted/reduced.

In accordance with s.269TACC(10), the total amount of subsidy received by
the selected cooperating exporter has been apportioned to each unit of the
goods using that exporter's total sales volume.

Customs and Border Protection considers a zero subsidy rate is applicable to
all other selected cooperating exporters under this program.

Selected non-cooperating exporters

For selected non-cooperating exporters, no information was provided by
either the GOC or the individual exporters themselves regarding whether
benefits were conferred on these exporters under this program.

The GOC was asked to provide usage information considered necessary to
determine whether a financial contribution has been received in respect of
the goods by selected non-cooperating exporters, and determining whether a
benefit had been conferred to those exporters under this program. This
information was not provided.

Furthermore, it is noted that this program is limited to enterprises in specific
regions in China. Customs and Border Protection requested the GOC provide
information as to the location of all HSS exporters in China, but this was not
provided.
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In the absence of the above relevant information, Customs and Border
Protection considers it is likely that selected non-cooperating exporters meet
the eligibility criteria for this program, have accessed this program, and
therefore received a financial contribution under this program.

In the absence of usage information, Customs and Border Protection
considers that:

e s$.269TACC (2), (3), (4) and (5} are inappropriate for determining
whether a benefit has been conferred to selected non-cooperating
exporters under this program; and

e s.269TACC(6) is inappropriate for determining the total amount of
subsidy attributable to that benefit.

Therefore, in accordance with s.269TACC(7), Customs and Border Protection
determines that selected non-cooperating exporters have had benefits
conferred to them under this program during the investigation period in the
form of tax savings.

In calculating the amount of subsidy attributable to that benefit under
$.269TACC(7), Customs and Border Protection considers that the benefit
received by the selected cooperating exporter should be considered to be the
subsidy amount received by the selected cooperating exporter in this
investigation.

In attributing the amount of subsidy to each unit of HSS under
s.269TACC(10), the benefit under the subsidy program has been attributed
using the lowest total sales volume of the selected cooperating exporters, in
the absence of actual sales data for the selected non-cooperating exporters.

li(vii) Conclusion — exemption/reduction of taxation programs

In light of the above, Customs and Border Protection determines the following
taxation programs to be countervailable subsidies in relation to HSS:

» Program 1: Preferential tax policies for enterprises with foreign
investment established in the coastal economic open areas and
economic and technological development zones.

e Program 10: Preferential Tax Policies for Foreign Invested Enterprises
(FIEs) — Reduced Tax Rate for Productive FIEs scheduled to operate
for a period of not less than 10 years

o Program 11: Preferential tax policies for enterprises with foreign
investment established in Special Economic Zones (excluding
Shanghai Pudong area)

o Program 12: Preferential tax policies for enterprises with foreign
investment established in Pudong area of Shanghai.

o Program 13: Preferential Tax Policies in the Western Regions

o Program 14: Tariff and VAT Exemptions on Imported Materials and
Equipments

o Program 29: Land Use Tax Deduction
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o Program 35: Preferential Tax Policies for High and New Technology
Enterprises
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li(viii) FINANCIAL GRANTS - PROGRAMS 2, 3, 4, 5, 6, 7, 8,9, 15, 16, 17,
18, 19, 21, 22, 23, 24, 25, 26, 27, 28, 30, 31, 32, 33 AND 34

Ii{ix) Background

The application alleged that Chinese producers of HSS are likely to have
benefited from the following grant programs:

e Program 2: One-time Awards to Enterprises Whose Products Qualify
for ‘Well-Known Trademarks of China’ and ‘Famous Brands of China’;

* Program 3: Provincial Scientific Development Fund;

e Program 4: Export Brand Development Fund;

Program 5: Matching Funds for International Market Development for

small and medium size enterprises (SMEs);

Program 6: Superstar Enterprise Grant;

Program 7: Research & Development (R&D) Assistance Grant

Program 8: Patent Award of Guangdong Province;

Program 9: Training Program for Rural Surplus Labour Force Transfer

Employment:

Program 15: innovative Experimental Enterprise Grant;

Program 16: Special Support Fund for Non-State-Owned Enterprises

Program 17: Venture Investment Fund of Hi-Tech Industry, and

Program 18: Grants for Encouraging the Establishment of

Headquarters and Regional Headquarters with Foreign Investment

e Program 19: Grant for Key Enterprises in Equipment Manufacturing
Industry of Zhongshan

Further, investigations with selected cooperating exporters have shown that
HSS exporters have received benefits under the following further grant
programs:

Program 21: Water Conservancy Fund Deduction

Program 22: Wuxing District Freight Assistance

Program 23: Huzhou City Public Listing Grant

Program 24: Huzhou City Freight Assistance

Program 25: Wuxing District Patent Fee Assistance

Program 26: Zhejiang Industry New Product or Technology Award
Program 27: Huzhou City Quality Award

Program 28: Huzhou Industry Enterprise Transformation & Upgrade
Development Fund

Program 30: Wuxing District Public List Grant

Program 31: Anti-dumping Respondent Assistance

Program 32: Technology Project Assistance

Program 33: City Level Patent Model Enterprise

Program 34: Balidian Town Public Listing Award

© o0 ® o o
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Under these programs certain enterprises are eligible for cash grants
provided by the GOC.'” Benefits are conferred to these enterprises in the
amount of funds provided.

li{x) WTO Notification

Customs and Border Protection is not aware of any WTO notification in
respect of these programs.

li(xi) Expired programs and those not considered countervailable in
relation to HSS

Program 3: Provincial Scientific Development Fund

Customs and Border Protection observes the Notice of Terminating
Administrative Measures on Special Fund for Developing Trade through
Science and Technology of Guangdong Province provided by the GOC, and
is satisfied that this program was terminated in accordance with this notice in
April 2009.

Customs and Border Protection considers that the nature of this program, that
is a grant given in connection with development and export of high
technology products, is likely to be expensed in the year the benefit was
conferred, and therefore is satisfied that any benefit conferred under the
program prior to its cessation was not attributable to the goods during the
investigation period.

Customs and Border Protection therefore considers this program to not be
countervailable in respect of HSS

Program 4: Export Brand Development Fund

Following consideration of all relevant supporting documents and information
provided by the GOC, the Applicant and selected cooperating exporters,
Customs and Border Protection has determined that this alleged program did
not constitute a countervailable subsidy with respect to the goods during the
investigation period.

Customs and Border Protection is satisfied that this program ceased to
operate in 2009.

Customs and Border Protection is satisfied that any benefit conferred under
this program prior to its cessation was not attributable to the goods during the
investigation period. This determination is due to the nature of the benefit
conferred under the program, that is, a grant for brand development.

Customs and Border Protection therefore considers this program to not be
countervailable in respect of HSS

140 Eitner centrally, or through provincial or local government
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Program 9: Training Program for Rural Surplus Labour Force Transfer
Employment

Following consideration of all relevant supporting documents and information
provided by the GOC, the Applicant and selected cooperating exporters,
Customs and Border Protection has determined that this alleged program did
not constitute a countervailable subsidy with respect to the goods during the
investigation period.

Customs and Border Protection is satisfied that this program ceased to
operate in 2009.

Customs and Border Protection is satisfied that any benefit conferred under
this program prior to its cessation was not attributable to the goods during the
investigation period. This determination is due to the nature of the benefit
conferred under the program, that is, a subsidy for the training of staff, which
is likely to be expensed in the year the benefit was conferred.

Customs and Border Protection therefore considers this program to not be
countervailable in respect of HSS.

Program 24: Huzhou City Freight Assistance

Customs and Border Protection has found that one selected cooperating
exporter reported receiving financial contributions under this program during
the investigation period. However, this program appears to be a duplicate of
Program 22, as it is governed by the same legislation, contains the same
eligibility requirements and provides the same benefits.

Therefore, Customs and Border Protection therefore considers this program
to not be separately countervailable in relation to HSS.

In calculating the subsidy amount for Program 22, the amount reported to
have been received for Program 22 and Program 24 by the selected
cooperating exporter have been combined under Program 22.

Programs 25, 26 and 33

Customs and Border Protection has found that one selected cooperating
exporter received financial contributions under the following programs during
the investigation period:

o Program 25: Wuxing District Patent Fee Assistance
o Program 26: Zhejiang Industry New Product or Technology Award
o Program 33: City Level Patent Model Enterprise

However, that exporter explained that it was only eligible for these grants
after conducting research and development (and patenting) a non-HSS steel
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and plastic composite pipe, and that the financial contribution made under
these grants cannot be attributed to HSS.

Having regard to the eligibility criteria for these programs outlined in the
GOC's response the SSGQ, and its investigations with the concerned
selected cooperating exporter, Customs and Border Protection is satisfied
that the financial contribution received under these grants can not be
attributed to HSS and therefore did not confer benefit on the goods.

Customs and Border Protection therefore considers this program to not be
countervailable in relation to HSS.

li(xii) Remaining programs (2, 5, 6, 7, 8, 15, 16, 17, 18, 19, 21, 22, 23, 27,
28, 30, 31, 32 and 34) - legal basis and eligibility criteria

Program 2: One-time Awards to Enterprises Whose Products Qualify for
‘Well-Known Trademarks of China' and ‘Famous Brands of China’

Legal basis

Decision Concerning Commending and/ or Awarding to Enterprises of
Guangdong Province Whose Products Qualify for the Title of ‘China
Worldwide Famous Brand’, ‘China Famous Brand', or ‘China Well-Known
Brand’.

The government of Guangdong province is responsible for the administration
and management of this program.

Eligibility criteria

. enterprises whose products qualify for the title of ‘China Worldwide
famous Brand’; and

. enterprises whose products qualify for the title of ‘China well-
known brand’ and/or ‘famous trademark (China famous
Trademark)'.

Program 5: Matching Funds for International Market Development for
SMEs

Legal basis

Measures for Administration of International Market Developing Funds of
Small and Medium Sized Enterprises.

The program is administered by the Ministry of Finance and Ministry of
Commerce, with the assistance of other competent authorities, and is
implemented by the local finance and foreign trade authorities in their
respective jurisdictions.
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Eligibility criteria
SME enterprises that have:

. a legal personality according to law;

. the capacity to manage an import or export business;

. made exports in the previous year of 15,000,000 (before 2010) or
45,000,000 (after 2010) US dollars or less;

. sound financial management systems and records;

. employees who specialise in foreign trade and economic business
who possess the basic skills of foreign trade and economics; and

. a solid market development plan.

Program 6: Superstar Enterprise Grant

Legal basis

. Measures for Assessment and Encouragement of Superstar
Enterprises and Excellent Enterprises, and

. Notice of Huzhou Government Office Concerning Announcement of
Criteria for Superstar Enterprises, Excellent Enterprises and
Backbone Enterprises.

This program is administrated by the Huzhou Economic Committee
Eligibility criteria
Enterprises located in Huzhou city that satisfy the following criteria.

(a) The ‘output scale’ of the enterprise must meet one of the following
criteria:

» business income of the current year not exceeding RMB 3.5
billion and sales;

o revenue within the city exceeding RMB 2 billion;

« sales revenue within the city exceeding RMB 2.5 billion;

o sales revenue within the city exceeding RMB 1.5 billion where
the increase of sales revenue between 2007 and 2008 was
more than 30% and the increased paid up tax between 2007
and 2008 was more than RMB 10 million; or

s revenue from self-export of current year is more than USD150
million.

(b) The enterprises has accumulated industrial input between 2006 to
2008 must have exceeded RMB 150 million.

(c) The enterprise must be profitable, and its VAT ‘paid up’, while its

o consumption tax;
2 income tax;
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* Dbusiness tax;
¢ city construction tax; and
¢ education supplementary tax

must exceed RMB 30 million.

(d) The enterprise must not have suffered environmental or ‘unsafe
production accidents’ (or other illegal incidents) in the current year.

(e) If the enterprise is not state-owned, it must have passed the ‘Five-
Good Enterprises’ assessment conducted by its county or district.

Program 7: Research & Development (R&D) Assistance Grant
Legal basis
Notice of the Office of People’'s Government of Wuxing District on Publishing
and Issuing the Management Measures on Three Types of Science and
Technology Expenses of Wuxing District.
The government of Wuxing district and the Science and Technology Bureau
of Wuxing District ('STB') are jointly responsible for the administration of this
program.
Eligibility criteria
Emphasis is placed on selecting enterprises with:
. research projects addressing scientific and technological
problems;
. technology innovation projects; or
. projects aimed at innovation in science and technology in the
agricultural sector
as well as some high and new technology industries
Program 8: Patent Award of Guangdong Province
Legal basis
2009 Guangdong Patent Award Implementation Proposal.

Administered by the Guangdong Province Department of Intellectua! Property
and Department of Personnel.

Eligibility criteria

The award is granted to enterprises that have an ‘innovations and utility
models’ or an ‘industrial design’ patent.
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An application under the ‘innovations and utility models’ patent category must
establish that:

. the product in question is skilfully constructed and innovative with
high creation and technical level;

. the product contributes to technical improvement and creation;

. the patent has created or has the potential to bring significant
economic or social benefit; and

. the patent holder has significantly protected the patent.

An application under the industrial design category must establish that:

. the industrial design has reached high level at shape, pattern and
colour;

. application of this industrial design has brought or has the
potential to bring significant economic or social benefit; and

. the patent holder has significantly protected the patent.

Program 15: Innovative Experimental Enterprise Grant

Legal basis

Work Implementation Scheme of Zhejiang Province on Setting Up Innovative
Enterprises.

Administered by the administrative office of Science and Technology Bureau
of Zhejiang province.

Eligibility criteria
Eligible enterprises are those that are located in Zhejiang Province, and are:

. independent economic entities with ‘reasonable asset-liability
rations’, consistent earnings over the past 3 years, and an
increasing market share;

. well placed to undertake research and development activities with
a provincial or new and high-tech technology centre available, and
proven relationships with colleges and scientific research centres;

. investing at least 5% of annual sales income,

° using intellectual property rights to protect major products; and

. strongly committed to technological innovation and Protection with
previous technological achievements.
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Program 16: Special Support Fund for Non-State-Owned Enterprises
Legal basis
Notions concerning accelerating the growth of the non-state-owned economy.
Eligibility criteria

. non-SOEs located in Yunnan Province.
Program 17: Venture Investment Fund of Hi-Tech industry

Legal basis

Circular of Chongqing People’s Government Office on Temporary
Administration Measures on Venture Investment Fund of Hi-tech Industry in
Chongging.

The program is administered by the Chongging Venture Investment Fund.
Eligibility criteria

Enterprises with ‘high-tech programs’ located in the High-Tech Zone or the
High-Tech Park of the new Northern District.

In addition:

. the program must have a leading technological position in its field,
and sufficient experience to enter the industrialisation development
phase (industrialisation programs with intellectual property rights
are given priority);

° the product must be of high quality and have potential economic
benefit to the collective development of the Chongqing High-Tech
Industry Zone;

. the department supporting the program must have good credit,
excellent operation mechanisms and strong innovation abilities;

. the enterprise must have good legal standing; and

° the total investment in the program must be RMB 100 million or
more.

Program 18: Grants for Encouraging the Establishment of Headquarters
and Regional Headquarters with Foreign Investment

Legal basis

Provisions of Guangzhou Municipality on Encouraging Foreign Investors to
Set up Headquarters and Regional Headquarters

Administered by the local commerce authority of Guangzhou.
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Eligibility criteria

This program is available to enterprises whose headquarters are established
in the Guangzhou Municipality by a foreign investor.

To qualify as ‘Headquarters’ the facility must control all the operations and
management of any enterprises it is invested in both in China and
internationally.

Only one enterprise Headquarters is permitted in the Guangzhou
Municipality.

To qualify as ‘Regional Headquarters', the facility must control operations and
management of some or all enterprises it is invested in a certain area of
China.

Headquarters or Regional headquarters may be of investment companies,
management companies, research and development centres, and production
enterprises.

Program 19: Grant for Key Enterprises in Equipment Manufacturing
Industry of Zhongshan

Leqal basis

Notice of Issuing ‘Method for Determination of Key Enterprises in Equipment
Manufacturing Industry of Zhongshan,’ Zhong Fu (2005) No.127.

The program is administered by the local economic and trade office, by the
Municipal Economic and Trade Bureau (‘METB') and by the Municipal
Leading Group of Accelerating Development of Equipment Manufacturing
Industry of Zhongshan City (‘MLG’).

Eliqibility criteria
For an enterprise to be eligible for this program:

* it must be established, registered and carrying out business in
Zhongshan City;

o its primary product must be part of the equipment manufacturing
industry and comply with the relevant industrial policies;

e it must have assets over RMB 30 million, annual sales income of over
RMB 50 million and annual paid-in tax of over RMB 3 million or,
alternatively, the enterprise’'s main economic and technical indices
must be at the forefront of the equipment manufacturing industry in the
country or province, and have potential for additional development;

o it must have implemented a brand strategy, established a technical
centre for research and development and be comparatively strong in
its capacity for independent development and technical innovation;
and
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¢ it must have good credit standing.
Program 21: Water Conservancy Fund Deduction

Legal basis

Notification of Relevant Problems of Further Strengthening Water
Conservancy Fund Deduction Administration of Zhejiang Province Local
Taxation Bureau (ZheDiShuiFa [2007] No.63).

This program is administered by the Local Taxation Bureau of Zhejiang
Province and it is implemented by the competent local taxation authorities of
the municipal and county levels in Zhejiang Province.

Eligibility criteria

The GOC has confirmed that only enterprises satisfying one of following
criteria will eligible for the grant under this program:

s provide job opportunities to laid-off workers, the disabled, and retired
soldiers searching for jobs;

+ enterprises that ‘utilize resource comprehensively as designated by
government department above municipal level'’;

« trading enterprises of commodities with annual gross profit rate of less
than 5%,

s enterprises undertaking ‘State reserve and sale, the portion of
revenues incurred from that undertaking may qualify for an exemption
of the fee’;

s ‘advanced manufacturing enterprises’ or key enterprises as designated
by the municipal government, which are undertaking technology
development projects and incurring development expenditure at an
amount above RMB1 million;

« ‘insurance company's revenue from sales which are subject to
exemption of excise tax’;

¢ ‘bank’s revenue from turnovers between banks’;

¢ ‘revenue from sales between members of an enterprise group subject
to same consolidated financial statement'.

Program 22 — Wuxing District Freight Assistance

Legal basis

Several Opinions On Further Supporting Industrial Sector To Separate And
Develop Producer-Service Industry (HuZhengBanFa [2008] 109).

This program is administered by the Finance Bureau of Huzhou City.
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Eligibility criteria
Those enterprises whose annual freight cost is RMB 3 million or above, will
be refunded 50% of the increase in the annual turnover tax which is paid
locally by the transportation business and which is retained by the city. This
increase is measured over the amount of tax paid in 2007.

For enterprises whose annually paid income tax is RMB100,000 or above:

¢ 100% of the income tax paid by the 'separated enterprise’ and retained
by the city will be granted as assistance in each of the three years
after the establishment date of the separated enterprise; and
s 50% of the turnover tax paid by the separated enterprise and retained
by the city will be granted as assistance in each of the three years
after the establishment date of the separated enterprise.
Program 23: Huzhou City Public Listing Grant

Legal basis

Notification of Government of Huzhou City (HuBan No.160).

This program is administrated by the Finance Bureau of Huzhou City.
Eligibility criteria

Enterprises that successfully completed listing of shares during 2010.
Program 27: Huzhou City Quality Award

Legal basis

Notification of the Office of People’s Government of Huzhou City
(HuZhengBanFa No.60).

The Government of Huzhou City and the Bureau for Quality and Technical
Supervision are jointly responsible for the administration of this program.

Eligibility criteria

The award is granted to no more than three enterprises each year that are
registered in Huzhou City and have been in operation for more than three
years and that have:

o ‘enjoyed excellent performance’;

o ‘implemented quality management’; and

o ‘obtained a leading position in industry with significant economic
benefits and social henefits’.
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The products of an applicant must also meet the standards provided by laws

and regulations regarding product safety, environmental protection, field
safety as well as relevant industrial policy.

Program 28: Huzhou Industry Enterprise Transformation & Upgrade
Development Fund

Legal basis

The purpose of the program is to promote industrial structure adjustment and
upgrading, and to support technology updating and innovation of enterprises.

The GOC has advised that there is no single purpose legal document directly
related to any benefit received by a respondent under investigation.

The Bureau of Finance and the Economic and Information Committee of
Huzhou City are jointly responsible for the administration of this program. The
Bureau of Finance and the Economic and Information Committee of Huzhou

City examine and approve applications, with the funds provided from the
budget of the Financial Bureau of Huzhou City.

Eligibility criteria

This Program is limited to enterprises registered in Huzhou and encourages
the transformation and upgrade of enterprises, ‘including but not limited to
industry upgrades, and to promote equipment manufacturing industry, high
and new technology industry and new industry’.

Program 30: Wuxing District Public List Grant

Legal basis

Notification on Awarding Advanced Individuals and Advanced Entities of
Industrial Economy and Open Economy for the Year of 2010 (WuWeiFa
[2011] No.14).

This program is administered by the Government of Wuxing District.
Eligibility criteria

A grant is available to eligible advanced publicly listed enterprises.
Program 31: Anti-dumping Respondent Assistance

Legal basis

Notification of Receiving Fair Trade Assistance by Wuxing Foreign Economic
and Trade Bureau.
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This program is administrated by Wuxing District Foreign Economic and
Trade Bureau.

Eligibility criteria

Enterprises which incurred expenses in an anti-investigation proceeding may
benefit from this program.

Program 32: Technology Project Assistance

Legal basis

Interim Measure for Administration of Post-completion Assistance or Loan
Interest Grant for Industrialization of Science and Technology Achievements
Sponsored by Zhejiang Province (2008).

The Bureau of Finance and the Science and Technology Bureau of Huzhou
City are jointly responsible for the administration of this program.

Eligibility criteria

This program is available to enterprises that undertake a scientific research
project which meets the scope of the projects encouraged under this program.

Program 34: Balidian Town Public Listing Award

Legal basis

The GOC has advised that there is no relevant legislation governing this
program.

This program is administrated by the Government of Wuxing District.
Eligibility criteria

The program was a one-time grant provided to enterprises in the Kingland
Pipeline Industrial Park, Wuxing District that conducted successful public
listing of shares and investing funds raised through its public listing into a
pipeline construction project in Wuxing.

li{xiii) Remaining programs - are there subsidies?

Based on the information above, Customs and Border Protection considers
that the grants provided under these programs are financial contributions by
the GOC, which involve a direct transfer of funds by GOC to the recipient
enterprises in China.

Due to the nature of each grant, and in light of the limited information
available, it is considered that a financial contribution under each program
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would be made in connection to the production, manufacture or export of all
goods of the recipient enterprise (including HSS).

Noting that:

¢ Programs 2,5,2,5,6,7,8, 15, 16, 17, 18, 19 have been found to be
countervailable in relation to aluminium extrusions; and

e Programs 21, 22, 23, 27, 28, 30, 31, 32 and 34 have been identified by
the selected cooperating exporter that received these programs to
have been received in respect of ‘all products’.

This financial contribution is considered to confer a benefit to recipient
manufacturers of HSS because of receipt of funds from the GOC.

Where exporters of HSS during the investigation period received grants
under any of the above programs, these would therefore confer a benefit in
relation to HSS, and these financial contributions would meet the definition of
a subsidy under s.269T.

li(xiv) Are the subsidies countervailable subsidies (specific or
prohibited)?

As provided for in s.269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises.

In accordance with the above-listed eligibility criteria, each grant is limited to
specific enterprises either by location, enterprise type, product manufacture,
ownership structure, the possession of certain patents, trading focus (export
oriented), public listing status, participation in an anti-dumping investigation,
hi-tech status, length of operation, level of freight costs or other criteria.

As the criteria or conditions providing access to the subsidies favours
particular enterprises over all other enterprises in China, the specificity of
these subsidies is not excepted by reference to s.269TAAC(3).

Customs and border Protection therefore considers each of the above-listed
grant programs to be specific.

H{(xv) The amount of subsidy in respect of the goods

Program 2: One-time Awards to Enterprises Whose Products Qualify for
‘Well-Known Trademarks of China’ and ‘Famous Brands of China’

Selected cooperating exporters

One selected cooperating exporter reported receiving a financial contribution
during the investigation period that, although not being granted by the
government of Guangdong, appears to be the same grant to this program for
the province in which that exporter was located.
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Having regard to the nature and eligibility criteria for the subsidy, it is

considered that the financial contribution received was in respect of all goods
sold by that exporter (including HSS).

In accordance with s.269TACC(2), receipt of the grant is taken to have
conferred a benefit because of the direct financial payment to the exporter.

In accordance with s.269TACC(6)(a), the amount of that benefit is taken to be
equal to the sum granted.

In accordance with s.269TACC(10), the total amount of subsidy received by
the selected cooperating exporter has been apportioned to each unit of the
goods using that exporter's total sales volume.

Customs and Border Protection considers a zero subsidy rate is applicable to
all other selected cooperating exporters under this program.

Selected non-cogperating exporters

For selected non-cooperating exporters, no information was provided by
either the GOC or the individual exporters themselves regarding whether
benefits were conferred on these exporters under this program.

The GOC was asked to provide usage information considered necessary to
determine whether a financial contribution has been received in respect of
the goods by selected non-cooperating exporters, and determining whether a
benefit had been conferred to those exporters under this program. This
information was not provided.

Furthermore, it is noted that this program is limited to enterprises in specific
regions in China. Customs and Border Protection requested the GOC provide
information as to the location of all HSS exporters in China, but this was not
provided.

In the absence of the above relevant information, and in light of the above
receipt of the program by a selected cooperating exporter, Customs and
Border Protection considers it is likely that selected non-cooperating
exporters meet the eligibility criteria for this program, have accessed this
program, and therefore received a financial contribution under this program.

In the absence of usage information, Customs and Border Protection
considers that:

e s$.269TACC (2), (3). (4) and (5) are inappropriate for determining
whether a benefit has been conferred to selected non-cooperating
exporters under this program; and

o s.269TACC(6) is inappropriate for determining the total amount of
subsidy attributable to that benefit.
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Therefore, in accordance with s.269TACC(7), Customs and Border Protection
determines that selected non-cooperating exporters have had benefits
conferred to them under this program during the investigation period in the
form of direct transfers of funds (grants).

In calculating the amount of subsidy attributable to that benefit under
$.269TACC(7), Customs and Border Protection considers that the subsidy
amount calculated for selected cooperating exporters as a reasonable basis
for calculating the subsidy amount attributable to selected non-cooperating
HSS exporters in this investigation, and has used this information as a basis
for its calculations.

In attributing the amount of subsidy to each unit of HSS under
8.269TACC(10), the benefit under each subsidy program has been attributed
using the lowest total sales volume of the selected cooperating exporters, in
the absence of actual sales data for the selected non-cooperating exporters.
Program 27: Huzhou City Quality Award

Selected cooperating exporters

Customs and Border Protection has found that one selected cooperating
exporter received a financial contribution under this program during the
investigation period.

In accordance with s.269TACC(2), receipt of this grant is taken to have
conferred a benefit because of the direct financial payment to the exporter.

In accordance with s.269TACC(6)(a), the amount of that benefit is taken to be
equal to the sum granted.

In accordance with s.269TACC(10), the total amount of subsidy received by
the selected cooperating exporter under this program has been apportioned
to each unit of the goods using that exporter’s total sales volume.

Customs and Border Protection considers a zero subsidy rate is applicable to
all other selected cooperating exporters under this program.

Selected non-cooperating exporters

Customs and Border Protection notes the fact that this program is limited to
being granted to only 3 enterprises per annum (see Section li(xii) above).

The GOC was asked to provide usage information, considered necessary to
determine whether a financial contribution has been received in respect of
the goods by selected non-cooperating exporters, and determining whether a
benefit had been conferred to those exporters under this program. This
information was not provided.

While it is not in the possession of evidence that definitively proves the other
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recipient enterprises during the investigation period were not selected non-
cooperating HSS exporters, it is considered unlikely that they would be.

Customs and Border Protection therefore considers this program to not be
countervailable in respect of selected non-cooperating exporters.

Program 34: Balidian Town Public Listing Award

Selected cooperating exporters

Customs and Border Protection has found that one selected cooperating
exporter received a financial contribution under this program during the
investigation period.

In accordance with s.269TACC(2), receipt of this grant is taken to have
conferred a benefit because of the direct financial payment to the exporter.

In accordance with s.269TACC(6)(a), the amount of that benefit is taken to be
equal to the sum granted.

In accordance with s.269TACC(10), the total amount of subsidy received by
the selected cooperating exporter under this program has been apportioned
to each unit of the goods using that exporter’s total sales volume.

Customs and Border Protection considers a zero subsidy rate is applicable to
all other selected cooperating exporters under this program.

Selected non-cooperating exporters

Customs and Border notes the fact that this program is limited to being
granted as a one-time grant provided to enterprises in the Kingland Pipeline
Industrial Park, Wuxing District that conducted successful public listing of
shares and investing funds raised through its public listing into a pipeline
construction project in Wuxing (see Section ll(xii} above).

The GOC was asked to provide usage information, considered necessary to
determine whether a financial contribution has been received in respect of
the goods by selected non-cooperating exporters, and determining whether a
benefit had been conferred to those exporters under this program. This
information was not provided.

While it is not in the possession of evidence that definitively proves that
selected non-cooperating HSS exporters did not received this grant during
the investigation period, it is considered unlikely that they would have
received the grant due to the very limited nature of its eligibility criteria.

Customs and Border Protection therefore considers this program to not be
countervailable in respect of selected non-cooperating exporters.
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Programs 5, 21, 22, 23, 28, 30, 31 and 32
Selected cooperating exporters

Selected cooperating exporters reported receiving financial contributions
under each of these programs during the investigation period.

In accordance with s.269TACC(2), receipt of these grants is taken to have
conferred a benefit because of the direct financial payment to the exporter.

In accordance with s.269TACC(6)(a), the amount of that benefit is taken to be
equal to the sum granted.

In accordance with s.269TACC(10), the total amount of subsidy received by
the selected cooperating exporter under each program has been apportioned
to each unit of the goods using that exporter's total sales volume.

Customs and Border Protection considers a zero subsidy rate is applicable to
all other selected cooperating exporters under these programs.

Selected non-cooperating exporters

For selected non-cooperating exporters, no information was provided by
either the GOC or the individual exporters themselves regarding whether
benefits were conferred on these exporters under these programs.

The GOC was asked to provide usage information considered necessary to
determine whether a financial contribution has been received in respect of
the goods by selected non-cooperating exporters, and determining whether a
benefit had been conferred to those exporters under these programs. This
information was not provided.

Additionally, it is noted that some of these programs are limited to enterprises
in specific regions in China. Customs and Border Protection requested the
GOC provide information as to the location of all HSS exporters in China, but
this was not provided.

In the absence of the above relevant information, and in light of the above
receipt of the program by selected cooperating exporters, Customs and
Border Protection considers it likely that selected non-cooperating exporters
are eligible for these programs in their respective provinces.

In the absence of usage information, Customs and Border Protection
considers that:

¢ s.269TACC (2), (3), (4) and (5) are inappropriate for determining
whether a benefit has been conferred to selected non-cooperating
exporters under these programs; and

o 35.269TACC(6) is inappropriate for determining the total amount of
subsidy attributable to that benefit.
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Therefore, in accordance with s.269TACC(7), Customs and Border Protection
determines that selected non-cooperating exporters have had benefits
conferred to them under these programs during the investigation period in the
form of direct transfers of funds (grants).

In calculating the amount of subsidy attributable to that benefit under
$.269TACC(7), Customs and Border Protection considers that the subsidy
amount calculated for selected cooperating exporters as a reasonable basis
for calculating the subsidy amount attributable to selected non-cooperating
HSS exporters in this investigation, and has used this information as a basis
for its calculations.

In attributing the amount of subsidy to each unit of HSS under
$.269TACC(10), the benefit under each subsidy program has been attributed
using the lowest total sales volume of the selected cooperating exporters, in
the absence of actual sales data for the selected non-cooperating exporters.
Programs 6, 7, 8, 15, 16, 17, 18 and 19

Selected cooperating exporters

Customs and Border Protection has determined that none of the selected
cooperating exporters have received financial contributions in respect of the
goods under these programs during the investigation period.

Customs and Border Protection therefore considers a zero subsidy rate is
applicable to all selected cooperating exporters under these programs.

Selected non-cooperating exporters

For selected non-cooperating exporters, no information was provided by
either the GOC or the individual exporters themselves regarding whether
benefits were conferred on these exporters under these programs.

The GOC was asked to provide usage information considered necessary to
determine whether a financial contribution has been received in respect of
the goods by selected non-cooperating exporters, and determining whether a
benefit had been conferred to those exporters under these programs. This
information was not provided.

Additionally, it is noted that some of these programs are limited to enterprises
in specific regions in China. Customs and Border Protection requested the
GOC provide information as to the location of all HSS exporters in China, but
this was not provided

Furthermore, Customs and Border Protection requested from the GOC
information as to the location of all HSS exporters in China, but this was not
provided. Noting that at least some of these programs are limited in operation
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to specific areas in China, Customs and Border Protection does not have
reliable information as to the location of selected non-cooperating exporters.

However in light of the above receipt of the program by selected cooperating
exporters Customs and Border Protection considers it likely that selected
non-cooperating exporters are eligible for these programs in their respective
provinces.

In accordance with s.269TACC(2), receipt of the above grants are taken to
have conferred a benefit because of the direct financial payment.

Having regard to the nature and eligibility criteria for each subsidy, and in
light of further information, it is considered that the financial contribution
received for each program was in respect of all goods sold by that exporter
(including HSS).

In the absence of usage information, Customs and Border Protection
considers that:

s s5.269TACC (2), (3), (4) and (5) are inappropriate for determining
whether a benefit has been conferred to selected non-cooperating
exporters under these programs; and

e s.269TACC(6) is inappropriate for determining the total amount of
subsidy attributable to that benefit.

Therefore, in accordance with s.269TACC(7), Customs and Border Protection
determines that selected non-cooperating exporters have had benefits
conferred to them under these programs during the investigation period in the
form of direct transfers of funds (grants).

In calculating the amount of subsidy attributable to that benefit under
$.269TACC(7), Customs and Border Protection considers that:

1. where the legislative instrument that establishes the program specifies
the maximum financial contribution that can be made under that
program, that maximum amount be the amount determined to be the
benefit for each program;

2. where the maximum financial contribution grantable under a program
is not stipulated in its legal instrument (or where no known legal
instrument exists), the amount of the financial contribution shall be
considered to be the maximum amount found in relation to point 1.

SEF 177: HSS China, Korea, Malaysia, Taiwan and Thailand T 1-91




PUBLIC FILE
PUBLIC RECORD' FOLIO 34

This is summarised in the below table.

Program Financial contribution basis
Notice of Huzhou Government Office Concerning
Program § Announcement of Criteria for Superstar Enterprises,
Excellent Enterprises and Backbone Enterprises
Program 6 Program 18
Program 7 Program 18
Program 15 Program 18
Program 16 Program 18
Program 17 Program 18
Provisions of Guangzhou Municipality on
Program 18 Encouraging Foreign Investors to Set up
Headquarters and Regional Headquarters
Program 19 Program 18

In attributing the amount of subsidy to each unit of HSS under
$.269TACC(10), the benefit under each subsidy program has been attributed
using the lowest total sales volume of the selected cooperating exporters, in
the absence of actual sales data for the selected non-cooperating exporters.

li{(xvi) Conclusion - financial grants

In light of the above, Customs and Border Protection determines the following
financial grants to be countervailable subsidies in relation to HSS:

Program 2: One-time Awards to Enterprises Whose Products Qualify
for ‘Well-Known Trademarks of China’ and ‘Famous Brands of China’;
Program 5: Matching Funds for International Market Development for
small and medium size enterprises (SMEs);

Program 6: Superstar Enterprise Grant;

Program 7: Research & Development (R&D) Assistance Grant
Program 8: Patent Award of Guangdong Province;

Program 15: Innovative Experimental Enterprise Grant;

Program 16: Special Support Fund for Non-State-Owned Enterprises
Program 17: Venture Investment Fund of Hi-Tech Industry, and
Program 18: Grants for Encouraging the Establishment of
Headquarters and Regional Headquarters with Foreign Investment
Program 19: Grant for Key Enterprises in Equipment Manufacturing
Industry of Zhongshan

Program 21: Water Conservancy Fund Deduction

Program 22: Wuxing District Freight Assistance

Program 23: Huzhou City Public Listing Grant

Program 27: Huzhou City Quality Award (limited to one selected
cooperating exporter)

Program 28: Huzhou Industry Enterprise Transformation & Upgrade
Development Fund

Program 30: Wuxing District Pubiic List Grant

Program 31: Anti-dumping Respondent Assistance
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o Program 32: Technology Project Assistance
s Program 34: Balidian Town Public Listing Award (limited to one
selected cooperating exporter)

Customs and Border Protection determines the following financial grants to
not be countervailable subsidies in relation to HSS:

e Program 3: Provincial Scientific Development Plan Fund

e Program 4: Export Brand Development Fund

Program 9: Training Program for Rural Surplus Labour Force Transfer
Employment

Program 24: Huzhou City Freight Assistance

Program 25: Wuxing District Patent Fee Assistance

Program 26: Zhejiang Industry New Product or Technology Award
Program 33: City Level Patent Model Enterprise
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PART il PROGRAM 20: HOT ROLLED STEEL PROVIDED BY
GOVERNMENT AT LESS THAN ADEQUATE REMUNERATION

liiii) Background

The Applicant has alleged that Chinese exporters of HSS have benefited from
the provision of raw material in the form of hot rolied steel (HRC and narrow
steel strip) by the GOC at less than adequate remuneration.

In particular it was claimed that HRC and/or narrow strip, the main raw
materials used in the manufacture of HSS, was being produced and supplied
by SIEs in China at less than adequate remuneration.

The definition of a subsidy under s.269T(a)(ii) includes reference to ‘a
financial contribution by a government or any public body'.

The application alleges that Chinese SIEs that produce HRC and/or narrow
strip are public bodies, and that a financial contribution in the form of
provision of raw material inputs (HRC and/or narrow strip) at less than
adequate remuneration by these SIEs to HSS producers constitutes a
countervailable subsidy.

Customs and Border Protection’s assessment of whether SIEs producing
HRC and/or narrow strip constitute a public body in the meaning of
$.269T(a)(ii) is discussed separately at lli(viii) of this appendix.

This assessment concludes that these Chinese SIEs that produce HRC
and/or narrow strip are ‘public bodies’ for the purposes of s.269T, and the
remainder of this section continues on the basis of this finding. 4

Under this program, a benefit to exported HSS is conferred by HRC and/or
narrow strip being provided by the GOC (through SIEs) at an amount
reflecting less than adequate remuneration, having regard to prevailing
market conditions in China.

Customs and Border Protection’s assessment of what constitutes ‘adequate
remuneration’ for HRC and/or narrow strip in China is contained in PART V of
this appendix.

Customs and Border Protection requested information from all Chinese
exporters in relation to their purchases of HRC and/or narrow strip during the
investigation period.

For each supplier of HRC and/or narrow strip, the Chinese HSS exporters
were required to identify whether the supplier was a trader or manufacturer of
the goods. Where the supplier was not the manufacturer of the goods, each
exporter was asked to identify the manufacturer.

141 1f it were 1o be determined that these SITs are not ‘public bodies', this program would not meet the definition of a
‘subsidy’ in 5.2697T.
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As well as identifying the manufacturers of all purchased HRC and/or narrow
strip, the exporters were also asked to indicate whether these enterprises i
were SIEs.

Information presented by these exporters showed that SIEs were significant
suppliers of HRC and/or narrow strip to HSS exporters. This is further |
supported by information provided by the GOC in response to the GQ and
SGQ, which showed the share of total domestic HRC and/or narrow strip
production in China by SIEs to be significant.142

lii(ii) Legal Basis

Customs and Border Protection has not identified any specific legal basis for
this program (i.e. no specific law, regulation, or other GOC document has
been identified that provides for its establishment).

HI(iii) WTO Notification

Customs and Border Protection is not aware of any WTQ notification in
respect of this program.

IN(iv) Eligibility Criteria

There are no articulated eligibility criteria for enterprises receiving HRC
and/or narrow strip at less than adequate remuneration.

lii{v) Is there a subsidy?

Based on the information above, Customs and Border Protection considers
that this program involves a financial contribution that involves the provision
of goods (HRC and/or narrow strip) by SIEs, being public bodies, at less than
adequate remuneration.

As Chinese exporters use HRC and/or narrow strip in their production of
HSS, it is considered this financial contribution is made in respect of the
production, manufacture or export of the goods.

Where the financial contribution involves a direct transaction between the
public bodies and the exporters of HSS, Customs and Border Protection
considers that this financial contribution confers a direct benefit to the extent
that the goods were provided at less than adequate remuneration, as
determined by Customs and Border Protection.

Where the financial contribution involves the provision of HRC and/or narrow
strip by public bodies to private intermediaries that then trade those inputs to
the exporters of HSS, Customs and Border Protection considers, in
accordance with s.269T(2AC)(a), that an indirect benefit is conferred in
relation to the exported goods to the extent that the benefits conferred to the

142 goc SGQ Confidential Altachmernit 138 2010 and 2011 Hot Rolled Narrow Strip Praduciion by Ownership’
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private intermediaries are passed-through to the exporters of HSS by way of
HRC and/or narrow strip being provided at less than adequate remuneration.

These benefit amounts are equal to the amount of the difference between the
purchased price and the adequate remuneration.

Where exporters of HSS during the investigation period received a financial
contribution of HRC and/or narrow strip under the program at less than
adequate remuneration, it would therefore confer a benefit in relation to HSS,
and the financial contribution would meet the definition of a subsidy under
5.269T.

W(vi) Is the subsidy a countervailable subsidy (specific or prohibited)?

As provided for in 5.269TAAC(4)(a), the Minister may determine that a
subsidy is specific, having regard to the fact that the subsidy program
benefits a limited number of particular enterprises.

Given that HRC and/or narrow strip is a key input in the manufacture of
downstream products (including HSS) it is clear that only enterprises
engaged in the manufacture of these products would benefit from the
provision of the input by the GOC at less than adequate remuneration.

For this reason the subsidy is determined to be specific.

lil{vii) The amount of subsidy in respect of the goods

Selected cooperating exporters

Customs and Border Protection found that five of the six selected cooperating
exporters received a financial contribution that conferred a benefit under this
program during the investigation period through the purchase of HRC and/or
narrow strip at less than adequate remuneration from S|Es (as public bodies),
in accordance with s.269TACC(4)(d) of the Act.

In accordance with s.269TACC(5), the adequacy of remuneration was
determined by reference to a ‘benchmark’ for adequate remuneration,
established having regard to the prevailing market conditions in China
(discussed in detail in PART V of this appendix).

In accordance with s.269TACC(6)(d), the amount of subsidy attributable to
the benefit has been determined as the difference between adequate
remuneration (as established) and the actual purchase price paid for HRC
and/or narrow strip incurred by the selected cooperating exporters in
purchasing these goods from SIEs.

In accordance with s.269TACC(10), the amount of subsidy received in
respect of HSS has been apportioned to each unit of HSS using the total
sales volume of selected cooperating exporters (noting that sufficient
information is not available to ascertain precisely what proportion of all sales
of these exporters do or do not use HSS as their raw material).
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Selected non-cooperating exporters

For the selected non-cooperating exporters, no information was provided by
either the GOC or the individual exporters themselves to identify whether a
financial contribution has been received under this program.

However, considering the facts that:

s all HSS exported from China is made using either narrow strip or HRC;

* a significant proportion of Chinese enterprises that produce HRC
and/or narrow strip are known to be SIEs (see llI(viii) of this appendix);

» selected cooperating exporters purchased a significant amount of HRC
and/or narrow strip from SIEs during the investigation period;

it is considered likely that selected non-cooperators purchased HRC and/or
narrow strip from SIEs and therefore received a financial contribution under
this program.

in the absence of information that demonstrates the volume of HRC and/or
narrow strip purchased from S!Es by selected non-cooperating exporters,
Customs and Border Protection considers that:

¢ s5.269TACC (2), (3), (4) and (5) are inappropriate for determining
whether a benefit has been conferred to selected non-cooperating
exporters under this program; and

e s269TACC(6) is inappropriate for determining the total amount of
subsidy attributable to that benefit.

In accordance with s.269TACC(7), Customs and Border Protection
determines that selected non-cooperating exporters would have had benefits
conferred to them under this program by this financial contribution, and has
calculated the amount of subsidy attributable to that benefit by reference to
the highest individual subsidy rate of the six selected exporters (in the
absence of other reliable information).

l(viii) Conclusion - Program 20: Hot rolled steel provided by
government at less than adequate remuneration

In light of the above, Customs and Border Protection determines that
Program 20: Hot rolled steel provided by government at less than adequate
remuneration, to be a countervailable subsidy in relation to HSS.
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PART IV DO HOT ROLLED COIL/NARROW STRIP-PRODUCING SIES
QUALIFY AS ‘PUBLIC BODIES’ UNDER THE ACT?

As outlined in Section I(ii) of this appendix, the definition of a subsidy under
5.269Tof the Act includes reference to ‘a financial contribution by a
government or any public body'.

The application alleges that Chinese SIEs that produce HRC and/or narrow
strip are public bodies, such that a financial contribution in the form of less
than adequate remuneration for raw material inputs of HRC and/or narrow
strip supplied by these SIEs constitutes a countervailable subsidy.

V(i) Prevalence of HRC and/or narrow strip SIEs in China

To assess the prevalence of these HRC and/or narrow strip SIEs in the
Chinese market, Question B4 of the GQ requested the GOC to provide a list
of all enterprises in China which produced HRC and/or narrow strip during
the investigation period, and to identify the ownership structure of the
business (i.e. state-owned, private enterprise, FIE, etc).

Note: in the GQ, HRC and/or narrow strip were referred to collectively
as ‘hot-rolled steel’ or HRS.

In response, the GOC provided a list of major HRS enterprises (i.e. those with
an annual production value of over a certain threshold) as Attachment 5,
which was revised with further translations of entity names at Attachment 137
of the SGQ. This listing identifies, by a 'holding status code’, whether each
listed entity is:

a state holding enterprise/company;

a collective holding enterprise /company;

a private capital holding enterprise/company;

a Hong Kong, Macao, or Taiwan investment holding
enterprise/company

o afFIE;or

« an other holding enterprise/company.

The GOC submitted (in response to Question 4(b) of the SGQ) that it was
unable to indicate in this listing whether these entities produce HRC, narrow
strip, or both.

Additionally, the GOC provided (at Attachment 133 to the SGQ) a listing of
the top 15 producers in China of ‘Hot-roll narrow strip’ in 2010. Customs and
Border Protection observes that, in requesting this information, that it desired
the GOC to indicate:

...the top 15 HRS producers in China during the investigation period,
and the total volume of their production of HRC and/or narrow strip.
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From the title of Attachment 139, there is some confusion as to whether this
listing refers to both HRC and/or narrow strip as requested.

Further, as outlined above, the selected cooperating Chinese exporters of
HSS provided Customs and Border Protection with data to identify the
manufacturer of HRC and/or narrow strip purchased by that exporter, and
whether these entities were SIEs or private enterprises.

This data indicates that HSS producers in China have purchased both HRC
and/or narrow strip manufactured by SIEs during the investigation period, and
that a significant proportion of these purchases were from SIEs.

From this data, and the information provided by the GOC, Customs and
Border Protection notes that a significant proportion of HRC and/or narrow
strip in China is produced by SIEs.

IV(ii) What are ‘public bodies’?
Definition

The term ‘public bodies’, is not expressly defined under the Act, or the
Agreement on Subsidies and Countervailing Measures (SCM Agreement)

However, the WTO Appellate Body in United States — Definitive Anti-Dumping
and Countervailing Duties on Certain Products from China, dispute (DS379),
recently considered the meaning of ‘public body’ in accordance with Article
1.1(a)(1) of the SCM Agreement. The Report of the Appellate Body'* (the
Appellate Body Report), circulated 11 March 2011, outlines its findings in
relation to this matter.

In ACDN 2011/27, Customs and Border Protection announced that its
countervailing investigations involving allegations of subsidies being granted
by public bodies would be assessed in accordance with the findings of the
Appellate Body in.DS379.

The assessment of public bodies in this appendix therefore takes account of
the DS379 findings in arriving at its conclusions.

DS379 findings
In its findings report, the Appeliate Body stated:
... the determination of whether a particular conduct is that of a public

body must be made by evaluating the core features of the entity and its
relationship to government in the narrow sense. That assessment must

143 Appellate Bocly Repcrt, United States -- Definitve Anti-Dumping and Countervailing Duties on Certain Products from
China, WT/DS379/ABIR
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focus on evidence relevant to the question of whether the entity is
vested with or exercises governmental authority.'%

{Emphasis added]

The Appellate Body provided further guidance on this point as to how it can
be ascertained that an entity exercises, or is vested with government
authority, outlining the following indicia that may help assess whether an
entity is a public body (vested with or exercising governmental authority):"

o  where a statute or other legal instrument expressly vests government
authority in the entity concerned;

o where there is evidence that an entity is, in fact, exercising governmental
functions may serve as evidence that it possesses or has been vested
with governmental authority; and

 where there is evidence that a government exercises meaningful control
over an entity and its conduct may serve, in certain circumstances, as
evidence that the relevant entity possesses governmental authority and
exercises such authority in the performance of governmental functions.
The Appellate Body considered'™® that the existence of mere formal links (i.e.
majority government ownership) between an entity and government in the
narrow sense is unlikely to suffice to establish the necessary possession of
governmental authority, because this does not automatically demonstrate that
the government exercises meaningful control over the conduct of that entity,
much less that the government has bestowed it with governmental authority.

The Appellate Body further advised that in all cases, an investigating
authority must give due consideration to all relevant characteristics of the
entity and avoid focussing exclusively or unduly on any single characteristic
without affording due consideration to others that may be relevant?4?,

The Appellate Body went on to acknowledge (in the context of examining
state-owned enterprises in China (referred to in this paper as SIEs):4

...determining whether an entity is a public or private body may be a
complex exercise, particularly where the same entity exhibits some
characteristics that suggest it is a public body, and other characteristics
that suggest that it is a private body.

144 Appellate Body Repont, at 345
145 1big at {318)
148 |pig

147 oid at {319)
4 1bid at 345
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IV(iii) SIEs in China generally

The GOC advised, in response to D2.1(b), that the main laws governing the
establishment and operation of SIEs are:

1. the Law of the People's Republic of China on Industrial Enterprises
Owned by the Whole People (GQ Attachment 15) for wholly-state-
owned enterprises (the SOA Law); and

2. the Company Law (GQ Attachment 12) in relation to the other three
categories of SIEs.

The GOC, as part of its GQ response, explained that the notion of the ‘capital
contributor’ is equivalent to the term ‘shareholder’ of a company as used in
Company Law. The GOC further explained that the term capital contributor is
a legal notion that indicates the shareholding body comprising the State. The
GOC stated that the National State-Owned Assets Supervision and
Administration Commission (SASAC) and/ or the provincial or local ’
equivalents perform the role of capital contributor on behalf or the State
Council or local people’s government respectively'. The GOC has submitted
that the institutions performing contributors’ functions are shareholders in the
normal sense.49

The GOC has advised that SASAC is the main body responsible for the
implementation of the system for the administration and supervision of state-
owned assets in accordance with the Law on State Owned Assets'™0. As
stated above, the responsibilities of SASAC include performing the capital
contributor functions for SIEs.

In accordance with the Company Law, a Board of Supervisors may be
established to undertake functions of scrutiny and supervision of the
enterprise’s!. For a wholly state-owned enterprise, its board of supervisors
shall be appointed by the agency performing the contributor’s functions's2.
Hence SASAC for some SIEs shall appoint a board of supervisors. The
responsibilities of the board of supervisors are set out in Article 54 of the
Company Law.

IV(iv) The GQ and response

Customs and Border Protection sought extensive information in the GQ and
SGQ concerning the core features of SIEs producing HRC and/or narrow strip
and their relationship to the GOC, which it considered necessary to evaluate
whether Chinese HRS SIEs are public bodies in light of the DS379 findings.

148 goc Ga Response, response to question D2.11, £g.210
148 Goc Ga Response, 1espianse to questicn, D2.7(b), pg. 207
150 goc Ga Respaonse, respense to questicn 02.8, pg 208

181 goc Ga Response, response to question 02.14. PG.214
152 |z on State Owned Assels. Artcie 19
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The GOC provided responses to both the GQ and SGQ, including muiltiple
requested documents. However, Customs and Border Protection considers
that the GOC did not provide detailed responses to several questions posed
in the GQ and SGQ.

The GOC did respond to certain questions regarding the core features of the
SIEs producing HRC and/or narrow strip in a general manner with reference
to legislative and regulatory provisions.

Key information not provided

As part of the GQ, the GOC was requested to respond to a series of
questions regarding:

ownership;

governance;

performance and profits; and
enterprise functions

of identified SIEs that produce HRC and/or narrow strip.

Included in the GQ was a request at Question D2.25 to describe the legal
structure of SIEs that produce HRC and/or narrow strip, showing:

* the percentage of ownership bythe GOC and other entities; and

« the ownership of all entities including subsidiaries and parent
companies, and the ownership of these entities (also indicating the
functions and roles of each associated entity including whether they
are involved in the production of HRS, HSS or any other steel
product).

The GOC did not provide a detailed response to this question, stating:

HSS and HRC sectors are huge, diversified and dynamic, with a low
concentration ratio. Unfortunately the GOC has no systematic and
comprehensive and statistical data to respond to the level of detail
required by this question.

At Question D2.27 of the GQ, the GOC was further asked to identify any
payments or injections of funds made by the GOC into HRC and/or narrow
strip SIEs for a 10 year period. The GOC did not provide this information,
stating:

...the GOC is not responsible or authorised to hold and provide such
detailed information about individual enterprises.

Further, at C3.11, the GOC was requested to provide the annual reports of 11
identified iron and steel industry SlEs. The GOC provided the requested
annual reports for 6 of these entities, only 5 of which were provided in
English.
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Itis considered that this requested information, particularly the annual reports
of these entities (which are at least in part owned by the GOC and it is
therefore reasonably considered that the GOC would have access to these
reports), would have assisted Customs and Border Protection in its analysis
of this matter.

GOC access to requested information

As discussed above, it is considered that the GOC, as an investor in SIEs,
would have access to the annual reports of iron and steel industry SIEs as
requested in the GQ, however not all requested annual reports were
provided.

Further, as part of its response to the GQ, the GOC provided Customs and
Border Protection with a translated copy of the Interim Measures for the
Administration of Comprehensive Performance Evaluation of Central
Enterprises, Order of the State-owned Assets Supervision and Administration
Commission of the State Council (No.14).

It is noted that this instrument requires enterprises whose investment
contribution duties are performed by the State-owned Assets Supervision and
Administration Commission of the State Council (SASAC) to undertake
comprehensive performance evaluations in respect of financial and
management performance.

In response to question D2.19 of the GQ, the GOC indicated that there are
SIEs in the steel sector in China for which SASAC performs the role of capital
contributor.

Customs and Border Protection therefore considers that the GOC is in
possession, for at least some SIEs in the steel sector, information relevant to
the questions concerning ownership, governance, performance and profit,
and enterprise functions.

IV(v) Indicia of the Appellate Body in DS379

In assessing whether SIEs in China that produce HRC and/or narrow strip are
public bodies, Customs and Border Protection has addressed each of the
three indicia outlined as guidelines for this assessment by the Appellate Body
in DS379 below.

Indicia 1: The existence of a ‘statute or other legal instrument’ which
‘expressly vests government authority in the entity concerned’

Customs and Border Protection is not aware of any statute or other legal
instrument which expressly vests government authority in any SIE producing
HRC and/or narrow strip.

As discussed above, the GOC has submitted that the key pieces of legislation
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that govern Chinese SIEs are the SOA Law and the Company Law. Customs
and Border Protection has not found provisions in these laws that expressly
vest SIEs with government authority.

On the contrary, the GOC submitted that these enterprises operate in line
with the general principle of separating government functions from enterprise
management.

The GOC observed in response to Question D2.22:

The principle of separation of government functions from
enterprise management requests strict separation of
government from the enterprise, to ensure that the enterprises
themselves are the market players. The principle of separation
of public administrative functions and the responsibilities of
State-owned assets contributors requests that public
administrative functions of government at any level be
separated from the responsibilities of State-owned assets
contributors of government at all levels. Both of the two
principles of ‘separation’ request GOC entities not to interfere
with the normal business activities of enterprises.

This was (sic) policy was first proposed and implemented mainly
in the late 1980s and continued into the 1990s. After
implementation of the policies explained in response to
questions D2.21, the focus of State investment reform moved to
reform and restructuring’; ‘advanc(ing] the establishment of
modern enterprise system’; and ‘improving corporate
governance’.

The GOC submitted this principle exists in the SOA Law, where Article 6
states that the capital contributors’ functions in wholly-owned SIEs must be
carried out:

...based on the principles of separation of government bodies
and enterprises, separation of the administrative functions of
public affairs and the functions of the state-owned assets
contributor, and non-intervention in the legitimate and
independent business operations of enterprises.

Article 15 further requires the capital contributor to act as a market
participant:

Bodies performing the contributor’s functions shall protect the
rights legally enjoyed by the enterprises as the market
participants, and shall not intervene in the business activities of
enterprises except to legally perform the contributor's functions.
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The evidence above indicates that the capital contributor is, expressly
through legislative means, prevented from exercising government functions in
the performance of its duties.

However, Customs and Border Protection observes that these legislative
provisions relate to the role of the capital contributor, and do not expressly
prevent SIEs themselves from being vested with government authority or
exercising government functions (though, as mentioned above, no statute or
other legal instrument has come to light that appears to vest this authority).

Indicia 2: Evidence that an entity is, in fact, exercising governmental
functions

Customs and Border Protection has not encountered direct evidence to
suggest that HRC and/or narrow strip-producing SIEs in China have
expressly been granted the authority to exercise governmental functions (e.g.
provided for in the entity’s article of association, etc.).

However, Customs and Border Protection observes Article 36 of the SOA
Law, which requires;

A state-invested enterprise making investment shall comply with the
national industrial policies, and conduct feasibility studies according to
the state provisions,; and shall conduct a transaction on a fair and paid
basis, and obtain a reasonable consideration.

[Emphasis added]

Customs and Border Protection considers this direction requiring SIEs to
comply with national industrial policies, albeit related to investments in this
instance, amounts to a direction that SIEs carry out a government function,
namely the achievement of the GOC's national industrial policy objectives.
Further evidence has been encountered that suggests this function is actively
performed by SIEs (see below).

Additionally, Customs and Border Protection considers that there is a
significant body of circumstantial evidence to suggest that SIEs play an
integral and leading role in the implementation of various GOC policies and
plans in relation to the Steel industry.

Broad GOC policies and plans

Customs and Border Protection has examined the various policies, plans and
implementing measures of the GOC outlined in the following documents:

» the Development Policies of the Iron and Steel Industry (2005)153 (the
‘National Steel Policy’ or NSP);

183 ¢oc 6o Respon:e Attachment A1
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s the B/%t:zprint for Steel Industry Adjustment and Revitalisation (2009 —
2011)  (the ‘Revitalisation Plan'};

« the Notice of the State Council on Further Strengthening the
Elimination of Backward Production Capacities (No.2 [2010] of the
State Council)155 (the Backwards Capacity Notice);

« the Directory Catalogue on Readjustment of Industrial Structure’s6 (the
Directory Catalogue), and the Decision of the State Council on
Promulgating the ‘Interim Provisions on Promoting Industrial Structure
Adjustment’ for Implementation?s? (the Interim Provisions)

o the Circular of the State Council on Accelerating the Restructuring of
the Sectors with Production Capacity Redundancy158 (the Redundancy
Circular);

» Notice of the State Council on Ratifying and Forwarding the Several
Opinions of the National Development and Reform Commission and
Other Departments on Curbing Overcapacity and Redundant
Construction in Some Industries and Guiding the Sound Development
of lndustries159(the 2009 Overcapacity Notice);

» the Circular on Controlling Total (Capacity), Eliminating the Obsolete
(Capacity) and Accelerating Structure Adjustment of Iron and Steel
Industry (the Steel Industry Capacity Circular);'60 and

* the Standard Conditions of Production and Operation of the Iron and
Steel Industry’s? (the Steel Standard Conditions).

These policies, plans and implementing measures are discussed in detail
Appendix A to this SEF.

These GOC documents comprehensively outline the GOC's aims and
objectives for the iron and steel industry'2 in China (including manufacturers
of HRC and/or narrow strip). The overall aim of these policies, plans and
measures is summarised in the NSP:

...to elevate the whole technical level of the iron and steel industry,
promote the structural adjustment, improve the industrial layout,

154 GOC GQ Response Attachment A12

155 GOC $GQ Response Attachment 176

156 GOC GQ Response Attachments AB.1 and SGQ response Attachment 173

157 GOC SGQ Response Attachment A19

158 GOC response to the GQ, Attachment A20.

159 goc Ga Response Attachment 150

160 Nt provided by the GOC although requested, but outlined by the CBSA in its CSWP Statement of Reasons

181 GOC GQ Response Attachment 160

182 The GOC's NSP defines the ‘iron and steel industry’ as ‘the selection of iron mines, manganese mines and chromium
mines and working techniques and refevant supporting techniques such as agglomeration, carbonization, iren alioy,
carbon products, fire-resisting materials, iron smelting, steel rolling and metal products’. This is broad. and extends from
raw matenal mining through to the production of steel products themselves (including HSS). However, in praclice, the
NSP and other GOC macroeconomic policies extend beyond those activities and oroducts listed in the NSP definition to
include further matters, including coking coal mining and ccking and steelmaking and casting. The teim ‘iron and steel
industry’ and related terms is therefcre used in this report in the broad sense that the GOC uses it — rangirg from the
mining of steel raw materials, through to the manufacture of HSS and other metat products.

SEF 177: HSS China, Korea, Malaysia, Taiwan and Thailand 206




develop a recycling economy, lower the consumption of materials and
energy, pay attention to the environmental protection, enhance the
comprehensive competitiveness of enterprises, realize the industrial
upgrading and develop the iron and steel industry into an industry with
international competitiveness that may basically satisfy the demand of
the national economy and social development in terms of quantity,
quality and varieties.

Thus, the essential objective of these policies, plans and measures is to
advance and improve the Chinese steel industry, which is clearly a
government mandate and function.

Evidence of SIE role in policy compliance and impiementation

in Appendix A, Customs and Border Protection outlines evidence that the
GOC actively implements and monitors the progress of its policies, plans and
implementing measures. It is considered this activity is in line with Article 36
of the SOA Law.

Further evidence has been encountered that demonstrates that Chinese iron
and stee! industry SIEs (particularly Baosteel, China’s largest steel producer
and a known manufacturer of HRC) are in fact leading the implementation of
these policies, particularly the merger and restructuring of the industry.

The evidence that indicates this is occurring is outlined in Appendix A,
however the below extract from Baosteel's 2010 Annual Report has been
reproduced here as an example of this evidence:

As one of the engines of domestic iron and steel industry, Baosteel has
been taking an active part in the reorganization of the industry in
accordance with the national policies on iron and steel industry. By way
of various capital operation including acquisition, merging, and transfer
for free, Baosteel has quickly enlarged its production scale, and
strengthened its comprehensive power, enhancing its core competitive

power.

[Emphasis added]

Further to the above, Customs and Border Protection observes the provisions
of:

o the Guiding Opinions of the SASAC of the State Council about
Promoting the Adjustment of State-owned Capital and the
reorganization of State-owned Enterprises (SASAC Guiding Opinion);”
and

o the Interim Measures for the Supervision of and Administrate of the
Assets of State-Owned Enterprises (the Interim Measures);64

163 pocember 5. 20CC, General Office of the Statz Ceuncii - GOC respenise to the GA Attachment XX
104 it Reguiations on Supervision and Managerient of State-owned Assets of Enterprises, Altachmert 170
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which further indicate that SIEs have played an integral role in implementing
GOC policies and plans.

The GOC provided the SASAC Guiding Opinion in response to the GQ. The
purpose of the SASAC Guiding Opinion is to further economic reform through
the adjustment of state-owned capital, reorganisation of state-owned
enterprises as well as improvement of the mechanism of entry-withdrawal and
rational movement of state-owned capital6s.

This document indicates that SIEs have played an integral role in
imptementing GOC policies and plans, particularly those in relation to
‘execute(ing) the spirits of the Third and Fifth Plenary Sessions of the
Sixteenth CPC Central Committee, and the Opinions of the State Council
about Deepening the Economic System Reform, namely:

o ‘..enhance the state-owned economy'’s controlling power, influence,
driving force, bring the leading role of state-owned economy into
play..."

e ‘..persist in strengthening supervision over state-owned assets, rigidly
enforce the procedures for property right transactions and equity
transfer, promote orderly flow, prevent the loss of state-owned assets
and ensure the value maintenance and increase of state-owned
assets’;

s ‘.. persist in safeguarding the legitimate rights and interests of
workers, protect the workers’ rights to enterprise reorganisation,
restructuring and other kinds of reform, and fully mobilize and protect
the initiatives of the vast majority of workers to participate in the reform
and reorganisation of state-owned enterprises’;

e ‘promote state-owned capital to concentrate on major industries and
key fields relating to national security and national economic lifelines. ..
and accelerate the formation of a batch of predominant enterprises
with independent intellectual property rights, famous brands and strong
international competitiveness’;

e ‘enhancing the controlling power of state-owned economy, and
bringing its leading role into play’.

Further, the GOC has provided the Interim Measures in response to the GQ.
The purpose of the Interim Measures is to establish a State-owned assets
supervision and management system that suits the needs of a socialist
market economy, to better run State-owned enterprises, push forward the
strategic adjustment to the layout and structure of the State economy,
develop and expand the State economy, and realise the preservation of and
increase in the value of State-owned assets?66.

Article 14 of the Interim Measures vests as one of SASAC's main obligations
the responsibility to:

165 SASAC Guiding Opinion. preamble
156 |ntenm Measures, greamd'a
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(2) maintain and improve the controlling power and competitive power
of the State economy in areas which have a vital bearing on the lifeline
of the national economy and State security, and improve the overall
quality of the State economy.

{Emphasis added]

The sentiments of Article 14 reflect those of the SASAC Guiding Opinion,
although it is acknowledged that this Article discusses the responsibilities of
SASAC not SIEs.

In relation to the SASAC Guiding Opinion, the GOC has submitted that this is
not a legally binding document (rather having the status of a research and
discussion paper), and cannot override current law.

Further, the GOC has submitted that the current law, as outlined in Articie 7
of the Interim Measures, which prevents SASAC from exercising any
government functions of administrative public affairs. Article 7 states:

People’s governments at all levels shall strictly abide by the laws and
regulations on State-owned assets management, persist in the
separation of government functions of social and public administration
from the functions of investor of State-owned assets, persist in the
separation of government functions from enterprise management and
separation of ownership from management.

The State-owned assets supervision and administration authority shall
not perform the functions of social and public administration assumed
by the government. Other institutions and departments under the
government shall not perform the responsibilities of investor of State-
owned assets of enterprises.

The contradiction between Articles 7 and 14 of the Interim Measures is
observed.

Conclusion - Indicia 2

Customs and Border Protection considers that significant evidence exists to
suggest that Chinese iron and steel industry SIEs, including those that
produce HRC and/or narrow strip, play a leading and active role in
implementing GOC policies and plans for the development of the iron and
steel industry.

This development is considered to be a ‘governmental function’, and it is
therefore considered these SIEs are in fact exercising governmental
functions.

It is noted that additional information considered likely to be in the possession
of the GOC was requested of, and not provided by, the GOC (e.g. annual
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reports of SIEs). Customs and Border Protection considers that further
evidence of this indicator may have been observed in this omitted
information.

Indicia 3: Evidence that a government exercises meaningful control over
an entity and its conduct

Customs and Border Protection considers that sufficient evidence exists to
determine that the GOC is in fact exercising meaningful control over Chinese
SIEs generally, and SIEs the produce HRC and/or narrow strip.

Iron and steel industry policy implementation

As discussed above, the GOC has issued a multitude of plans, policies and
implementing measures aimed at realising its overall policy aims in relation to
the Chinese iron and steel industry. Furthermore, evidence exists to
demonstrate that SIEs are leaders in the implementation of these policies and
plans.

In addition to this SIE-led implementation, significant further evidence exists
that demonstrates the GOC itself (including provincial governments, the
national government, and associated GOC bodies, agencies and ministries)
actively implement and monitor the progress of these GOC policies and
plans.

This is outlined in detail in Appendix A. However, exampies of this include:

» evidence of SIEs that the plans are in fact binding or restrictive in
nature;67

e reporting on the progress of industry consolidation and elimination of
backwards capacity (such as the Significant progress concerning
reorganization and integration outlined in the Revitalization Plan); and

o statements by Chinese iron and steel enterprises that mergers have
been GOC-directed.

Furthermore, the text of multiple GOC documents themselves indicate the
binding nature of the policies and measures therein, such as the Interim
Measures, which refer the Directory Catalogue and state in Article 19:

If any enterprise of the eliminated category refuses to eliminate the
production technique, equipment or products, the local people’s
government at each level and the relevant administrative department
shall,_in accordance with the relevant laws and requlations of the state,
order it to stop production or close it, and shall take appropriate

167 £or example, the Baastee! 2006 Annual Report states °...in order to achieve the restrictive target of energy saving,

congumption lowering and poilyton reducing, the Chinese government has promulgated a seres of policies and
regulations, expligitly pointing out the girection and imetabie for the giructural adjustment and elimnatien of the Qutdated
capacity or the steel industry, and it is becoming commion undgrstanding te realise the adjustment of industrial lyout by
replacing ihe Quidated capactty with the gdvanced capacity.” {Emphasis added)
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measures to resettle the employees of the enterprise, and quarantee
the safety of financial institutions’ credit assets, etc. If its products are
subject to the administration by permit for production, the relevant
administrative department shall lawfully revoke its permit for
production; the administrative department for industry and commerce
shall urge_it to lawfully go through modification registration or
nullification reqistration; the administrative department of environmental
protection shall revoke its permit for pollution discharge; and the
electric power supply enterprise shall lawfully stop supplying electricity
to it. If any enterprise violates the provisions, its persons directly held
liable and the relevant leaders shall be subject to liabilities in
accordance with the law.

[Emphasis added]

This indicates the GOC's ability and willingness to exercise meaningful
control over enterprises to the extent of refusing access to permits
registration, necessary resources, and even forced closure.

Evidence that the GOC is actively enforcing these provisions, or that the

provisions are having the desired impact (backwards production capacity
being eliminated and/or inefficient enterprises closing or merging before

direct intervention is made), is discussed in Appendix A.

Additionally, the impact of GOC policies on iron and steel industry SIEs is
further noted in the documents submitted by Hebei Iron and Steel Co., Ltd (an
HRC-producing SIE) to the Shenzhen Stock Exchange on issuing public A
type shares. In these, the enterprise makes note of the GOC's iron and steel
industry policies, including the NSP, Revitalisation Plan and Notice on
Curbing Overcapacity, and makes the following assessment;

‘In the background of State macroeconomic control of the steel
industry, if Hebei Iron and Steel Co., Ltd is not in accordance with the
relevant policies in a timely manner to eliminate backward production
capacity, optimize product structure and improve technological level,
future development of Hebei fron and Steel Co., Ltd would be subject
to certain policy constraints’68

The above extract further highlights to Customs and Border Protection the
fact that GOC policies, plans and measures for the iron and steel industry
places constraints on SIEs, and thus meaningful control is placed over the
activities, decisions and conduct of enterprises in this industry by the GOC.

‘Go Out'/ ‘Going Global’ strategy implementation

Further to the above evidence of control through the implementation and
monitoring of policies examined in Appendix A, evidence exists that the
GOC's broad (i.e. not iron and steei-industry specific) ‘Go Out’ or ‘Going

168 Pengi tron and Steel Co., Lid, Public Issuance of Type A Share Prospeclus, pg.22
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Global' strategy is also implemented by the GOC and exercises control over
the business decisions of Chinese iron and steel industry SIEs.

Customs and Border Protection requested the GOC provide documentation
on the ‘go out’ policy as part of its GQ.

The GOC responded that it could not identify a document matching this
description.

Regardless, it is understood that the ‘go out’ policy or ‘going global’ strategy
involves a GOC initiative to encourage Chinese iron and steel enterprises to
invest in foreign minera! companies so that they can have an input in ore
pricing to help stabilise production costs and upgrade risk controls. This was
outlined in a report by KPMG entitted China’s Iron and Steel Industry Amid
the Financial Crisis,'®® submitted by the GOC as Attachment 26 to its
response to the GQ.

Itis understood that this policy/ strategy is embodied in relation to the iron
and steel industry in the following articles.

o Article 30 of the NSP:

We should, according to the principles of making their
advantages complement each other and achieving the win-win
situation, intensify the international cooperation regarding
overseas mineral resources. We should support those large
backbone enterprise groups to establish overseas production
and supplying bases of iron mines, chrome ore mines,
manganese mines, nickel ore mines, waste steel and coking
coal, etc. by way of setting up solely-funded enterprises, joint-
equity enterprises, contractual enterprises and purchase of
mineral resources. For such important raw materials and
auxiliary materials as bulk ores and coke as needed by the
enterprises in coastal areas, the state encourages them to solve
it by way of overseas market.

The iron and steel industrial association shall do a good job in
the industrial self-discipline and coordination and stabilize the
raw material market both at home and abroad. Where two or
more domestic enterprises are engaged in vicious competition
for overseas resources, the state may adopt administrative
coordination to hold alliance or select one of them to make
investment so as to avoid vicious competition. The relevant
enterprises shall be subject to the administrative coordination of
the state...

169 5 page 30.
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« Article 10 of the Revitalisation Plan:
Actively realize going global strategy

Further streamline scrutiny procedure for project of going
abroad, rationalize accordingly the measures in terms of credit,
foreign exchange, fiscal and taxation and border control. Raise
access criteria for going abroad of resource exploitation
enterprises, and support those key eligible enterprises going
abroad to do exploitation, development, technical cooperation
and M&A. Further improve management of assets abroad to
avoid and mitigate risks thereof. Increase scale of export credit
for metallurgical equipments. Rationalize insurance policy of
export credit. Encourage steel enterprises to establish marketing
network abroad, and stabilize market share for high end
products. Support enterprise to realize strategy of going global
to enhance capacity of ensuring resource safety by making full
use of various funds.

In its above-mentioned report, KPMG makes the following assessment in
respect of the ‘go out'/ 'go global’ strategy;

... large steel enterprises emerging from restructuring continue to
implement the existing overseas expansion strategy. Case studies of
overseas mining investments by Wuhan Iron and Steel, Baosteel,
Angang and Chinalco show that state —owned giants with a
background in China will be the only choices to implement the strategy
of ‘go-out’ and control resources. This is why they can easily get
support for various aspects — including government policies and
financial funding — and successfully acquire overseas resources’.

Customs and Border Protection considers this to be evidence that large state
invested steel enterprises carrying out the GOC's industrial development
strategy of ‘go-out'/'going global’ are acting under the meaningful control of
the GOC, such that SIE steel producers including HRC and/or narrow strip
producers possess governmental authority and exercise such authority in the
performance of government functions, namely, the achievement of the GOC's
industrial development policy.

Conclusion - Indicia 3

For the reasons outlined above, it is considered that the GOC is exercising
meaningful control over HRC and/or narrow strip producers.

The impact of these GOC measures is assessed in Appendix A.
As with indicia 2, it is noted that additional information considered likely to be

in the possession of the GOC was requested of, and not provided by, the
GOC (e.g. annual reports of SIEs). Customs and Border Protection considers
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that further evidence of this indicia may have been observed in this omitted
information. }

IV(vi) Conclusion

It is considered that evidence exists to show that both Indicia 2 (evidence that
an entity is, in fact, exercising governmental functions) and Indicia 3
(evidence that a government exercises meaningful control over an entity and
its conduct) are satisfied in relation to Chinese HRC and/or narrow strip
manufacturers, though insufficient evidence exists to satisfy the requirements
of Indicia 1 (the existence of a ‘statute or other legal instrument’ which
‘expressly vests government authority in the entity concerned’).

It is further noted that the GOC was likely to be in possession of further
information that may have assisted in Customs and Border Protection’s
analysis of these matters and provided further evidence of indicia 1 and 2 in
particular (particularly the annual reports of identified SIEs), but that this
information was not provided.

Although not all 3 indicia have been satisfied in this case, it is noted that the
Appellate Body in DS379 stated that ‘where the evidence shows that the
formal indicia of government control are manifold and there is also evidence
that such control has been exercised in a meaningful way, then such
evidence may permit an inference that the entity concemed is exercising
governmental authority'.'70

The Appellate Body's statement at 345 of the Appellate Body Report is again
acknowtedged:

...determining whether an entity is a public or private body may be a
complex exercise, particularly where the same entity exhibits some
characteristics that suggest it is a public body, and other characteristics
that suggest that it is a private body.

It is considered that the position of SIEs that produce HRC and/or narrow
strip in China are examples of entities that exhibit some public body
characteristics and some private body characteristics.

Notably, GOC submissions and evidence suggest there is a certain degree of
separation and independence of SIEs from the GOGC, and that they are given
certain freedoms to behave relatively independently. However, further
evidence exists to show that these entities are still constrained by, and
abiding by, muitiple GOC policies, plans and measures, and in some
circumstances acting as an important means by which these GOC policies
and plans are implemented.

In noting this, Customs and Border Protection considers that sufficient
evidence exists to reasonably consider that, for the purposes of its

170 Appeliate Body Repurt. ibid, at [318]
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investigation into the alleged subsidisation of HSS from China, SIEs that
produce and supply HRC and/or narrow strip should be considered to be
‘public bodies’, in that the GOC exercises meaningful control over SIEs and
their conduct.

As such, Customs and Border Protection considers that these SIEs qualify as
‘public bodies’ under the Act.
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PARTV ~ ASSESSMENT OF ‘ADEQUATE REMUNERATION’ FOR HRC
AND/OR NARROW STRIP IN CHINA

After determining that SIEs that produced and supplied HRC and/or narrow
strip in China are in fact ‘public bodies’ for the purposes of the Act, Customs
and Border Protection has turned its attention to determining whether the
provision of goods by these SIEs conferred a benefit in respect of the goods
(i.e. whether this provision of HRC and/or narrow strip was at less than
adequate remuneration).

In doing so, Customs and Border Protection has sought to establish an
appropriate benchmark for HRC and/or narrow strip in China, having regard
to the guidelines set out in s5.269TACC(4)(d) and (5) of the Act, and Atticle
14(d) of the SCM Agreement.

Customs and Border Protection has considered the reasonableness of using
both an ‘internal’ benchmark (private prices in China) and an ‘external’ (out-
of-country) benchmark.

V(i) The Act and SCM Agreement
S.269TACC(5) of the Act provides:

For the purposes of paragraphs (4)(d) and (e), the adequacy of
remuneration in relation to goods or services is to be determined
having reqard to prevailing market conditions for like goods or_services
in the country where those goods or services are provided or
purchased.

[Emphasis added)
Article 14(d) of the SCM Agreement provides:

the provision of goods or services or purchase of goods by a
government shall not be considered as conferring a benefit unless the
provision is made for less than adequate remuneration, or the
purchase is made for more than adequate remuneration. The
adequacy of remuneration shall be determined in relation to prevailing
market conditions for the good or_service in question in the country of
provision or purchase (including price, quality, availability, marketability,
transportation and other conditions of purchase or sale).

[Emphasis added]
V(ii)) Use of external benchmarks - DS257

Inthe WTO dispute United States — Final Countervailing Duty Determination
with Respect to Certain Softwood Lumber from Canada (DS257 dispute), the
issue of the use of benchmarks for determining whether goods were provided
at less than adequate remuneration in terms of Article 14(d) of the SCM
Agreement was examined in detail.
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In particular, DS257 examined the circumstances under which an ‘external
benchmark’ (i.e. a benchmark established outside of the domestic market of
like goods) can be used.

GOC submission

In relation to setting an appropriate benchmark for HRC in China, the GOC, in
its submission of 8 March 2012 (Submission concerning Chinese domestic
HRC costs and comparisons with other markets),'™ has highlighted the
following statement by the Appellate Body at paragraph 103 of its report in
the DS257 dispute:

...an investigating authority may use a benchmark other than private
prices of the goods in question in the country of provision, when it has
been established that those private prices are distorted, because of the
predominant role of the government in the market as a provider of the
same or similar goods. When an investigating authority resorts, in such
a situation, to a benchmark other than private prices in the country of
provision, the benchmark chosen must, nevertheless, relate or refer to,
or be connected with, the prevailing market conditions in that country,
and must reflect price, quality, availability, marketability, transportation
and other conditions of purchase or sale, as required by Article 14(d).

The GOC then submits that, according to the findings in DS257:

...an external benchmark can only be used in situations where the
‘predominant role of the government in the market [is] as a provider of
the same or similar goods’ and where the government distorts the
prices of those goods in the market by reason of its predominance.
Even then, a benchmark may only be used which relates or refers to,
or is connected with the prevailing market conditions in that country
and which reflects price, quality, availability, marketability,
transportation and other conditions of purchase or sale as required by
Article 14(d).

{Emphasis added]
Customs and Border Protection’s assessment

Customs and Border Protection has examined the findings of the Appellate
Body in DS257, and notes the interpretation of DS257 offered by the GOC
that an external benchmark can ‘only’ be used in the situation where the
predominance of government as a provider of goods in the market distorts
market prices.

171 avalablo on Gustoms and Border Protection’s Public Record. file 2012/001527-03, folio 116
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However, Customs and Border Protection disagrees with the GOC's
submission that this is the only circumstance in which an external benchmark
can be used.

Firstly, Customs and Border Protection notes the Appellate Body's position
that an internal benchmark (i.e. private prices for sellers of like goods) is the
‘starting point’ or ‘primary benchmark’ for establishing an appropriate
benchmark to determine the adequacy of remuneration.72

Customs and Border Protection also notes the Appellate Body's position that
an external benchmark may be used if:

it is first established that private prices in that country are distorted
because of the government’s predominant role in providing those
goods.

However, it is further noted that the Appellate Body in DS257 does not limit
the use of external benchmarks to these circumstances, as the GOC's
submission indicates. Although DS257 specifically considers a situation
where private prices are distorted due to the predominant roie of the
government as suppliers in the market, it is considered that it does not limit
the use of external benchmarks only to circumstances where this is the cause
of the distortion.

Rather, Customs and Border Protection considers that the circumstances
examined in DS257 are an example of where market distortion can lead to
the use of external benchmarks. It is Customs and Border Protection's view
that the material point is that private prices are unsuitable due to market
distortion, not the reasons for this distortion.

V(iii) Benchmark established

Starting point — internal benchmarks

Private prices

In establishing a benchmark price for HRC and/or narrow strip reflecting
adequate remuneration, Customs and Border Protection has first considered
whether prices from private enterprises in China were an appropriate basis
for this benchmark.

However, Customs and Border Protection’s assessment of the Chinese HRC
and/or narrow strip market has found the entire market for HRC and/or narrow
strip in China to be affected by significant influence by the GOC during (and
prior to) the investigation period.

This assessment is outlined in Appendix A of this SEF.

RAYY paragraph 90
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This Appendix A concludes:

...the GOC has exerted numerous influences on the Chinese iron and
steel industry, which are likely to have materially distorted competitive
conditions within that industry and affected the supply of HSS, HRC,
narrow strip, and upstream products and materials. 173

Itis considered that these GOC influences on the Chinese HRC and narrow
strip market have had a distorting effect on the market overall, and hence
have distorted prices throughout the entire market (it is considered this
distortion is likely to have resulted in prices for HRC and narrow strip that are
lower than they would have been without this GOC influence - see

Appendix A).

It is noted that this distortion is considered to have affected the entire
Chinese HRC and narrow strip market, and has therefore distorted all prices
in that market, whether they be from SIEs or private enterprises. For this
reason, Customs and Border Protection considers that all prices of HRC
and/or narrow strip in China (regardless of whether the material was
manufactured by an SIE or not) to not be suitable in determining adequate
remuneration for HRC or narrow strip in China, as both private and SIE prices
are distorted.

It is considered that the distortions observed in the Chinese HRC and/or
narrow strip market as a result of GOC influence is another example of where
market distortion makes private domestic prices unsuitable for determining
adequate remuneration, hence providing for the use of external benchmarks.

Import prices

Customs and Border Protection has considered whether it would be suitable
to use imported HRC prices into China as an appropriate in-country
benchmark.

However, Customs and Border Protection considers that any import prices for
HRC in China in the investigation period are not reasonable for establishing a
benchmark as they would logically need to be at levels that are comparable
to the GOC-distorted domestic HRC price in order to be a viable alternative.
It is considered that this notion is confirmed by the fact that China does not
import significant quantities of HRC in any case (appearing to be somewhat
isolated from the global HRC market).

173 page 55.
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Benchmarks used - external price average

Benchmarks selected

After concluding that private prices in China are unsuitable for determining a
benchmark for adequate remuneration for HRC and/or narrow strip, Customs
and Border Protection has determined that it is instead reasonable to
construct benchmarks for HRC using:

+ the average of verified domestic black HRC costs incurred by
exporters cooperating with the investigation into HSS from Korea,
Malaysia and Taiwan to arrive at a black HRC price;

* the average of verified data of domestic pre-galvanized HRC costs
incurred by cooperating exporters from Korea and Taiwan to arrive
at a pre-galvanized HRC price;74

at comparable terms of trade and conditions of purchase to those observed in
China.

Further, Customs and Border Protection has adjusted this benchmark to take
account of:

. differences in delivery terms observed in China (ex-works,
delivered); and

. the reduced cost of narrow strip in China (see below for adjustment
discussion).

Reasons for chosen benchmarks

Customs and Border Protection notes that ATM, in its application and
subsequent submissions, has proposed that the domestic Japanese free-on-
truck (excluding delivery) HRC prices from Steel Business Briefing (SBB) be
used as an appropriate benchmark for HRC in China. Various submissions
have also been lodged by interested parties that refute the suitability of this
Japanese price as a benchmark.

Regardless, Customs and Border Protection considers that the above verified
prices of domestic black HRC purchased by cooperating exporters from
Korea, Malaysia and Taiwan to be a reasonable benchmark basis, noting
that:

o this data represents domestic prices actually paid for HRC by HSS
manufacturers (as opposed to a benchmark like the SBB price,
which is arrived at be market research of quoted prices rather than
prices actually paid);

174 as pre-galvanised HRC was readily identifiable in these exporters’ records, and considerad to have been purchased
in quantities that represented a vaid sample of galvanised HRC cosls.
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o this data represents delivered domestic prices (as do the HRC
purchases recorded by Chinese exporters), at similar terms of
trade;

o this data is for purchases of HRC by manufacturers of HSS, so they
are likely to be for similar grades and specifications of HRC as that
used in China (as opposed to generic HRC prices which may
include specialised grades); and

. it is considered the best available, reliable, and reasonable data to
reflect the cost of HRC in South-East Asian markets.

In arriving at these benchmarks, Customs and Border Protection notes that
the verified HRC purchase prices of Thai HSS exporters have been
deliberately omitted from the benchmark averages. This is due to:

. the uncertainty that Customs and Border Protection considers still
exists over the reasonableness of the price of domestic HRC in
Thailand (investigations are continuing into allegations of a
particular market situation in Thailand resulting from alleged GOT
price measures on HRC in that market — see Appendix B);

. the fact that Customs and Border Protection has assessed that the
exclusion of verified Thai exporters’ HRC purchase cost data from
the benchmark averages does not significantly alter the benchmark
average;'’s and

. Customs and Border Protection’s position that limiting its
benchmarks to verified data from Korean, Malaysian and
Taiwanese exports remains a sufficiently broad, large and reliable
data set to base this benchmark on.

Adjustments to the benchmark

1) Differences in quality, availability, or marketability

Customs and Border Protection considers that there is not sufficient evidence
on the record to consider that any adjustment needs to be made to its HRC
benchmark to account for differences in quality, availability, or marketability
as evidence has not been presented to suggest significant differences
between these matters in China and the domestic HRC market for Korea,
Malaysia, Taiwan or Thailand.

2) Comparative advantage

Customs and Border Protection notes the Appellate Body's comments in
DS257 at Paragraph 109 that:

It is clear. in the abstract, that different factors can result in one country
having a comparative advantage over another with respect to the
production of certain goods. In any event, any comparative advantage

175 ang subsequently does not significantly aiter the resulting calculations of benefit under Program 20 (see PART I} of
this appen-lix} or normal value in China (see Secticn 6.3.1), which the benchmarks have been used to calculate.
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would be reflected in the market conditions prevailing in the country of
provision and, therefore_would have to be taken into account and
reflected in the adjustments made to any method used for the
determination of adequacy of remuneration, if it is to relate or refer to,
or be connected with, prevailing market conditions in the market of
provision.

This notion is also reflected in the GOC's Submission concerning Chinese
domestic HRC costs and comparisons with other markets at p21, which
concludes

...a price from some other market cannot simply be used as a
benchmark without first attempting to determine its basic suitability for
the task, in a comparative sense, and then adjusting it to accord with
the prevailing conditions in China.

Customs and Border Protection observes this apparent need to adjust for
comparative advantage when using an external benchmark in most
circumstances.

It is noted that the GOC submits that such an adjustment would be a
‘downwards’ adjustment to the established benchmark cost as it considers
that Chinese manufacturers hold a comparative advantage over other global
producers.

However, Customs and Border Protection considers such an adjustment is
not reasonable or warranted in this case.

Firstly Customs and Border Protection notes that, by the GOC’s own
admission, China does not have an unfettered comparative advantage in
producing HRC, narrow strip and the upstream raw materials of these
products. Multiple identified GOC policies, plans and measures identify that
China’s iron and steel industry (including HRC and/or narrow strip) lacks
advantageous conditions.

For example, the State Council's 2009 Blueprint for Steel Industry Adjustment
and Revitalization (the Revitalization Plan) highlights many downfalls of the
Chinese iron and steel industry:

... the problems of the steel industry, which have been accumulated
during the extensive development in the past, have been more
troublesome than ever. (1) Blind investment based on misperception of
market demands and overexpansion of aggregate capacity. Until the
end of 2008, the production capacity of crude steel exceeds the actual
demands for about 100 million metric tons. (2) Weak in innovation. The
research and development and application of advanced production
technology and high-end products are mainly relied on importation and
imitation. Some of the superior quality and key steel products still
request numerous import while the structure of consumption maintains
at a low level. (3) Poor geographical location of production capacities.
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Most production facilities and steel enterprises are located in large and
medium-sized inland cities, where production are poorly conditioned
and seriously restricted in the terms of environmental absorbing
capacity, water resource, transportation and energy supplies; (4) Low
concentration rate. The average production capacity of crude steel is
less than 1 million metric tons. Top 5 producers account only 28% of
total production nationwide; (5) Weak in resource reserve. Domestic
endowment of iron ore resource is low and the degree of self-
sufficiency is less than 50%. (6) Disorder in circulation markets. More
than 150,000 vendors are in the steel market. There is serious
tendency to speculate on the markets.

It is considered this provides evidence to suggest that, if anything, China may
have a comparative disadvantage in certain areas when it comes to
producing HRC, narrow strip and upstream inputs.

Secondly, Customs and Border Protection considers that, in certain areas
where China has developed (or is developing) a comparative advantage in
producing HRC and/or narrow strip, this has been heavily influenced by GOC
activities in the Chinese iron and steel markets (by way of policies, plans and
implementing measures).

This GOC influence is examined in detail in Appendix A.

Customs and Border Protection considers that, in this way, at least some of
whatever comparative advantage Chinese HRC and/or narrow strip producers
may have, is likely to have been created by GOC influence (and hence
should not be adjusted for in any case).

3) Narrow strip adjustment

in its investigations with- cooperating Chinese exporters of HSS, Customs and
Border Protection has observed that the cost of narrow strip incurred by these
exporters was lower than the cost of HRC. This was observed consistently
throughout the investigation period, and seen in particular where exporters
purchased both narrow strip and HRC.

This is reflective of Customs and Border Protection’s understanding that
narrow strip is generally less expensive to purchase than HRC in China.176

Consequently, Customs and Border Protection considers it reasonable to
adjust the HRC benchmark average downwards where appropriate to account
for this price differential for narrow strip.

In arriving at this adjustment, it is noted that the use of narrow strip is unique
to the Chinese market amongst the originating countries/region investigated

176 Custons zna Berder Protection notes that ATAI has provided some information that suggests that narrow strip and
HRC in China during the investigation period were at comparable prices (as abserved m CON177 at Page 27). However,
data verified with Chinese exporters aof HSS contradicts this and is considered to be more reliable.
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in this case, and thus no reliable external data was available to Customs and
Border Protection to arrive at a ‘narrow strip adjustment’. Consequently,
Customs and Border Protection has calculated this adjustment as the
quarterly verified weighted average difference between HRC and/or narrow
strip purchase prices in China by the cooperating Chinese exporters.

It is noted that this differential is considered likely to be distorted by the
observed GOC influence on the domestic HRC and/or narrow strip markets
in, as this influence may adversely affect one product over the other.
However, Customs and Border Protection does not consider this is easily
quantifiable and it is instead reasonable to use the actual difference in prices
for the purposes of establishing a narrow strip benchmark.

4) Delivery

The verified prices of HRC from Korea, Malaysia, Taiwan and Thailand are all
for HRC delivered to the HSS manufacturer’s premises. However, Customs
and Border Protection notes that purchase of HRC and narrow strip by the
cooperating Chinese exporters were made at delivered and undelivered (ex-
works) terms.

To arrive at an ex-works benchmark price, Customs and Border Protection
has used the verified quarterly weighted average delivery cost of HRC and
narrow strip from one cooperating Chinese exporter (being the only exporter
whose data allowed for this isolation and comparison) to arrive at a per tonne
HRC and narrow strip delivery cost in China.

This delivery cost has been deducted from the adjusted benchmark prices to
arrive at an ex-works benchmark price.

It is considered that this delivery cost to be reasonable as it reflects verified,
actual delivery costs for HRC and narrow strip incurred in China.

V(iv) Conclusion

Customs and Border Protection considers that, in assessing whether the
provision of HRC and/or narrow strip in China by SIEs was for less than
adequate remuneration:

» an external black HRC benchmark of average verified Korean,
Malaysian and Taiwanese black HRC prices; and

o an external pre-galvanized HRC benchmark of average Taiwanese
and Korean pre-galvanized HRC prices

should be used to compare with exporters’ purchase prices of HRC from
SIEs.

This benchmark should be adjusted in line with the following (where
appropriate):
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¢ the verified difference between HRC and/or narrow strip in China to
arrive at a benchmark for narrow strip; and

» the verified per tonne HRC and narrow strip delivery cost in China to
arrive at an ex-works benchmark price.

This results in the following 8 categories of benchmark, to be used as
appropriate in determining the adequacy of remuneration for HRC and/or
narrow strip paid by HSS exporters:

black HRC delivered;

black HRC ex-works;

black narrow strip delivered;

black narrow strip ex-works;
pre-galvanized HRC delivered;
pre-galvanized HRC ex-works;
pre-galvanized narrow strip delivered; and
pre-galvanized narrow strip ex-works.
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