SUBLIC FILE
CLAYTON UTZ \Y 51

Confidential

Mr Michacl Kenna 11 November 2011
Manager Trade Measures Branch

Australian Customs and Border Protection Service

Customs House

S Constitution Avennc

CANBERRA ACT 2601

Our ref 11276/80125566

Dear Mr Kenna

Investigation into Alleged Dumping - ITRB Report No 176 Certain Structural Timber Exported from
Austria, Canada, Czech Republic, Estonia, Germany, Lithuania, Sweden and USA

As you know we act for Stora Enso.

The purpose of this letter is to address an issue raised by “Australian Industry” in its comments paper 10 the
effect that normal value should include “the profit achieved on the domestic sales of other timber products
manufactured at the Plana nvill".

We submit that Customs should not add any profit component as to do so would be contrary the provisions
of both the Anti-Dumping Agreement, the Cusioms Act 1901 (Cth) and prior Customs practice.

1. Determination of Normal Value in the Czech Republic

11 Customs would have cstablished, following its verification visit to the Czech Republic, that there
are no sales in the Czech domestic market that can be used to detcrmine normal value.

1.2 As Stora Enso demonstrated during those visits and which Customs would have verified, the
product sold into the Czech domestic market and the sale price for those damaged goods cannot
be considered “like goods” to those exported to Australia. Moreover, none of the sales are
profitable and nor are sales of those goods sold in sufficient quantity.

1.3 Additionally, it is the fact that:
(a) the investigation is only concerned with the export of structural timber by Stora Enso;
(b) no other seller is the subject of investigation of alleged dumping, of structural timber

from the Czech Republic;

(c) following the verification visit by Customs, the mills in the Czech Republic are export
focused and have been established for this purpose rather than supplying the domestic
market;

(d) the limited product that is sold on the Czech domestic market is not sold at a profit,

but a loss - namely because it is not suitable for export nor is it of export grade.
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Constructed normal value

"~

Once it is accepted that there are no domestic sales of the like product on the Czech market it is
not open to Customs to use a domestic selling price to establish a normal value. In conscquence,
the next legally available option is for Customs to establish a normal vaiue based on a
constructed cost to make and sell. The issue in this case thercfore is whether Customs, in
determining a normal value. can include a profit component.

8]
[3%]

Ordinarily, an amount of profit is included where the domestic selling price of the alleged
dumped export is sold at a profit in the home market. The anterior question thercfore is what is
the domestic selling price in the domestic home market. 1f there is no domestic selling price,
then additional questions arise which are dealt with further below.

[ =]
193

However, in the circumstances of this case, wherc the sales price of a like good has been shown
not to have been sold at profit, then no profit should (or indced) can be included in a constructed
norma! value because to do so would result in a sales price which is not representative of,
inismatched with. and has not be obtaincd by reference to the domestic selling price.

[
N

Significantly, there is nothing in the Anti-Dumping Agreement or the Customs Act which would
support the inclusion of a level of profit in such circumstances.

3. Legislation

3.1 ‘Fhe Customs Act provides that where a constructed normal value is to be used, the amount of
profit is to be determined in accordance with the Custonts Regulations.'

32 Customs Regulation 181A provides:

(1) For subsection 269 TAC(5B) of the Act this regulation sets out:
(a) the manner in which the Minister must, for subparagraph 269TAC(2)(¢)(ii) or (4)(e}(ii) of the
Act, work out an amount (the amouni) to he the profit on the sale of goods; and
(1] factors that the Minister must take account of for that pumposc.

2) For sub regulation (1). the Minister must if r bly possible. work out the amount by using data
relating to the ucti d sale of like goods by the exporter or producer of the goods in the ordinary

course of trade

3) 1f the Minister is unable to work out the amaunt by using the data mentioned in sub regulation (2). the
Minister must work out thc amount:
(a) by identifving the actual amounts realised by the exporter ot producer from t lc of the same
gengral categgry of goods in the domestic market of the couniry of expory; or

(b) by identifying the weighted average of the actual amounts realised by pther exporters of
producers from the sale of like £00ds in the domestic market of the country of export. or

(<) subject 10 sub regulation (4). by using any other reasonable method and having regard to all refevant
information.

h 118
(2) the Minister uses a method of calculation under paragraph (3)(c) to werk out an amount
representing the protit of the exporter or producer of the goods: and

' Section 269TAC(5B) of the Custums Act
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(b) the amount worked out exceeds the amount of profit normaliy realised by other exporters or
producers on sales of goods of the same general category in the domestic market of the
country ol export:

the Minister must disregard the amount by which the amount worked out exceeds the wnount of profit
normally realised by other exporters or producers

(5 For this regulation. the Minister may disregard any information that he or she considers fo be unrcliable

(6) A word or expression that is defined in Purt XV of the Act and used in this regulation has the meaning
given by that Pan.

v
[9%)

As stated above in 1.3(b) & (d) and 2.3 above:

(a) there is no actual profit that accrues to Stora Enso on the sale of 'like” goods which can
be used. In this way Regulation 181A(2) does not operatc.

(b) there are no sellers of like goods in the Czech Republic whose profit figures can be
used. In this way Regulation 181A(3)b) does not operatc.

34 This lcaves then the potential application of Regulation 181A(3)(a) & (c).

35 “The Panel in Thailand — Anti Dumping Dudies on Angles, Shapes and Sections of Iron Or Non
Alloy Steel and H Beams form Poland made it clear that the cxpression “the same general
category of producis” (an expression reflected in Reg 181A(3)a)) should be interpreted
narrowly‘ and that it only includes profit obtained from goods “that approximate as closely as
possible the price of the like product in the ordinary course of trade in the domestic market of the
exporting country”

3.6 fn this case it is not possible to find a product that approximates as closely as possible to a like
product, nor is there a product which is in fact sold from which a profit margin can be
determined. It must follow therefore that there is no basis for using any other reasonable
methodology (see Reg 181A(3)(c)) to obtain a profit when in fact in the relevant market there is
no profit obtained.

w
~

Similarly, information that may be used must reflect what profit should be obtained on the
domestic market in the Czech Republic. Given that there are no profitable sales, Customs cannot
use profit obtained (rom an investigation of structural timber in another country, and apply it to a
constructed normal value for a sale price in the Czech Republic.

4. Australian Practice

4.1 In Termination Report No 173¢, Termination of an Investigation into the Alleged Dumping of
Consumer Pineapple Exported from Indonesia, Customs acknowlcdged that the exporter did not

2 WT/DS 122/R (28 September 2000)

3"Sec appendix A which relevantly sets out what the Panel decided and said in paragraphs 7.1121t0 7.115 of the
decision.
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have any domestic sales of either 'like goods or a similar catcgory of goods'. Customs did not
have available to it information from any other Indoncsian exporter. In consequence it applicd
'zero’ profit in its constructed normal value analysis.

42 Customs correctly determined that when there is no profit on either the sale of the like goods or
similar category of goods, and in the absence of information from other sellers in the relevant
exporting country, it could not determine a profit under either Regulation 181A(3Xa) or

181A(3)(b).

4.3 In respect of Regulation 181(3)(c), which allows any reasonable method to be used to determine

’ a profit having rcgard to all relevant information, Customs considered whether regard could be
had to profit obtaincd in another country (Philippines), but rejected that approach in that case for
at least the following reasons:

(a) there was no evidence that the Philippines market was an appropriate comparator for
the domestic market in Indonesia;

(b) the volume and nature of the market in the 2 countries differed substantially; and

(©) other categorics of goods could not be used as it was uncertain, the information would
have been unverified and it could not be determined if the amounts were relevant to
domestic sales only.

44 Australian industry raised a numbcr of objections in that case as to why profit should be included,
even though no sales were prafitable. Those objections included claims that it would be
inconsistent with the legislative intent of the Customs Act and that it was commercially
unrealistic not to include a profit. One suggestion was that Customs could use the level of profit
obtained by the company for its overall business for sales during the investigation period.

4.5 With respect, Customs correctly pointed out that Australian lcgislation recognises that in certain
cases profit can not be added and more gencrally that sales below cost might be in the ordinary
course of trade and normal business practice. Customs likewise correctly determined that to rely
on overall sales or the EBITA of the company as a basis for determining a profit was not open
when, the company’s revenue is determined almost entirely by export salcs.

4.6 We contend that Stora Enso stands in an identical position to that of the exporter the subject of
Terminction Report No 173c.

5. EC Practice

w

In the Judgment of the Court (Fifth Chamber) in Minola Camera Co. Ltd v Council of the
European Co ities. - Anti-chomping duties on plain paper photocopiers originating in
Japan,” the Court stated:

*The aim of consiructing the normal value is 1o establish a normal value which comes
as close as possible to the selling price that the product in question would have if it

' European Court reports 1992 Page 101577 - Case C-178/87 dated 10 March 1992.
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were sold in the country of origin or exporting cownry in the ordinary course of
rade”

w
o

The Court found that a dumping authority may take into account cither the profit margin realised
on sales of the manufacturers or profit realised by another company, or could have recourse to the
average profit realised by other exporters sold during the investigation period on that market.

However the Court made it clear that a dumping authority could not take a profit margin and
apply it where there was no_profit on the salcs uscd to determine a normal value as to do so
would be to establish a normal valuc which did not correspond to the price obtained in the
ordinary coutse of trade.

w
[

6. Conclusion

6.1 Customs should not include a profit component in this casc and, we respectfully contend that to
do so would run counter to the Anti-Dumping Agrecment, the Customs Act and the recently
cstablished practice of Customs.

ours sincerely

Chami, Partoer Michael Mulgrew, Lawycr
A6] 29353 4744 +61 2 6279 4054
zchami@claytonutz.com : mmulgrew@clavtonutz.com

Legal\305549524 1 5




PUBLIC FILE
CLAYTON UTZ iyl

Mr Michacl Kenna, Australian Customs and Border Protection Service 11 November 2011

Appendix A

“We do find a certain amownt of guidance in other provisions of Article 2.2.2, in partictdar its chapeau and
its overall structure, however. In particular, we note that. in general, Article 2.2 and Article 2.2.2 concern
the esiablishment of an appropriate proxy for the price “of the like product in the ordinary course of trade in
the domestic market of the exporting country* when that price cannot be used. As such, as the drafting of the
provisions makes clear, the preferred methodology which is set forth in the chupeau 1s 1o use actual data of
the exporter or producer under investigation for the like product. Where this is not possible,
subparagraph(i) and (ii) respectively provide for the databuse 1o be broadened, either as 1o the product (i.e.,
the sume general category of products produced by the producer or exporter in question) or as to the
producer (i.e.. other producers or exporters subject to investigation in respect of the like product), but not
both. Again this confirms that the intention Of these provisions is to obtain reswdts that approximate as

closely as possible the price of the like product in the ordinary course of trade in the domestic market of the
exporting country.

This context indicates to us that the use under subparagraph (i) of a narrower rather than a broader ‘same
general category of products * certainly is permitted. Indeed, the narrower ihe category, the fewer products
other than the like product will be included in the category. und this would seem 10 be fully consistent with
the goal of obtaining results that approximute as closely as possible the price of the like product in the
ordinary course of trade in the domestic market of the exporting country.”

Additional contextual support can be found in Article 3.6 (a provision related to data concerning injury),
which provides that when available data on “criteria such as the production process, producers’ sales and
profits " du not permit the separate idemification of production of the like product, “the effects of the dumped
imports shall be assessed by the examination of the production of the narrowest group or range of products,
which includes the like product, for which the necessary information can be provided’ (emphasis supplied).
Althougli this provision concerns information relevant to injury rather than dumping, and although we do
ot mean 1o suggest that use of the narrowest possible category including the like product is required under
Article 2.2.2 (i), in our view Article 3.6 provides contextual support for the conclusion that use of a narrow
rather than a broader category is permitted.

We note Poland’s argument that a hroader category is more likely than a narrower one to yield
‘represemative " results (hy which we presume Poland to mean representutive of the price of the like product
in the ordinary course of trade in the domestic market of the exporting country), but we believe that as a
matter of logic the opposite more often is likely 10 be irue. The broader the category, the niore products
other than the like product will be included, and thus in our view the more potential there will be for the
constructed normal value to be unrepresentative of the price of the like product. We therefore disagree with
Poland that Article 2.2.2 (i) requires the use of brouder rather than narrower categories, and believe 10 the
contrary that the use even of the narrowest general category that includes the like product is permitred”

(our emphasis)
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