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Public File
Dear Sir/Madam,

Resumed Investigation No. 557 — Copper Tube exported to Australia from China and Korea - MM Kembla
submission to the Statement of Essential Facts

MM Kembla refers to the Anti-Dumping Commission’s resumed investigation concerning copper tube exported to
Australian from the People’s Republic of China (China), and Korea. MM Kembla makes the following comments in
relation to the recently published Statement of Essential Facts (SEF/SEF 557A).

1. Matters relevant to the initial and resumed investigations
In its assessment of the Anti-Dumping Commission’s (the Commission) initial termination decision for Investigation
No. 557 (INV 557), the Anti-Dumping Review Panel (ADRP) assessed in the Commission’s favour that the following

were correct or preferable conclusions:

- that a particular market situation (PMS) did not exist and that Chinese exporters did not benefit from a
countervailing subsidy;

- that there was no basis for adjusting the exporters’ normal value(s) for differences in the copper costs
relating to scrap used in domestic or export sales; and

- that the invoice date for fair comparison was appropriate, and that a normal value adjustment was not
required to account for copper volatility or hedging costs.
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The ADRP however revoked certain aspects of the Commission’s termination decision, concluding that:

- the Commissioner’'s decision not to include International Standards or Wall Thickness (WT) (by the process
of drawing thin) as a separate category in the Model Control Code (MCC) structure, or alternatively, by not
making appropriate adjustments in the comparisons of normal value and export price for Chinese and
Korean exporters, was not the correct or preferable decision;

- the Commissioner’s decision that it was satisfied that an adjustment to Chinese and Korean normal values
for differences in capping and cleaning costs was unnecessary, was not the correct or preferable decision;
and that

- the Commissioner's decision concerning the profitability of Hailiang Australia and the related finding of the
arms-length nature of export sales between Hailiang Hong Kong and Hailiang Australia was not the correct
or preferable decision.

On 21 December 2022, the Commission published Anti-Dumping Notice No. 2022/111 advising of the resumed
investigation. MM Kembla details below its support for certain facets of the SEF’s preliminary findings, but ultimately
seeks to convey its disappointment in the conclusions reached by the Commission — that the imposition of measures
is not warranted and that the resumed investigation should be terminated.

3. MCC amendments and revised variable factors
Capping/cleaning costs

MM Kembla concurs with the Commission'’s revised conclusions on the composition and application of the MCC
structure regarding capping costs. The reinstatement of the capping costs component of the MCC for Hailiang China
(Hailiang) has resulted in the recognition of manufacturing overheads and direct labour expenses associated with
tube cleaning and installation of the cap. Capped copper tube also exhibits different prices to uncapped goods, the
recognition of which in the MCC structure has now resulted in revised variable factors for Hailiang.

Arms-length export price assessment

MM Kembla also concurs with the Commission’s conclusions regarding the arms-length export price assessment
between Hailiang Australia and Hailiang Hong Kong. The recognition of unusual trading practices via affording
extended payment terms is consistent with MM Kembla’'s understanding that the relationship between the two parties
translates into an advantageous position for the importer in the Australian market — one which is not reflective of a
level playing field.

Wall thickness & outside diameter

In relation to wall thickness and outside diameter, MM Kembla has maintained throughout the course of the
investigation that these variables have a significant effect on the cost and resultant selling price of seamless copper
tube products. In an examination of the exporters’ tube prices at the invoice level, the Commission has concluded
that the price per kilogram for different tube sizes is generally comparable, particularly when examined by wall
thickness, and that this pattern in pricing is consistent across the exporters’ domestic and Australian markets.’

In assessing MM Kembla’s claims for a more detailed MCC analysis of outside diameter and wall thickness other
than that which was originally undertaken, the SEF states that:2

1 SEF 557A, p. 37.
2 |bid, p. 28.
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...the commission has added a tube size MCC category. However, the commission does not agree it is
necessary for this new category to take the form outlined in MM Kembla’s submission.

Analysis of the relationship between price and cost for different tubes sizes supports a conclusion that there
is no practical benefit in adopting MM Kembla’s proposed new MCC categories. It also carries the risk of
causing the model matching process to become so complex as to render the task unworkable.

MM Kembla's revised MCC proposal sought to include within the Commission’s analysis outside diameter (OD)
characteristics of between 9.52 millimetre (mm) and 53.98mm, and wall thickness characteristics of between 0.81mm
and 2.41mm.3

Notwithstanding that the Commission has concluded that MM Kembla’s proposed MCC additions would not override
the finding that each exporter satisfies the criteria for their normal value to be determined under section 269TAC(1),
(i.e. the exporter made domestic sales of like goods in a sufficient volume),* MM Kembla submits that the
Commission should have nonetheless undertaken this more detailed MCC assessment.5 The detailed assessment
would then have dovetailed into the new MCC sub-categories that captured the tube sizes exported to Australia
versus those that were not.%

4. An inequitable outcome for Australian industry

MM Kembla wishes to express its disappointment in the SEF’s overarching preliminary termination recommendation,
which fundamentally stems from an absence of above de-minimus dumping margins and the consequent
inapplicability of the injury causation assessment.

The clear and material delineation between the negative dumping margins assessed for Chinese exporters vis-a-vis
the positive ones found for Korean exporters highlights the obvious difference in home market prices — home market
prices of which MM Kembla continues to maintain are distinguishable by virtue of the market situation in China and
the level of subsidies received by Chinese producers of seamless copper tube.

The Commission’s original, and the ADRP’s subsequent conclusions on these matters are a substantial deviation
from other jurisdictions. These other jurisdictions have and continue to assess the Chinese copper tube market as
one impacted by government intervention, above de-minimus countervailable subsidies, and a lack of like goods for
fair comparison purposes. For example, in the recent Canada Border Services Agency (CBSA) re-investigation
inquiry of certain copper pipe fittings from the United States, South Korea, and China, the CBSA determined that
Hailiang benefited from the following subsidy programs during the February 2022 — January 2023 investigation
period:”

Design, Research and Development Grants;

Export Development and Performance Grants;

Loans from State-Owned Banks at Preferential Rates;

Municipal/Local Income or Property Tax Reductions;

Subsidies Related to Company/Enterprise Development and Innovation;
Subsidies Related to Employment, Training and Recruitment;

Subsidies Related to Pandemic Support;

Subsidies Related to Science and Technology;
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3 EPR 557, folio no. 49.

4 SEF 557A, p. 28.

5 This could be undertaken at a truncated level, consolidating the proposed WT and OD characteristics into subcategories.
6 SEF 557A, p. 38.

7 Refer https://www.cbsa-asfc.gc.ca/sima-Imsi/ri-re/cpf2023/cpf2023-nc-eng.html
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9. Subsidies Related to Talent and Skills; and
10. Subsidies to Provide Business Support.

The CBSA also determined that normal values could not be assessed with reference to home-market selling prices
due to an absence of comparable sales (i.e. neither identical, or with characteristics closely resembling), and instead
were based on the aggregate of the cost of production of the goods, a reasonable amount for administrative, selling
and all other costs, plus profit.

Furthermore, the United States (U.S.) has also continued to hold that trade measures are required for copper tube
exports from China.

In the original October 2010 Less-Than-Fair-Value Investigation findings of Seamless Refined Copper Pipe and
Tube, the Department of Commerce (DOC) found that Chinese exporters had dumped the subject goods into the
U.S. market by margins of 11.25 — 60.85 percent (the dumping margin for Hailiang was determined as 60.85
percent). As at February 2022 (in the second Sunset Review), the DOC maintained that revoking the measures
would be likely lead to continuation or recurrence of dumping, at the above-noted margins.8 In April 2022, the U.S.
International Trade Commission subsequently determined that revoking the existing antidumping duty orders on
imports of copper pipe and tube from China would be likely to lead to continuation or recurrence of material injury
within a reasonably foreseeable time.®

The Commission may consider this a moot point at this stage of INV 557, but it doesn’t detract from the fact that a no
PMS/no above de-minimus countervailable subsidy finding, an affirmative like-goods assessment, and an absence of
causation stands in contrast to trade precedent and has resulted in a preliminary trade remedies outcome for
Australian industry that fails to address material injury from what would otherwise have been determined as positive
Chinese dumping and subsidisation.

If you have any questions concerning this submission, please do not hesitate to contact me.

Yours sincerely,

Tony Bova
Executive General Manager

8 Refer Issues and Decision Memorandum for the Expediated Sunset Reviews of the Antidumping Duty Orders on Seamless Refined Copper
Pipe and Tube from the People’s Republic of China and Mexico. February 24, 2022.
9 Refer https://www.usitc.gov/press_room/news_release/2022/er0428111922.htm
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