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na (China).
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reasons for the recommendations contained In REP 181, material findings of fact or law on
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wldomowhdonbwpponhﬂndlm.
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Whes!
Manufacturing Co. 6.5%
Toldoer Wheel 19.9%
Co. Lid . Waeighted average export prices were compared with
Zhejlang Jinfel weighted average oorresponding normal values over
Kaida Wheel Co. 5.6% the Investigation period in terms of subsection
Lid 269TACB(2)(n) of the Customs Act 1901.
Zhejiang Yueling
Co. Lig 2.9%
Selected non-
cooperating 29.3%
exporters
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I, JASON CLARE, Minister for Home Affalrs, have considered, and accepted, the
recommendations of Customs and Border Protection, the reasons for the recommendations, the
mateﬂafﬂndlmadfactonwchmemonmmﬂomarebmdamlheevldonoerolied onto
support those findinga in REP 181. | am satisfled, a8 to the goods that have been exported to
Australla, thatﬂ\eamuntafﬂioupoﬂprbedmgoodslslmmme normal value of those
goods and because of that, materla! injury to the Austrailan industry producing like gobds might
have been caused If the security had not been taken, Therefore under 8.269TG(1) of the
Custome Act 1901 (the Act), | DECLARE that section 8 of the Customs Tarift (Ant-Dumping)
Act 1975 (the Dumping Duty Act) applles to:

+ tha goods; and

s like goods thet were exported to Australia sftsr 31 May 2012 (when the Chief
Executive Officer made a Preliminary Affirmative Determination under 8.2689TD(4)a)
of the Act that there appeared to be sufficlent grounds for the publication of a dumping
duty notice) but before publication of this notice.

IamdsonﬂlﬂodMtrnamuntofmeaponprloodlhooodohlhwulmdybun
oxpa'hdtnluwallllnlouthnnthunmofﬁonomﬂvaluedﬂmgoods.;ndthe

This deciaration applies in relation to ol exporters of the goods and like goods from Chine to
Australla other than Zhejiang Shuguang Industrial Co, Ltd.

The considerations relevant to my determination of matertal infury to the Austrafian industry
caused by dumping are the size of the dumping margine, the effect of dumped imports on prices
in the Austrailan market In the form of price suppression and the conssquent impact on the
Australian industry including loss of salee volume, loss of revenue, loes of profits and

Industry Is being caused or threatenad byafmahartmmhnuporuuonofmmm
and have maMMMIﬂuwmwmmmeGMndﬂm dumped
goods. .

Inierested perties may seek a review of this decision by lodging an application with the Trade
Measures Review Offioer, lnmrdanaﬂthﬂnwlmnonhinnnwonﬁdeXVBdh
Act, within 30 days of the publication of this . '

Particulars of the export prices, non-injurious prices, and normal values of the goods (as
ascertained In the confidentisl tables to this notioe) will not be published as they may reveal
confidential information,

Enquiries concerning this notice may be directed to the case manager on telephone number
(02) 8275 56489, fax number (02) 6276 6090 or emat irops2@customs gov.au.

Dated thisd W day of Gt | 2012

JASON CLARE
M Home Affalrs
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Notice under section 200TJ(1) and (2) of the Customs Act 1901

mmmwmmmmmwmmwwm
completed MIMMWMMMGWGMMMMI(WO)(U\O
Qoode), classified 1o teriff subhesding 8708.70,91/ 78, 8708.70.9¢/ 80 and 8718.80.00/ 39 In

Schedule 3 of the Customs Tari Act 1965 exported 10 Austraiie from the Peopie’s Republic of
China (China).

In WJ‘MRUM:W No. 181 (REP 181)2%.::::!« Pm:g’on
recommended the publication of & countervalling duty notioe respect goods. 181
Border Protection, a staiement of the

Particulars of the su programs and level of subsidisation established for exporters are set
mlnhmm

Fc T Loy o N o

~ Programe 1, 4 51%
%ﬁdm 81,4811, 93,14, 23, 2, 9, 32, 3544, 46
coopersting 48, 50, 81, 83, 58 58.0%
L oqorters
;Enat:mmududumunmmmmmnmman

of the Customa Act 1901 (the Act), | DECLARE that section 10 of the Customs Tarif Anu-
Dumping) Act 1975 (the Dumping Duty Act) applies to: é
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o the goods; and

o Iike goods that were exported to Australla afier 31 May 2012 (when the Chief
Executive Officer made a Preliminary Affrmative Determination under 8.269TD4(a) of
the Actin respect of the goods) but before the publication of this notice.

I am also satisfied that a countervallable subsidy has been received In respect of the goods that
have already been exported o Australla; and that a countervaiiable subsidy may be recelved in
respact of llke goods that may be exported to Australia In the future; and because of that,
meterial injury o the Australian Industry producing like Q00ds has been caused. Therefore
under 8.2697.(2) of the Act, | RECLARE that section 10 of the Dumping Duty Act applies to like
goods that are axported to Australia afier the date of publication of this notice,

Thig declaration applies in reiation 1o al uponmdthegobdsand IIke goods from China to
~ Australia (other than CITIC Dicastal Whee! Manufacturing Co. Ltd and Zheflang Shuguang
Indusirial Co. L (glso known as PDW)).

prloulnthemmllanmarkatlnmeforrndpﬂoewppmdonm the consequent impact on
the Austraiian industry Including loss of sales volume, loes of revenue, loss of profits and
profitabitty, reduced capacity utilsation, reduced employment and reduced return on
Investment. In makng my determination, | have considered whether any Injury o the Australian

Intrested parties may seek  review of this decislon by lodging an appiication wih the Trade
Measures Review Officer, in accordance with the requirements in Division 9 of Part XVB of the
Act, within 30 days of the publication of this notics. '

Particulars of the non-injurious prices of the goods (as ascertained In the confidential tables to
this notice) will not be published in this notice a3 they may reveal confidential Information.

Enquiries concarning this notice may be divected to the case manager on islephone number
(02) 6275 5649, fax number (02) 6275 6990 or eml trops2@customs.gov.au,

ey of Fak, 2012
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ABBREVIATIONS
ACDN | Australian Customs Dumping Notice =~
the Applicant | Arrowcrest Group Pty Limited
Australian industry the Australian industry producing aluminium
' woo.. ,roadwheels
| Arrowcrest | Arrowcrest Group Pty Limited -
- AM Aftermarket
ARWs Aluminium Road Wheels
CEO Chief Executive Officer of the A
Customs and Border ProtectionGegffommy, T |
China People’s Republic of Chi ]
CITIC Dicastal CITIC Dicastal Wheel Ma , Ltd
CTMS cost to make and se
Customs and Border the Australian Cust@ns an
Protection
Dragway
EU -
FIE
FOB
GM Holden
GOC ent of China i I
GQ ent questionnaire
GuUC 0ds under consideration (also referred to as

oods, and aluminium road wheels)
ejiang Jinfei Kaida Wheel Co., Ltd
London Metal Exchange

The Minister for Home Affairs
non-injurious price

Original Equipment Manufacture
preliminary affirmative determination
Zhejiang Shuguang Industrial Co. Ltd also
known as PDW International Co.

Jinfei Kaida

Performance Performance Wheel Nominees Pty Ltd trading
| as Performance Industries

Pilotdoer Pilotdoer Wheel Co., Ltd .

Primal ) Primal Alloy Wheels and Tyres

SEF ) Statement of Essential Facts -
 SGQ | Supplementary Government Questionnaire

SHFE ... | Shanghai Futures Exchange =~
 SOE state-owned enterprise o
| TariffAct | Customs Tariff Act 1995 _ :
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- unsuppressed selling price

' Versus

Kelso Group Pty Ltd as trustee for The Kelso

Family Trust trading as Versus Wheels
Australia

YHI

Yueling

Zhejiang Yueling Co. Ltd

R

YH Manufacturing Co.Ltd
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This investigation is in response to an application by Arrowcrest Group Pty
Ltd (Arrowcrest) for publication of a dumping duty notice and a countervailing
duty notice in relation to aluminium road wheels (ARWSs) exported to Australia
from the People’s Republic of China (China).

This report (REP 181) sets out the Chief Executive Officer (CEQ) of the
Australian Customs and Border Protection Service's (Customs and Border
Protection) recommendations to the Minister for Home Affairs (the Minister) in
relation to the investigation.

1.1.Recommendation

The delegate of the CEO recommends to the Minister thaf’

B's exported to
Bng Shuguang

1) a dumping duty notice be published in resped
Australia from China by all exporters, o
Industrial Co. Ltd (PDW); and

2) a countervailing duty notice be pu
exported to Australia from Chin
Dicastal Wheel Manufacturin

regpect of ARWs
s, other than CITIC
IC Dicastal) and PDW.

give effect to the decision, the
nd schedules, under s.269TG(1),
2) of thé”Customs Act 1901' (the Act), and

If the Minister accepts this recomm
Minister must sign the relev
269TG(2), 269TJ(1) and 2
s.8 and s.10 of the Cu
Duty Act).

The CEO's powers under this Division have been delegated to certain officers
of Customs and Border Protection.

1.2.2. Application

On 26 September 2011, Arrowcrest, on behalf of the Australian industry
manufacturing ARWs, lodged an application requesting that the Minister

I A reference to a division, section or subsection in this report is a reference to a provision of the ‘
Customs Act 1901, unless otherwise specified. |

REP 181: Aluminium Road Wheels China 10
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publish a dumping duty notice and a countervailing duty notice in respect of
ARWSs exported to Australia from China.

The delegate of the CEO was satisfied that the application was made in the
prescribed manner by a person entitted to make the applicationz.

1.2.3. Initiatlon of investigation

After examining the application, the delegate of the CEO was satisfied that:

+ the application was made in the manner required;
» there is an Australian industry in respect of like goods; and
. there appeared to be reasonable grounds for the publicatio
dumping duty notice and a countervailing duty notice in
goods the subject of the application, or for the public
upon the importation into Australia of such goods3

The CEO decided not to reject the application a 0 am
this investigation was published on 7 Novembeff 20114 ‘

Customs Dumping Notice (ACDN) 2011/54
1.2.4. Statement of essential fa
On 27 April 2012, the delegate of t ced on the public record a

statement of essential facts 181) 8y which the delegate proposed to
base a recommendation toffhe Minjster concerning the publication of a

dumping duty notice an‘n’te iling duty notice in this investigation.

e initiation of
0 Australian

Interested parties Wgre invity to lodge responses to SEF181 by no later than
depgghal versions of all submissions considered are
rd for this investigation.

ntaing non-confidential submissions by interested

partj non-@onfidential versions of Customs and Border Protection’s visit
r publicly available documents. It is available by request in
har@g#Py in Canberra (phone (02) 6275 6547 to make an appointment), or
http://adpr.customs.gov. ms/.

Documents on the Public Record should be read in conjunction with this
report.

1.2.5. Preliminary Affirmative Determination

On 31 May 2012, the delegate, after having regard to the application and

2 Section 269TB
3 Subsection 289TC(1)
4 Subsection 269TC(4)

REP 181: Aluminium Road Wheels China 11
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submissions, was satisfied that there were sufficient grounds for the
publication of a dumping and countervailing duty notice in respect of ARW
exported to Australia from China and made a preliminary affirmative
determination (PAD)? to that effect (PAD181).

Following this PAD, Customs and Border Protection decided to require and
take securities® in respect of any interim dumping and countervailing duty that
may become payable in respect of ARW from China that were entered into
home consumption on or after 31 May 2012.

1.3.Report 181

Within 155 days after the initiation of an investigation, or such Ig
as the Minister allows’, the CEO must give the Minister a rep asped of
the goods the subject of the application.

The Minister granted an extension to the date by whig 1 had to be
placed on the public record. This report was provide i

12 June 2012.

In formulating the final report the CEO mu
concerned, any submissions concernin
delegate of the CEO has had regard
any submission in response to SE
Protection within 20 days after the
public record, and any other matters

1.4_Findings and con@ ‘
Customs and Border PM s made the following findings and
conclusions based g availaMe information provided during the course of the
investigation.

regal to the application
he notice to which the
rpqge of formulating SEF181,
y Customs and Border
ement was placed on the
sidered relevant.®

1.4.1. Au stry (Chapter 4 of this report)

Cu Bgider Protection found:

. is an Australian industry producing like goods;

- th&ylike goods were wholly manufactured in Australia by Arrowcrest; and
the Australian industry consists of one main Australian manufacturer of

ARWs, being the applicant. The applicant manufactures the majority of

Australian produced ARWs and as such any injury to the applicant is
considered representative of overall injury to Australian industry. All other

58.269TD

6s.42

7 If the date by which the SEF must be placed on the public record is extended, this extends the dats
by which the final report is due to the Minster by a corresponding period — s269TC(4)(bf).

8 Subsection 269TEA(3)

REP 181: Aluminium Road Wheels China 12
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Australian manufacturers were contacted and their volumes considered
too small to be considered separately.

1.4.2. Dumping investigation (Chapter 6 of this report)

Customs and Border Protection determines that a market situation existed in
relation to the domestic market for ARWSs in China during the investigation
period such that selling prices in that market are not suitable for normal value
purposes. Normal values have been constructed replacing exporters’ costs
of aluminium and/or aluminium alloy with a benchmark cost.

values under section 269TAC(2)(c), in relation to ARWs exporte
to Australia during the investigation period, other than those
PDW, Customs and Border Protection found that:

« the goods were dumped; and
» the volume of dumped goods, and the dumping e not
negligible.

Customs and Border Protection found the fgHoWing dulping margins:

Table 1: Dumping Margins

CITIC Dicastal

PDW

Pilotdoer .
Jinfei Kaida 5.6%
Yueling 9.8%
Selected non-cooperating exporter. 20.3%

inated the dumping investigation as it related to PDW on
R181, available on the public record, sets out the details of

Following its investigation into 40 alleged subsidy programs, plus additional
programs identified during the course of the investigation, Customs and
Border Protection has made the finding that the following 34 programs are
countervailable subsidies:

% Section 269TDA(1)

REP 181: AlJuminium Road Wheels China ' 13
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No. Program
1 Aluminium provided by government at less than fair value
4 Preferential income tax for hi-tech enterprises
5 Preferential tax policies for western development “Go West” strategy
6 Preferential tax policies for FIEs established in the coastal economic
open areas and in the economic and technclogical development zones
7 Reduced tax rate for productive FIEs scheduled to operate for a pag
of not less than 10 years
8 Preferential tax policies for FIE export enterprises whose an
value of all export products amounted to 70% or more
9 Preferential tax policies for FIEs which are technolg
knowledge-intensive
10 Preferential tax policies for enterprises which
unemployed people
11 Preferential tax policies for FIEs in technology
industrial developrment zones, and for ge te Ogy enterprises
invested In and aperated by FIEs
13 Preferential tax policies for ente technology
14 Preferential tax policies for enterp b little profit
21 Grants for encouraging tablish t of headquarters and regional
headquarters with foreifh investgent
22

Preferential tax tr s fog¥new hi-tech enterprises (NHTE) in
special zones .

35 Matching funds for International market development for SMEs
36 Innovative experimental enterprise grant
37 Special support fund for non-State-owned enterprises (NSOEs)
38 Venture Investment Fund for Hi-Tech Industry
39 Superstar Enterprise Grant
40 One-time awards to enterprises whose products qualify for “Well-known
Trademarks of China” or “Famous Brands of China”
41 Technology assist
42 Export suﬁsidies
REP 181: Aluminium Road Wheels China 14
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43 SME assist

44 Environmental subsidies

46 Government Incentives for the Top Taxpayer of the Year-Qinhuangdao
City

47 Financial Support from China Postdoctoral Science Foundation

48 Foreign Trade Public Service Platform Development Fund

50 Patent Application Fee Subsidy

51 Enterprise Development

53 New Product Trial Production

56 Patent grants

Subsidy margins determined are:

Table 3: Subskily Margins

CITIC Dicastal
PDW
Pilotdoer
Jinfei Kaida
Yueling 51%
Selected Non-cooperati 58.8%

In reiation China, where the delegate is satisfied that the
i than 2%, the delegate must terminate the investigation
to that exporter.

gate terminated the countervailing investigation as it related to CITIC
| and PDW on 8 June 2012. TER181, available on the public record,
sets ouhe details of the termination.

1.4.4. Economic condition of the industry (Chapter 8 of this report)

In the investigation period the Australian industry producing like goods
experienced injury in the form of: ' :

lost sales volume;

» lost revenue;

« price suppression;

« lost profits and profitability;

REP 181: Aluminium Road Wheels China ' 15 ‘



PUBLIC

. reduced return on investment;
» reduced employment; and
» reduced capacity utilisation.

1.4.5. Have dumping and subsidisation caused material injury?
(Chapter 9 of this report)

Customs and Border Protection found the dumping and subsidisation caused
material injury to the Australian industry.

1.4.6. Will dumping and subsidy and material injury continue? (Chapter
10 of this report)

Customs and Border Protection found:
» exports of ARWSs from China in the future may be at d idised

prices; and
« continued dumping or subsidisation may cause fi @ eNl injury to

the Australian industry.
1.4.7. Proposed recommendation ; < ,

Based on these findings the delegate re ndg to the Minister that:

¢ adumping duty notice be p
Australia from China Il exp@gters, other than PDW; and

¢ a countervailing dutghotice be piblished in respect of ARWs exported
to Australia from Chiga by &8 exporters, other than CITIC Dicastal and

PDW.

spect of ARWs exported to

REP 181: Aluminium Road Wheels China 16
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2.1.Initiation

On 26 September 2011, Arrowcrest on behalf of the Australian industry
manufacturing ARWSs, lodged an application requesting that the Minister
publish a dumping duty notice and a countervailing duty notice in respect of
ARWSs exported to Australia from China.

The application alleged that ARWs have been exported to Australia from
China at prices lower than their normal value, that ARWs exported to
Australia from China have received countervailable subsidies, anddiat this
dumping and subsidisation has caused material injury to the Aug
industry producing ARWSs,

Following consideration of the application and additional i
Customs and Border Protection decided not to reject - tion. Public
notification of initiation of Investigation 181 was mad
(refer to ACDN 2011/54).

invesiigation would be

ver, the delegate was
EF on the public record
nd requested an extension.

The initiation notice advised that the SEF
placed on the public record by 27 Febr
satisfied that the prescribed 110 day;
for the investigation was likely to

The Minister extended the ine folYge publication of the SEF to
27 April 201210, ACDN 20§2/06 wgs issued on 24 February 2012 notifying of
st

the Minister's decision. ¢t ed Parties were also separately notified.

The investigation pygiod*? he purpose of assessing any dumping
margins'2 was gainasJul 10 to 30 June 2011. The injury analysis
period, for thedg - etermining whether material injury has been
caused to . industry was from 1 July 2006.

temdé&nt of essential facts

On pril 2012, Customs and Border Protection placed SEF181 on the

. Public Mecord, on which the delegate of the CEO proposed to base her
recommendation to the Minister concerning the publication of a dumping duty
notice and a countervailing duty notice in this investigation.

Interested parties were invited to lodge responses to SEF181 by no later than
17 May 2012. Non-confidential versions of all submissions received are
availabie on the Public Record for this investigation.

10 Section 269ZHI
11 Section 269T(1)
12 Subsection 269TC(4)(bf}

REP 181: Aluminium Road Wheels China 17
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The Public Record contains non-confidential submissions by interested
parties, the non-confidential versions of Customs and Border Protection’s visit
reports, and other publicly available documents.

It is available by request in hard copy in Canberra (phone (02) 6275 6547 to
make an appointment), or online at http://adpr.customs.qov.au/Customs/.

Documents on the Public Record should be read in conjunction with this
report.

2.3.Preliminary affirmative determination 181

The CEO may, at any time not earlier than 60 days after the
of an investigation, make a PAD in respect of goods the s
application.

In order to make a PAD, the CEO must be satisfied t

a) there appears to be sufficient grounds f@ the p on of such a
notice; or
b) it appears that there will be suffici@ht ggpu the publication of
such a notice subsequent to thaj tiog into Australia of such
goods.
On 31 May 2012, following th ic&jon of SEF181, the CEO was satisfied
that there were sufficient g ublication of:

¢ adumping duty Myticly ect of ARWs exported to Australia from
China by all exportg except PDW; and

tice in respect of ARWs exported to Australia

F D, Customs and Border Protection decided to require and
ta rities'? in respect of any interim dumping duty that may become
pay: in respect of ARWs from China that were entered into home

consunmtion on or after 31 May 2012.
2.4.Report 181

Within 155 days after the initiation of an investigation, or such longer period
as the Minister allows'*, the CEO must give the Minister a final report in
respect of the goods the subject of the application (this report).

135,42
14 If the date by which the SEF must be placed on the Public Record is extended, this extends the date
by which the final report is due to the Minster by a corresponding period — s269TC(4)(bf).
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The Minister extended the date by which SEF181 had to be placed on the
Public Record, and this subsequently extended the period of time for
provision of this report to the Minister. This report was provided to the
Minister on 12 June 2012.

The due date for submissions in response to SEF181 was 17 May 2012.
In accordance with s.269TEA(3), the CEO is not obliged to have regard to
submissions received after 17 May 2012 if to do so would, in the CEQO's

opinion, delay the timely preparation of this report to the Minister.

Having regard to the above, the CEO has not had regard to an
received in response to SEF181 after 1 June 2012, as the C
do so would delay the timely preparation of this report.

In addition, following the publication of SEF181, Cus rder
Protection held requested meetings with:

e Ford; and
e Dicastal.

Records of these meetings are avail e lic Record.

2.5.Previous cases

There have been no pr\cas concerning ARWs.
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ODS AND LIKE GOODS.

3.1.Findings

The Australian industry produces ARWs that have characteristics closely
resembling those of ARWs manufactured in China and exported to Australia,
and thgrefore ARWs manufactured by the Australian industry are like

goods .

3.2.The goods

The goods the subject of the application (the goods) are aluminiug
wheels for passenger motor vehicles, including wheels used fo
trailers, in diameters ranging from 13 inches to 22 inches. Fj
the goods include finished or semi-finished ARWs whethe -
painted, chrome plated, forged or with tyres and exclu : eels
for go-carts and All-Terrain Vehicles.

The application also contained additional infor n in
understanding the goods. Further description d& the gagds Is included in
ACDN 2011/54.

3.3. Tariff classification
The goods may be classified to th bheadings in Schedule 3 of
the Customs Tariff Act 1995

8708.70.91/ 78 Ro a kind used as components in

pas r vehicles
| 8708.70.99/ 80 els other than of a kind used as components
* er motor vehicles;
8716.90.00/ eels for trailers and caravans.

SCope omists.

For example interested parties have submitted that the definition of the goods
does not include aluminium road wheels for 4WD vehicles'¢ and caravans!?
classified to a tariff sub-heading other than 8708.70.91/ 78.

15 |n terms of section 289T
18 Hunt & Hunt lawyers on 22 December 2011
17 PWC on 21 Dacember 2011
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Customs and Border Protection published issues paper 2012/181 to provide
preliminary clarification of, and to invite submissions on, the scope of the
goods that Customs and Border Protection will examine for the purposes of
this investigation. Issues paper 2012/181 stated, inter alia, that:

Customs and Border Protection considers that the words ‘passenger motor
vehicles’ in the initiation notice for the investigation are designed to be read
according to their common or generic meaning, that is, vehicles that are
designed to carry passengers. Customs and Border Protection
acknowledges that the Tariff Act contains specific definitions of passenger
motor vehicles that exclude 4WD vehicles that meet certain characteristics.
This definition, however, is not the one relied on for the purpose of the
investigation.

It is Customs and Border Protection's preliminary view t
the goods includes:

« ARWs for passenger motor vehicles, trailers s
tariff sub-heading 8708.70.91/ 78;
» ARWSs for 4WD vehicles {other than all

» ARWSs for trailers and caravans cla

ARWs for go-karts or All
defines ATVs as

The only exclusions, as specified i
Terrain Vehicles (ATVs). Oxford di

“a small open motor vehicl = and three or more wheels fitted
with large tyres, designed for U8 on roligh ground.”

2012/181 from Ford, G
confidential versions of t
The main claim sulgitted i
the issue of thggg ke
(aftermarket) :
that OEM
goods ¢ not

C)

Issions were place on the public record.

lation to the goods and like goods relates to

EM (original equipment manufacture) and AM

interested parties, other than Arrowcrest, claimed

s are not like goods, but two separate markets where

2 with each other and are not interchangeable. The A |
nt (@lated to commercial likeness. |

mai |
Ar st's response to the issues paper supported Customs and Border
Proteg n's findings and noted that OEM and AM ARWSs are like goods as
supported by the European Union's (EU’'s) recent decision in relation to

dumping of ARWs exported from China. In that case the EU considered

similar arguments put forward by interested parties but ultimately found that

although there exists two markets for the goods, OEM and AM wheels are not
separate goods and are like to each other.

It should be noted that ‘the goods’ described in the initiation notice for an
investigation cannot be changed once the investigation has commenced.
The description of the goods covered by this investigation covers both OEM
and AM wheels. The evidence shows that Arrowcrest manufactures ARWs
for both the OEM and AM markets and an issue considered is whether those
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goods manufactured by Arrowcrest are ‘like’ to the exported goods which are
both OEM and AM wheels.

Some interested parties have claimed that there should be two separate
investigations, one for OEM goods and one for AM goods. They have
referred to a previous investigation by Customs and Border Protection in
relation to canned pineapple. In that investigation Customs and Border
Protection decided, subsequent to initiation, that it was dealing with two
separate canned goods — goods sold into the consumer market and goods
sold into the food services and industrial market.

commadities, such as toilet paper and linear low density polyet
though there were separate markets for the goods, they werg

facts
 No single

demonstrate that each investigation is considered o
and circumstances relevant to the commodity being
approach is applicable to all ensuing investigatj

markets. In this case,
gnods into two discrete

parties in relation to the operation of the
although the investigation has not sepaga™N@

" investigations, as was the case in @ Pl
assessing injury and causation CusStyg#® amwBorder Protection analysed
each market segment separ the case in toilet paper and linear
low density polyethylene.

Submissions to SEF:

ord and Holden re-stated their objections in
relation to C rder Protection’s treatment of the OEM and AM

markets.

es tht Arrowcrest does not produce like goods to those exported
a, hat the criteria set out in the SEF are not sufficient to
reating exported and locally manufactured OEM ARWSs as like
ustoms and Border Protection considers that the evidence gathered
and preSented in this report clearly establishes that Arrowcrest’'s OEM wheels
are like to the OEM wheels exported from China.

Ford repeats its earlier objections to Customs and Border Protection’s
consideration of the OEM and AM markets in one investigation. In Ford’s
view there should be two separate investigations, one for each market.
Customs and Border Protection considers that undertaking the injury analysis
separately for each market is sufficient to take into account the differences in
the way each market operates, and any segmentation by customer in the
Australian market.
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Ford claims that there is no evidence that the statement made in the EU
investigation that manufacturers produce for both segments and that OEM
and AM wheels are produced on the same production line, is true in Australia.
Jinfei Kaida manufactures wheels for both the OEM and AM markets. As
evidenced in the visit report for Jinfei Kaida, Customs and Border Protection
asked Jinfei Kaida whether there were any differences in the production
method for the different markets and it said there were not. Specific tests
may be required to be carried out for OEM market customers, but this did not
materially affect the production of the ARW. Customs and Border Protection
inspected the manufacturing facility and observed the same casting machines
were used to produce ARWs for both markets. Some robotic machinery was
used post-casting for OEM ARWSs as opposed to manual labour fg *
ARWs but this was solely due to the larger volumes produced fo€the OR
market, which makes robotics more efficient. @
ford
NG were tested

Ford claims that Arrowcrest's statement that it fitted A
vehicles is irrelevant because it occurred in 2002, a
by Ford to meet OEM standards. It also states that tRe g
there are no sales of AM to the OEM market. : order Protection
disagrees that an event in 2002 is irrelevant t
Customs and Border Protection's knowle th
change to the nature of the OEM and A
case, Ford's statements do not provig

ea ly on the mere naming of an

. That is, Ford claims there is
market however it appears that

een no substantial
e that time. In any
rt finding that the two

ustoms and Border Protection does not

Ford's OEM testing req
have evidence that all A ported to or manufactured in Australia
could meet the reqgementRgf OEM customers, but similarly there is no

Similarly, ent that car manufacturers do not switch between
OEM agd A gffclies on the pre-classification of an ARW as such. That
is, Faid Mgwn s@mission appears to say that if an OEM customer was

p whesl labelled as ‘AM' but it in fact met its testing

reg ents it would be considered an OEM wheel

In sumnTary, Customs and Border Protection considers that the submissions
to the SEF provide no new evidence that would warrant a change to the
preliminary finding. The alleged dumping and subsidisation of OEM and AM
ARWSs can be considered in one investigation, with separate injury and
causation analysis to take into account any differences in the markets.

3.5.Like goods

The Australian legislation makes references to ‘the goods’ and ‘like goods'.

‘The goods’ are those exported to Australia and alleged as being the cause of
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material injury to the Australian industry.

‘Like goods’ are those produced by the Australian industry’®. Subsection
269T(1) of the Customs Act 1901 defines like goods as:

“... goods that are identical in all respects to the goods under
consideration or that, although not alike in all respects to the goods
under consideration, have characteristics closely resembling those of
the goods under consideration.”

An Australian industry can apply for relief from injury caused by dumped or
subsidised imports even if the goods it produces are not identical
imported. The industry must however, produce goods that are ‘i
imported goods.

ntical
r they have
wilig

Where the locally produced goods and the imported gogds
in all respects, Customs and Border Protection asseg
characteristics closely resembling each other again
considerations:

i. physical likeness

ii. commercial likeness
iii. functional likeness

iv. production likeness

3.6.Claims Australian industry s not produce like goods

The following interested pagties:
« GM Holden Ltd (Hold

« Kelso Group td as tee for The Kelso Family Trust trading as
alige(Versus)
. i Tyres (Primal)

claims submitted, where not discussed in this report, are
in the respective submissions available on the public record.

Certain parties have acknowledged that the Australian industry currently
produces, or is able to produce, equivalent models to the particular imported
models in question. However, some such parties maintain that local supply is
not available on agreeable terms, e.g. with regard to price, quality, or service
levels.

Other parties submit that the Australian industry does not currently produce,
equivalent models to those which are imported (for example, 22 inch wheels).

'8 The term also refers to goods which are sold on the domestic market in the exporting country, or
those which may be exportad to Australia in the future.
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With regard to the two kinds of claims described above, even if correct, they
would not enable Customs and Border Protection to alter the goods
description (i.e. to exclude particular models from the investigation).
However, if proven correct, such claims could contribute to undermining a
finding of material injury caused by import of models for which direct
substitutes are unavailable from the Australian industry.

3.7.Findings - like goods

Customs and Border Protection considers that the Australian industry
produces like goods on the following grounds:

i. Physical likeness:
- Products made by the Australian industry ha
likeness to the goods exported to Australia frig g
- Arrowcrest manufactures ARWSs in sizeg @- . Arrowcrest

has supplied sufficient evidence that 2(

substituted with 22" wheels;
- The like goods are manufacturedpy ArrQVeMeSt to meet
Australian Standards.

ii. Commercial likeness:

- Australian industry p
goods in the Australl
evidenced by the supp
of the Australj dustry.

e directly with imported
th OEM and AM, as
f Chinese ARWs to many customers

iii. Functional likene
- Both}
orj

ustralian produced goods have comparable
ses as evidenced by Australian industry
source equivalent Chinese made ARWSs.
d and Australian produced goods may be fitted on
r motor vehicles and used for the same purpose.

likeness:

ased on evidence obtained from visits to Arrowcrest and
Chinese exporters, the Australian industry products are
manufactured in a similar manner to the imported goods.

The findings above lead to the conclusion that the Australian produced
products, some of which are not identical, have characteristics closely
resembling the imported goods. These findings are not premised on a
comparison of individual imported and domesticaliy produced models, but
rather represent a global consideration.

Customs and Border Protection has therefore found that the ARWs produced
by the Australian industry are like goods to the goods exported from China.
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If it was established that the Australian industry does not manufacture and
offer for sale in Australia like goods to a particular and clearly identifiable
subset of the imported ARWs, it is open to the Minister to exclude that subset
from a dumping duty notice and countervailing duty notice.

Submission to the SEF:

In response to the SEF, Motor Sport Wheels & Tyres submitted that
Arrowcrest has never produced ARWSs that could satisfy its requirements or
those of its customers, and therefore its imports of ARWs should be exempt
from any measures imposed.

and the preparation of the final report to the Minister it is
a proper assessment of whether particular goods shou
notice, it not having been raised before. Notwithsta
reviewed the specifications of the imported wheels a
nothing unique about the requirements of Mot
wheels and it is capable of producing ARWs tcthese
Arrowcrest has provided brochures demogfrat
for European vehicles.

ed that there is
& Tyres’
eclfications.

its gpility to produce ARWs

Customs and Border does not re inister exclude the subset of
goods suggested by Motor Sport res from the dumping duty
notice or countervailing dut ice.

V'
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4.1.Finding

There is an Australian industry producing like goods, comprising of one main
manufacturer, being Arrowcrest.

4.2.Production process

For goods to be taken as produced in Australia®®:

« they must be wholly or partly manufactured in Australia; or
« for the goods to be partly manufactured in Australia, at least ¢
. substantial process in the manufacture of the goods mus
Australia.

Customs and Border Protection undertook a verificatj
premises. The visit included tours of the company’s ufacturing
facilities, where the visit team witnessed both Ws being
manufactured on the same production line. Duffng thegislt, Customs and
Border Protection reviewed the associate ion Mrocesses and costs
as detailed in Australian industry visit r lic record.

Customs and Border Protection
manufactured in Australia.

4.3.Manufacturers of RRWs ® Australia

ieNtified one other manufacturer of ARWs
— Performance Wheel Nominees Pty Ltd
stries (Performance). Customs and Border
y Dragway Performance Engineering Pty Ltd

B Q the data received in the application, we estimate Arrowcrest
reproggnts more than 95% of ARW production during the investigation

period. Wue to the small volume of ARWs produced and sold by Performance
and Dragway, verification visits were not conducted. Customs and Border
Protection requested further information from both Performance and
Dragway, however insufficient evidence of volume and sales data was
provided to allow further analysis.

Performance provided a submission to the investigation as an attachment to
submissions made by Arrowcrest, which was placed on the public record.
Dragway also provided a submission regarding the effect Chinese imports

19 In terms of subsections 269T(2) and 269T(3)
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had on their business, noting their support of Arrowcrest’s application for
measures. This submission was also placed on the public record. Customs
and Border Protection formed the view that due to the volume of the
Australian industry held by Arrowcrest, any injury found to Arrowcrest would
be considered as injury to the Australian industry as a whole.

4.4. Conclusion — Australian industry

Based on the information available, Customs and Border Protection considers
that:

. the ARWs manufactured or produced by Australian are like goods (see

Chapter 3);
» the like goods were wholly manufactured in Australia; and
+ there is an Australian industry consisting of one main m

Arrowcrest.

N
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5.1.Finding

There is an Australian market for ARWs, which Customs and Border
Protection understands to be around tweo million pieces during the
investigation period. The market is supplied by the Australian industry and by
importers.

5.2.Introduction

The Australian ARWs market is supplied by Australian manufact
importers. ARWs are used in passenger motor vehicles, including
drives, and trailer vehicles including caravans and trailers.

The Australia industry and ARWs from China
and AM segments.

5.2.1. OEM segment

th e Australian passenger
otor Corporation Australia,
Company, together with their

The Australian OEM segment co
motor vehicle (PMVs) manufacture
General Motors Holden and

Vehicles (FPV). Toyotag p&formafice brand TRD was discontinued in 2009.

Arrowcrest supplieOEM s to Toyota and to HSV. The sales process in
the OEM segmgpijs %gjvendy the motor vehicle manufacturers. The design

of the ARW rmined by the motor vehicle manufacturer
(specificall ppearance), with the task of producing a safe and
reliableg AR e ARW manufacturer
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an ARW to suit the vehicle. Generally the motor vehicle
turer will collaborate with the ARW manufacturer to develop a new

It is usual for a wheel production contract to be awarded up to two years prior
to the production phase of a new model vehicle. The typical Ilfe-cycle of a
model is between two and five years.

Submission to SEF

Holden submitted that Customs and Border Protection's above description of
the market “reveal(s) a fundamental error” in the understanding of the market
because HSV is a separate legal entity to Holden and operates separately to
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Holden. Customs and Border Protection has acknowledged this fact in the
report of its visit to HSV. Notwithstanding this, HSV is considered part of the
OEM market because the vehicle is not available for purchase by an end user
between Holden's manufacturing of the vehicle, HSV carrying out
modifications (including the fitment of ARWs) and the return to Holden for
sale through the Holden retail network.

5.2.2. Aftermarket segment

Locally produced and imported ARWs compete at the same levels of trade
and the predominant source of imported ARWSs is China.

ARWs sold into the aftermarket segment of the market are esse
designed by the ARW manufacturers, and at times in collabQgag

customers. The various distribution channels in the Austr, orfig

are via wheel importers, tyre wholesalers, tyre retailers, P r
Service Divisions (CSDs) and retailers of PMVs, and ers of trailer
vehicles.

Wheel importers predominantly import ARWs fflom Chj r wholesale to

corporate and independent tyre wholesalgg an@yetailghs, as well as to

CSDs, the retailers of PMVs, and the ma@lufagpur trailers and caravans.
5.3.Market Structure Q

5.3.1. Australian Prod

The application was lodged®by Arr@wcrest on behalf of the Australian industry
producing ARWs. Whils has not been joined by any other

Australian indust embelWyn its application, support for their claims has
been indicated j w by Performance and Dragway. The Australian

industry is following known manufacturers:

Arr est accounted for more than 95% of the Australian production of like
ring the investigation period (1 July 2010 to 30 June 2011).

Customs and Border Protection requested and received information from the
abovementioned companies, however visits were conducted with Arrowcrest
only.,

53.2 Importers

Customs and Border Protection performed a search of its database and
identified 181 importers. Each of the identified importers was contacted
regarding participation in the investigation.
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Customs and Border Protection received importer questionnaires from, and
undertook visits to, the following major importers:

« Mullins Wheels;

PDW,;

GM Holden;

Kelso Family Trust trading as Versus Wheels;
Primal; and

« YHI Australia

Reports from these visits were placed on the public record.

Two major importers — Bob Jane and Speedy Wheels — declined t
cooperate with the investigation and were not visited.

5.3.3. Australia based distributors

Customs and Border Protection identified the follgwin
(wholesalers/ retailers) of ARWs in the AM market d

Bob Jane;

Beaurepaires/ Total Tyres;
Bridgestone;

City Discount Tyres;

Jax;

Speedy Wheels; and
Tyrepower.,

* * * L L ] L] -

Some of these entities are alggjmpo of ARWs (see section 5.3.2 above).
Customs and Border Proteglion forwardgd an end user questionnaire to each

of the above companie espor@e was received from Speedy only.
5.34. Endus \

Customs an ion identified the following end users of ARWs in
the Australi rket2o;

« For
. E

. a.

ToyotaNeclined to participate in the investigation. Customs and Border
Protection forwarded an end user questionnaire to the remaining companies
listed above, which all responded to. Customs and Border Protection visited
Ford and HSV to discuss the information provided in their responses and
other matters related to the investigation..

20 GM Holden is both an importer and an end user of ARWs. GM Holden was not forwarded an user
questionnaire as the issues were discussed in the context of Customs and Border Protection’s importer
visit to GM Holden.
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5.4.Market size

Customs and Border Protection has combined import data from its import
database with Australian industry sales information to estimate the size of the
Australian market for ARWs during the injury analysis period. Customs and
Border Protection assessed the Australian market for ARWs to be
approximately two million wheels during the investigation period. The market
size fluctuated during the injury analysis period.

The following graph shows the size and proportion of Australian industry
versus imports by volume and percentages over the injury analysi iod.

Graph 1

.

Australian Market Volume

thill

FYO7 FYos FYo9 FY10 FYil

® Australian Industry EChina W Otherimports

Chinese imp%vh the OEM and AM markets during the injury

analysis peg

4
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6.1.Findings

ARWSs were exported to Australia from China at dumped prices during the
investigation period. The dumping margins determined for exporters are
outlined in the table below:

Dumping Margins

CITIC Dicastal 6.3%
PDW <2%
Pilotdoer 19.9%
Jinfei Kaida 5.6%
Yueling ' 9.9%
g:lpe;tt:?sNon-oooperatlng 29.3%

Source: Confidential Attachment 1

The dumping investigation has bee far as it relates to PDW21.

The total volume of dumped goods ISt negligible.

The volume of exports t tralia@uring the investigation period
represented by the sele -cgoperating exporters is around 65%.

6.2. Intro g

Dumping o a product from one country is exported to another
countryggt a p than its normal value. The dumping margin is the
diff etwelpn the export price22 and the normal value?3.

stigation period, for the purposes of assessing any dumping margins,
|s fro July 2010 to 30 June 2011. The investigation must be terminated so
far as it relates to a particular country if the volume of dumped goods from
that country is negligible4. The volume of dumped goods is negligible if this
figure is less than 3% of the total Australian import volume2s.

21 TER181 refers

22 gection 269TAB

23 Section 269TAC
24 gection 269TDA(3)
25 section 269TDA(4)
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This section outlines Customs and Border Protection’s determination of
export prices, normal values and dumping margins for Chinese exporters.

6.2.1. Number and categorisation of exporters

Customs and Border Protection found there were 117 entities2¢ from China
that exported ARWs to Australia in the investigation period.

Despite the relatively large number of exporters, Customs and Border
Protection has not undertaken a sampling exercise in terms of subsection
269TACB(8).

Rather, Customs and Border Protection sought to determine e
dumping (and subsidy) margin calculations for all exporter:
investigating the exportations of all exporters in the inves
whether or not they cooperated with the investigation
and Border Protection regards all exporters to be ‘segg SpOters’ in
relation to section 269T.27

In the case of those exporters that provideggantgdequale and timely response
to the exporter questionnaire, Customs B ection was able to
base the dumping margin (and subsid atiops on the data submitted
and verified. These exporters were e ‘selected cooperating
exporters'.

In some instances, the dat these exporters was verified in on-
site visits to the exporters’ . In other cases, the data was examined

by Customs and Border\' ithout on-site verification.
In the case of thgs porterhat provided inadequate responses to the

exporter que r not make themselves known to Customs and

Border Pro oms and Border Protection regarded these exporters
as ‘selecte gErating exporters’.

Cu order Protection received 6 responses to the exporter
q sued in relation to the dumping and subsidy investigation on

AR There were 5 exporters that provided adequate and timely responses
to the Wporter questionnaires — four were visited for verification purposes,
and data for the other exporter was examined without on-site verification.

26 |t is difficult to estimate the number of exporters accurately because in some cases Customs and Border Protection is
only aware of the Identities of the guppliers, which can be trading entitles or manufacturers. Customs and Border
Pratection usually regards the manufacturer to be the exporter. Where the supplier detalls for particular importations in the
Customs and Border Pratection Import database relate to traders, this means the Identities and number of the exporters
(manufacturers) are unknown.

27 gection 289T(1) provides that "selected exparter, In relation to a dumping duty notice or a countervailing duty notice in
respect of goods, means an exporter of goods the subject of the application or like goods whose exportations were
investigated for the purpose of declding whether or not to publish that notice.”
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6.2.2. Selected cooperating exporters

Exporters whose data was verified on-site

Customs and Border Protection undertook verification visits to the following
four selected cooperating exporters (which collectively accounted for an
estimated 30% of the volume of exports of ARWs to Australia from China in
the investigation period), and based dumping margin (and subsidy)
calculations upon that verified data.

These exporters are as follows:
» CITIC Dicastal Wheel Manufacturing Co., Ltd (CITIC chast

» Zhejiang Shuguang Industrial Co. Ltd also known as P
Co. (PDW)
« Zhejiang Jinfei Kaida Wheel Co., Ltd (Jinfei Kaida)
- Pilotdoer Wheel Co. Ltd (Pllotdoer) Q

Exporters whose data was assessed witho cation
Customs and Border Protection received spagse tg@fthe exporter
questionnaire from Zhejiang Yuleing Coftd gPue , however a verification
visit was not undertaken.

Following receipt of additional info uested in order to form a view
on the reliability of its data f dumping, Customs and Border
Protection calculated dumglihg (ang subsidy) margins after analysing the data
submitted. The analysi%ed me tests of the data for completeness,

relevance and accuracy, benchmarking to verified data of a similar
nature. A report ofRgustom d Border Protection’s analysis is available on
the public reco

@

6.2.3. Selcf? @ ooperating exporters

Cust nd der Protection received a response to the exporter

q YHI Manufacturing Co. Ltd (YHI). Customs and Border
P n requested additional information in order to form a view on the
relia of the data for assessing dumping and subsidy margins, however

YHI de®ned to provide it.

Customs and Border Protection considered whether visiting YHI's related
importer, YHI Australia, in combination with benchmarking to other verified
data, could address its concerns in relation to the exporter questionnaire
response. The visit report to YHI Australia, which can be found on the public
record, disclosed that Customs and Border Protection found its data to be
unreliable for the purpose of calculating an export price. Based on YHI's
refusal to supply further requested information, and the unreliability of YHI
Australia’s data, the information provided by YH! was assessed as being
materially deficient, not sufficient to warrant verification; and it is considered
to be unreliable.
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Customs and Border Protection regards YHI as a seiected non-cooperating
exporter. It also considers all those entities that exported ARWSs to Australia
that did not make themselves known to Customs and Border Protection to be
selected non-cooperating exporters.

The export prices and normal values (and subsidy amounts) for selected non-
cooperating exporters have been determined after having regard to all
relevant information.

6.3. Assessment of particular market situation

After having regard to all relevant information, Customs and Bogg
Protection has formed the view that it is satisfled there was a gj
Chinese ARW market during the investigation period such
market are not suitable for use in determining normal valug

269TAC(1). An assessment of whether a market situ 2d is provided
at Appendix A.

Customs and Border Protection therefore consffiers th omestic sales of
ARWs in China are unsuitable for determiging Rgrmal Balue under
8.269TAC(1) in all circumstances, and segye normal value in

respect of ARWs exported to Australi inggshould be constructed

under section 269TAC(2)(c) of the

It is noted that the construction of noMMgal value under section 269TAC(2)(c)
he conditions of Regulations 180
1926 (the Regulations), as required by

s provide for an examination of the

Submissio gBpoRseto the SEF in relation to Customs and Border
Protection’s : t of market situation are discussed in detail in
Appen

6. onableness of ARW costs in China

In the rse of making its market situation assessment for China, Customs
and Border Protection noted the Government of China (GOC) significantly
influenced the Chinese aluminium industry, and this influence is likely to have
materially distorted competitive conditions and both directly affected the price
of the main raw material used in the manufacture of ARWs, as well as likely
affecting supply within that industry.

Much of the analysis that led Customs and Border Protection to the market
situation finding, is also relevant to assessing whether the various elements
of the costs to make and sell ARWs in China, as recorded by exporters, are
reasonable.
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Customs and Border Protection has formed the view that the GOC influence

in the aluminium industry is pronounced in the parts of that industry upstream

from ARW production. In particular, Customs and Border Protection

considers that GOC-driven market distortions have resulted in artificially low

prices for the key raw materials used in ARW production in China —
aluminium and aluminium alloy.

In these circumstances, Customs and Border Protection considers the costs
incurred by ARW manufacturers in China for aluminium and aluminium alloy
used in the investigation period do not reasonably reflect competitive market
costs in terms of Regulation 180(2).

Customs and Border Protection therefore replaced the costs of
and aluminium alloy for each Chinese exporter, as recorded §

Protection used costs based on London Metal Excha :
adjustment for alloy manufacture where appropriate prk'cost). This
is the same benchmark data used for the purp i
investigation, i.e. subsidy program 1 (refer Apgendix

b asonable reflection of

igium alloy in China. In each
uplift to exporters’

osts incurred by ARW exporters
an the benchmark amount).

This benchmark was used at it is consi
competitive market costs for alumini
case, application of this benchma
aluminium and/or alloy costs (i.e. tf
for aluminium and/or alloy wggg lowe

To arrive at this uplift agoUlt, Cusfpms and Border Protection applied the
benchmark cost to all pu aluminium and aluminium alloy by
selected cooperating expo to arrive at a percentage uplift to be applied to
the raw materig ecofged in the exporters’ records.

For select prating exporters, the highest percentage uplift found
in relatign to ed cooperating exporters was used, in the absence of
relia rmat®n to demonstrate this uplift would have been lower for these
e .

Cust and Border Protection considers this benchmark to be reflective of
competifive market costs for aluminium and aluminium alloy. The details of
the benchmark used are outlined in Appendix B to this SEF.

The constructed normal values for Chinese exporters discussed below are
based on revised costs to make and sell that take account of the uplift for
benchmark aluminium and alloy costs.

Submisslons to SEF

In its submissions to SEF 181, Arrowcrest makes the following three
statements in relation to electricity costs in China:
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. (i) Customs and Border Protection did not indicate whether it investigated
subsidised electricity prices in China;

(i} The domestic price of electricity in China is lower than what it otherwise
would be due to the GOC’s control of prices; and

(iii) Customs and Border Protection should examine the impact of GOC
control on electricity prices and determine whether ARW manufacturers costs
in aggregate should be considered unreliable and normal values be based on
selling prices in a surrogate country.

In relation to the first point, Arrowcrest's ‘Subsidy Menu' attach
application for a countervailing duty notice did not include thg
electricity as an alleged program. Customs and Border Py
initiate a subsidy investigation in respect of this progragpam
were asked of the Government of China in relation tqff i
In relation to the second point, the GOC was asked 2
setting electricity prices in Chinainthe GQ. T
of electricity is subject to government price se
only intervene subject to the strict requiregf®nt
The GOC submitted that Article 18 prote@s ke
exceptional circumstances.

g butg¢he government will
Artigle 18 of the Price Law.
cing other than in

Power Law of the People's
ocument states that the

The GOC also provided a copy of t
Republic of China28. Articl of th

legal incorporation of tax®g,. cle 47 of that document states that a
preferential policy $gall be ted to provide support to areas inhabited by
minority nationziitigs g outlying areas and in poverty-stricken areas.

ion has no evidence to suggest that

5 would benefit from such a policy.

ply of electricity in China vary from province to province. Customs
der Protection is also aware that some manufacturers generate their
own eleCtricity and sell the surplus to the national electricity grid at various
rates.

Customs and Border Protection verified electricity costs for all co-operating
exporters and did not find any evidence that the price of electricity during the
investigation period reflected anything other than competitive market prices.
While Arrowcrest referred to a statement in Chalco’s Form 20-F for 2007 to
the effect that aluminium producers were afforded low electricity rates by the

28 Attachment A43 to the GQ
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GOC, that document also contains a statement that preferential rates ceased
in 2008. Arrowcrest also referred to other documents in the public arena that
contain discussion about the influence of the GOC on electricity prices in
China. These documents are dated 2009 or earlier and no evidence has
been provided to establish these conditions existed during the investigation
period.

Arrowcrest provided information about actual electricity tariffs for one
particular province in China and a comparison to its own electricity prices. No
evidence has been provided in relation to what the electricity prices in China
would be in the absence of the alleged government regulation to assist in
determining whether prices do not reflect market costs.

Based on the information gathered during the course of the igug
Customs and Border Protection considers there is insufficj
the electricity costs reflected in the records of the verif
exporters do not reasonably reflect competitive mark

There is no basis for Customs and Border Prot
manufacturers’ costs in aggregate should be cgnsider

6.5. Determination of profit f rucipd normal values in China

Customs and Border Protection no
reasonably possible, profit myst be
production and sale of like g#00ds by th
the ordinary course of tgad

on 181A provides that, where
ed out using data relating to the
xporter or producer of the goods in

Accordingly, Custogas and er Protection calculated a weighted average
net profit, meas ntage mark-up on full cost to make and sell,
for each seleg
sell data (i. Jbstitution of costs) and verified domestic selling prices
from sajes m } ordinary course of trade in the investigation period.

quantities, this measure of profit was used to construct normal
hat were based on revised unit costs that included substituted
and alloy costs from the benchmark data.

In the case of one Chinese exporter, Pilotdoer, Customs and Border
Protection used the average net profit from domestic sales made in the
ordinary course of trade by the other selected cooperating exporters from
China. Pilotdoer made a low volume of domestic sales as it is export
focussed. The few domestic sales it did make were one-off and not
considered to be made in the ordinary course of trade. Customs and Border
Protection therefore did not consider profit from those sales to be a
reascnable basis for constructing a normal value.

The constructed normal values for Chinese exporters discussed below

REP 181: Aluminium Road Wheels China 39



PUBLIC

include the profit amounts calculated in the manner described above.

In reviewing the dumping calculations for this report, Customs and Border
Protection observed an error in its calculation of profit for the preliminary SEF
findings. Profit was measured as a percentage of the exporters’ domestic
selling prices, however was applied at that same percentage to the
constructed cost to make and sell. Customs and Border Protection has
amended this by calculating the inverse of the profit percentage to arrive at
an appropriate mark-up on costs, as opposed to selling price.

6.6. Dumping margins for selected cooperating exporte

6.6.1. CITIC Dicastal

CITIC Dicastal manufactured and exported ARWs to Aystr e
investigation period. The goods were imported by t importers.

It was found that for exports to GM Holden:

and
» The purchase of the goods by
transaction.

The export price for these s
section 269TAB(1)(a) usingfthe inypiced price less any part of that price that
transport of the goods after exportation

represents a charge in qgspRct of t
or in respect of any oth;\‘ sing after exportation.
It was found that folNgxports Where the ultimate customer was Ford:

determined under section 269TAB(1)(a) or (b). Export price was determined
under section 269TAB(1)(c). Customs and Border Protection considered it
appropriate, for the calculation of export price, to include a proportionate
deduction reflecting the SG&A costs associated with CITIC International’s
role as trader in the exportation process.

Normal values were established in accordance with section 269TAC(2)(c)
using Dicastal's quarterly weighted average cost to make and sell data
(revised for raw material cost uplift), by wheel diameter, and an amount for
profit based on domestic sales of like goods made in the ordinary course of
trade. Negative adjustments were made for domestic packaging costs. A
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positive adjustment was made in relation to commission, export credit
insurance and export packaging costs.

The dumping margin for Dicastal was established in accordance with section

269TACB(2)a), by comparing the weighted average of export prices over the
whole of the investigation period with the weighted average of corresponding
normal values over the whole of that period. The dumping margin for Dicastal
is 6.3%.

Submission to SEF:

In response to the SEF Dicastal submitted that a separate mark:
analysis should have been carried out in relation to the OEMgag
in China. Because Customs and Border Protection found

not considered necessary to conduct separate analygls. WcNtal provides
no evidence why this is necessary.

Dicastal also submitted that there is no evideng@e that wer aluminium price
would translate to a lower price for ARWs g hdig is agible evidence from the
exporter verification reports that the priogof gi¢m is a key factor in
exporters’ decisions in relation to pri

Other submissions by Dicastal in r e calculation of its dumping
margin are dealt with below:

Amount of profit

Dicastal submits they the p used in its contract negotiations with
customers sho ed i@ place of the actual profit used on domestic
sales. It also fit should be calculated in accordance with
Regulation and that Regulation 181A(4) should be invoked to
disregggd an of profit that exceeds profit realised by other exporters.

N been provided by Dicastal as to why actual profit realised
on stic sales, which is the first method in the hierarchy in the
ReguNyjons, should not be used to construct Dicastal's normal value.
Custom¥ and Border Protection has, however, re-calculated the profit based
on the weighted average of all domestic sales of like goods regardless of
finish. The level of profit using this method is not considered unreasonable
having regard to the level of profit found for other cooperating exporters.

Customs and Border Protection has also re-calculated Dicastal's profit based
on sales made in the ordinary course of trade, as required by the
Regulations, rather than profitable sales only.
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Inland transport

Customs and Border Protection used the delivery costs for one exporter to
calculate the into-store cost of aluminium in the raw material uplift calculation.
Dicastal provided evidence of its actual cost for two suppliers of aluminium.
Customs and Border Protection has substituted these costs for the cost used
in the SEF and re-calculated the raw material uplift.

Commission and level of trade comparisons

Dicastal made submissions on what it said was the incorrect calculation of the
constructed normal value due to the treatment of commissions ang -
trade. Customs and Border Protection has reviewed its calcula
not consider it has made any errors in these areas.

6.6.2. PDW

Export price for export sales from PDW was es h section
269TAB(1)(a), being the price paid or payable Ry the igp0fter less, as
appropriate, expenses that represent a ¢ e L any ghatter arising after
exportation.

Normal values were established i
the Act using PDW's weighted ave make and sell data (revised
for raw material cost uplift), rodu de, and an amount for profit based
on domestic sales of like g@ods made in‘the ordinary course of trade. A

a ith section 269TAC(2)(c) of

positive adjustment wa tion to credit
The dumping mar was established in accordance with section
269TACB(2)(a the weighted average of export prices over the

whole of the i riod with the weighted average of corresponding
normal val : whole of that period. The dumping margin for PDW
is -2.0%

T inated the dumping investigation so far as it related to

P 8 June 2012. Changes to the dumping margin from the preliminary
findi in the SEF to the termination are set outin TER181.

6.6.3. Pilotdoer

Export price was calculated under section 269TAB(1)(a), by reference to the
invoice from Pilotdoer to the Australian customer less any part of that price
that represents a charge in respect of the transport of the goods after
exportation or in respect of any other matter arising after exportation.

Normal values were established in accordance with section 269TAC(2)(¢c)
using Pilotdoer's weighted average cost to make and sell data (revised for
raw material cost uplift), by wheel diameter, and an amount for profit.
Regulation 181A(2) cannot be used to determine profit as Pilotdoer's volume
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of domestic sales is too low to be considered reasonably reflective of
domestic sales of like goods. Regulation 181A(3)a) cannot be applied for
the same reason. Profit has therefore been based on the weighted average
of actual amounts realised by other cooperating exporters from the sale of
like goods in the domestic market (Regulation 181A(3)(b)). No adjustments
were made.

The dumping margin for Pilotdoer was established in accordance with section
269TACB(2)(a), by comparing the weighted average of export prices over the
whole of the investigation period with the weighted average of corresponding
normal values over the whole of that period. The dumping margin for
Pilotdoer is 19.9%2°.

Submission to SEF:

and Border
oer's costs,

In response to the SEF Pilotdoer submitted that give
Protection's reservations in relation to the verificatio
profit should be based on ‘other exporters’, an particular
percentage. The amount suggested by Pilotddgr was ggflective of Jinfei
Kaida's profit only, not an average of othggeriNyg exgprters’ profits which
Customs and Border Protection considefgmo#® a priate in the
circumstances.

Arrowcrest submitted that Pilotdoe margin should be calculated in
the same way as selected n ooper®grs. As noted in the visit report for
Pilotdoer, Customs and Boffier Prqtection was satisfied that it cooperated
with the investigation a ablggo satisfy Customs and Border Protection
in relation to specific ele data. Itis therefore not appropriate to
treat Pilotdoer in tifg same ner as those interested parties that did not
cooperate at a

calculated under section 269TAB(1)(a), by reference to:

. xports directly by Jinfei Kaida, the invoice price from Jinfei Kaida to
theWystralian customer; and

« For exports by Jinfei Holdings, the invoice price from Jinfei Holdings to the
Australian customer,

less any part of that price that represents a charge in respect of the transport
of the goods after exportation or in respect of any other matter arising after
exportation.

29 pilotdoer's dumping margin has changed from that disclosed in SEF181 due to the detection of an
error in the calculation of the profit applied to the constructed cost to maks and sell.
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Normal values were established in accordance with section 269TAC(2)(c)
using Jinfei Kaida's quarterly weighted average cost to make and sell data
(revised for raw material cost uplift), by wheel diameter, and an amount for
profit based on domestic sales of like goods made in the ordinary course of
trade. Negative adjustments were made for inland freight. A positive
adjustment was made in relation to freight to the port and terminal handling
charges.

The dumping margin for Jinfei Kaida was established in accordance with
section 269TACB(2)(a), by comparing the weighted average of export prices
over the whole of the investigation period with the weighted average of
corresponding normal values over the whole of that period. The d g
margin for Jinfei Kaida is 5.6%%.

Submission to SEF:

In response to the SEF Arrowcrest submitted that C
Protection should ensure that Jinfei Kaida's m ctiag glfists were
allocated on the basis of weight and not quantiy. Cusgpms and Border
Protection was satisfied at the verificatio Jinki Kaida's use of
‘parameters’ in its allocation method en anufacturing costs
were allocated to wheel size on the i and not quantity.

Arrowcrest also made a submissio to the adjustments applied to
Jinfei Kaida's normal value. toms Ngd Border Protection is satisfied that
all appropriate adjustmentgfio ensyre fair comparison have been taken into

account. ‘
6.6.5. Yue y
i S

from Yueling was established under section

re established in accordance with section 269TAC(2)(c) of
eling's quarterly weighted average cost to make and sell data
(re for raw material cost uplift), by wheel diameter, and an amount for
profit omestic sales of like goods made in the ordinary course of trade.

A positive adjustment was made in relation to inland freight, handling loading
and ancillary expense, commission expenses and bank and currency
expenses.

- The dumping margin for Yueling was established in accordance with section
269TACB(2)(a), by comparing the weighted average of export prices over the
whole of the investigation period with the weighted average of corresponding

30 Jinfel Kalda's dumping margin has changed from that disclosed In SEF181 due to the detection of
an error in the calculation of the profit applied to the constructed cost to make and sell
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normal values over the whole of that period. The dumping margin for Yueling
is 9.9%.

Submission to SEF:

In response to the SEF Yueling submitted that Customs and Border
Protection had incorrectly uplifted its selling, general and administrative costs
in the process of calculating the raw material uplift. On review of the
calculation this was found to be correct and has been adjusted for in the
calculation of Yueling’'s dumping margin for this report.

Yueling's submission that only the aluminium purchased from S
have been used to calculate the uplift is rejected, because
Border Protections found that the cost of all aluminium pu
from SIEs and private enterprises — did not reflect co i

Yueling also submitted that it is not logical to use th
domestic sales to construct a normal value be
profit that could be achieved by Yueling would ge diff:

rpose of constructed
oods, instead of being
the ordinary course of
y aimmBorder Protection verified profit
by Yueling during the investigation

The assessment of an amount of profit
normal vatues is made on the assu
exported, had been sold for home¢
trade in the country of export. Cus
amounts applicable to such $ mad
period.

LS

The fact that such amou easured as a profit achieved after
recovering costs togake a ell determined prior to replacing the Yueling's
aluminium cosigmith Wgnchgnark aluminium costs does not preclude such a
measure of p - ied to a different cost base for constructed normal
value. RatMy, and Border Protection consider it is appropriate to
do so igthe ¢ Ances.

a der Protection considers it is reasonable to expect that if |
m costs were increased to the level of the benchmark, and assuming
things remained equal in the investigation period, the operations of
supply &nd demand factors in the Chinese market for ARWs may settle at or
around a new equilibrium price that reflects a similar return on investment for
the ARW manufacturers. Customs and Border Protection considers that to
maintain the profit levels achieved on ARWs prior to the aluminium cost
replacement, and to apply this to the adjusted costs, is a reasonable means
to calculate the new equilibrium price, which in turn provides for a reasonable
constructed normal value.

In response to the SEF Arrowcrest claimed that Yueling’s normal values are
based on 14" ARWSs. This is incorrect. Some benchmarking was carried out
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on the basis of 14" ARWs however Yueling's normal values, including profit,
were based on actual data for all domestic sales of like goods.

In reviewing Yueling's dumping margin calculation certain errors were
detected in relation to the calculation of profit, which have now been
corrected.

6.6.6. Selected non-cooperating exporters

Selected non-cooperating exporters of ARWs comprise:

« YHI; and
« all other exporters of ARWs from China other than the sele

cooperating exporters.
g e

ction import

Export price

ange of options
brters,

Customs and Border Protection examined and consit
for determining export price for selected non- a
including:

« export price data from the Customs a
database;

- export price data from importer g
from the selected non-cooper

» export price data from the applic
countervailing duty noti

« export price data from tige seleged cooperating exporters.

data related to exports

dhmping duty notice and a

The import data from CLN Border Protection’s import database does
not contain sufficieMygdetail testablish whether the imported goods are
ARWSs or oth S Is, nor does it contain information about wheel
sizes. This export prices derived from that data are not a
reliable bas ating export price by diameter.

ata verified in importer visits does not include broad and

e of the goods exported by the selected non-cooperating
expNrs. Rather, that data pertains mainly to the exports of selected

ging exporters. While it may be possible to identify small volumes of
the goods exported by some of the selected non-cooperating exporters, this
would represent only a small proportion of the total volume of ARWSs exported
by those exporters.

Export prices submitted in the application for a dumping duty notice and a
countervailing duty notice were based on individual quotes at a specific point
in time and not considered as reflective of overall export prices as verified
data.

REP 181: Aluminium Road Wheels China 46




FUBLIC

FILE \C{%

Customs and Border Protection considers the most directly relevant and
therefore best information available would be the export price data obtained
and verified in relation to the selected cooperating exporters.

After having regard to all relevant information, export prices for all selected
non-cooperating exporters were established in accordance with s.269TAB(3)
of the Act.

Specifically, Customs and Border Protection used the lowest weighted
average export price for the entire investigation period from the selected
cooperating exporters, by diameter, excluding any part of that price that
relates to post-exportation charges.

ves
th orter

FelcMgdNooperating

d idered a range of options
operating exporters,

Other than YHI, selected non-cooperating exporters did not g

reasonable basis to find, that the export prices of th
exporters were any higher than those determined in
described above.

Normal value
Customs and Border Protection exaig

for determining normal value for s,
including:

no

« hormal value data from plicatMyp; and
« normal value data from fhe selggted cooperating exporters.

The normal values sub ’ application were based on two
alternatives:

1. The ap
2. a

asearch of prices in China; and
st'using LME prices as the basis for raw material
ates of overheads and SG&A based on the applicant's

se constructed normal values were found by Customs and Border
Proteggjon to be suitable for initiation purposes, Customs and Border
Prote has since undertaken verification of exporter data in all of the
nominated countries/region. As explained in Customs and Border Protection's
Dumping and Subsidy Manual (the Dumping and Subsidy Manual)™ at page
43, Customs and Border Protection considers that where there are
cooperating and non-cooperating exporters, the most directly relevant and
therefore best information would be that obtained from those cooperating.

31 Available online at hitp://www.cusloms. gov. au/site/page5719.asp
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After having regard to all relevant information, normal values for all selected
non-cooperating exporters were established in accordance with s.269TAC(8)
of the Act. |

Specifically, Customs and Border Protection used the highest weighted
average normal value for the entire investigation period from the selected
cooperating exporters, by diameter.

Other than YHI, selected non-cooperating exporters did not make themselves
known to Customs and Border Protection, and did not respond to the Exporter
Questionnaire. In this context it cannot be assumed, and there is no

reasonable basis to find, that the normal values of the selected cqg

weighted average of export prices over the whige of estigation period
es over the whole of
that period. The dumping margin for sel
29.3%.

N
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7.1.Findings

ARWSs exported from China to Australia were subsidised during the
investigation period. The subsidy margins determined for exporters are:

Subsidy Margins
CITIC Dicastal <2%
PDW <2%
Pilotdoer 4.4%
Jinfel Kalda 2.8%
Yueling 5.1% 02
Selected Non-cooperating 58.8%
Exporters

Source: Confldential Attachment 2

The subsidy investigation was terminat ends to CITIC

Dicastal and PDW on 8 June 201232

The total volume of subsidised go to Australia is not negligible.

The volume of exports to tralia during the investigation period
represented by the selggte@non-cRoperating exporters is around 65%

7.2, Invostiga% S
7.21. ams

(0]
Arrowcigst suligi that Chinese producers of the goods have benefited
fro of gpuntervailable subsidies during the investigation period.
F consideration of Arrowcrest’s claims, Customs and Border

Prote&on initiated investigations into 40 programs (Programs 1 — 40), for
which if®onsidered the application contained reasonable grounds for
publication of a countervailing duty notice in relation to ARWs exported to
Australia.

Customs and Border Protection included questions relating to each program
in the Government Questionnaire (GQ), which was forwarded to the GOC.

A response to the GQ was received from the GOC on 1 February 2012.

32 TER181 refers
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7.2.2. Programs 41 - 56

During verification visits by Customs and Border Protection to selected
cooperating exporters, 16 other potentially countervailable subsidy programs
were identified (Programs 41 — 56).

Based on its investigations with the relevant exporters, Customs and Border
Protection considered that the information available established reasonable
grounds for the publication of a countervailing duty notice for these programs.

Customs and Border Protection sent the GOC the Supplementary
Government Questionnaire (SGQ) to pose questions and ask for
documentation in relation to these new potential programs.

The GOC provided a response to the SGQ on 11 April 20

7.3. Summary of countervailable programs

After assessing all relevant information availabl
Protection has preliminarily found that counte
received in respect of ARWs exported to trilia fro@China, under 34
subsidy programs. &

-~

The findings in relation each investigated program are outlined in the below

table.
No. Prog‘n Countervallable in
respect of ARWs?
1 Aluminium provide ent at less than fair value Yes
2 No
3 No
' 4 Yes
} 5 Yes
| 6 Yes
reduced tax rate for productive FIEs scheduled to operate for a period Yes
of not less than 10 years;
’ 8 preferential tax polictes for FIE export enterprises whose annual output Yes
| value of all export products amounted to 70% or more;
| 9 preferential tax policies for FIEs which are technology-intensive and Yes
knowledge-intensive,;
| 10 preferential tax policies for enterprises which provide employment to No
| unemployed people;
11 preferential tax policies for FIEs in State high or new technology Yes
industrial development zones, and for advanced technology enterprises
invested in and operated by FIEs;
12 refund of income tax for direct reinvestment; No
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13 preferential tax policies for enterprises transferring technology; Yes
14 preferential tax policies for enterprises making little profit; Yes
15 preferential tax policies for enterprises with foreign investment in the No
border cities; ‘
16 preferential tax policies for FIEs in central and western China; No
17 preferential tax policies for FIEs established in Pudong area of No
Shanghai;
18 preferential tax policies in the western regions — domestic companies No
and FIEs; ‘
19 preferential tax policies for FIEs in the Three Gorges of Yangtze River No
Economic Zone, ie Shanghai, Zheijiang and Jiangsu;
20 preferential tax policies for enterprises established in poverty st No
areas; ‘
21 grants for encouraging the establishment of headquarters Yes
headquarters with foreign investment,
22 preferential tax treatments for new hi-tech enteg in Yes
special zones;
23 preferential policies in industrial zones in Chife momic & No
Technological Development Zones (ETDZ echnological
Development Zones (High Tech Park essing Zones
(EPZ), Special Economic Zones (SE 2 Foperation Zones
(FTZ), Industrial Zones (1Z) and Exportgg#fssing Zones (EPZ);
24 preferential policies in Xinzhuag , Shanghai; No
25 preferantial policies in Shanghal No
26 preferential policies | ihal ESygomic Development, High-tech No
Industry Developme xport Processing zones, Shandong
province,
27 FIEs in Jiangsu province; No
28 ngzhou, Guangdong province,; No
29 pate Uong province,; Yes
30 ter hx refund policies for FIEs on their purchase of No
ufactured equipment;
31 of tariff and import VAT for imported technologies and Yes
3 100% refund of VAT to FIEs on purchasing unused domestic Yes
equipment with currency In China;
a3 preferential tax treatment for casting and forging products; No
34 preferential tax treatment to dies products; No
35 matching funds for international market development for SMEs; Yes
36 innovative experimental enterprise grant; Yes
37 special support fund for non-State-owned enterprises (NSOEs); Yes
38 venture Invastment Fund for Hi-Tech Industry; Yes
39 Superstar Enterprise Grant Yes
40 one-time awards to enterprises whose products qualify for “Well-known Yes
Trademarks of China” or “Famous Brands of China”.
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41 Technology assist Yes
42 Export subsidies Yes
43 SME assist Yes
44 Environmental subsidies Yes
45 New Products No
46 g'ctwernment Incentives for the Top Taxpayer of the Year-Qinhuangdao Yes
ity
47 Financial Support from China Postdoctoral Science Foundation Yes
48 Foreign Trade Puhlic Service Platform Development Fund Yes
49 SME International marketing project funds No
50 Patent Application Fee Subsidy Yes
51 Enterprise Development Yes
52 Economic Development Zone No
53 New Product Trial Production Yes
54 Patent Special Funds No
55 Technological innovation produ nd No
56 Patent grants Yes

7.4.Subsidy margins

efating exporters

rotection has determined that the selected cooperating
financial contributions in respect of the goods that
fit under certain programs.

N specific subsidy margins have been calculated for each selected
cooperating exporter with reference to the specific programs that conferred a
benefit on each exporter.

7.4.2. Selected non-cooperating exporters

GOC information

Within the GQ and SGQ, Customs and Border Protection requested that the
GOC list all Chinese ARW producers and/or exporters that have produced
and/or exported ARWs destined for Australia during the investigation period
that applied for, accrued, or received benefits under Program 1 — 56.
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In its responses to the GQ and SGQ, the GOC did not provide this
information completely, limiting its response to the ‘respondents’ or
‘respondent enterprises’ in the GQ, and apparently limiting its response in the
SGQ to the selected cooperating exporters already identified by Customs and
Border Protection to have received those programs addressed in the SGQ.

In the absence of relevant information to identify enterprises that had
received financial contributions under each of the investigated subsidy
programs, Customs and Border Protection has had regard to the available
relevant facts and determines that non-cooperating exporters have received

Submission to the SEF

financial contributions that have conferred a benefit under all pro found
In its submission to the SEF dated 25 May 2012, the
that the above statement that the GOC limited its res

to be countervailable in relation to ARWSs.

e i

@ ‘respondents’
and selected cooperating exporters is incorre LN stly point(s) out
that Australian Customs only identified five cooReratingexporters. The
responding companies included details ofg8ve Wg@xporters...”. ltis
unclear how this statement evidences tig Cyftom d Border Protection’s
description of the information supplig GQ#® is incorrect. It remains a
fact that the GOC did not provide § rm requested in relation to all

Chinese ARW producers and/or ex St applied for, accrued, or

received benefits under Pro 1 — IQduring the investigation period.
The GOC submits that thod By which Customs and Border Protection
calculated the subsidy b lected non-cooperating exporters was

ive power and not done so having regard to the
OC claims that the address and ownership

made without exprégs legis

available relevg

details it sup exporters of ARWs during the investigation period
should ha ient for Customs and Border Protection to establish
that cegain p dependent on region or ownership were not received by
thoSges ers3The GOC also submits that Customs and Border Protection

avenggl® regard to the information in its import database, despite the
expressed by Customs and Border Protection.

In relatidh to the address details supplied by the GOC, without cooperation
from the exporters concerned Customs and Border Protection cannot be
certain that those exporters did not have offices or manufacturing operations
in other regions that the identified subsidy programs were available in. The
address supplied by the GOC is one fact, but there are many other facts
about the operations of each exporter, which are important to the
determination of the receipt of a subsidy, that are unknown.

Customs and Border Protection outlined in the SEF the reasons why it
considered information in the import database to be unreliable for the
purpose of calculating individual subsidy margins for non-cooperating
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exporters. Customs and Border Protection disagrees with the GOC'’s
statement that ‘it is better to rely on information which might not be “certain”
rather than to adopt a methodology which is unquestionably inaccurate”.
Customs and Border Protection doest not consider the import database to be
relevant factual information about the operations of every exporter of the
goods to Australia.

7.4.3. Subsidy margins

Customs and Border Protection has calculated the following subsidyagaargins
for each selected cooperating exporter individually and for seleqj#
cooperating exporters collectively: .

CITIC Dicastal
PDW
Pilotdoer
Jinfei Kaida
Yuseling

Selected Non-cooperating
Exporters

Source: Confidential A

Customs and Border Prol8gti dings in relation each investigated
program are outlin®gin App&ggdix B.

Idy margin for each selected cooperating and
g exporter is at Confidential Attachment 2.

The calculati®g
selected n

\
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8.1.Finding

The Australian industry experienced material injury in the form of:

price suppression;

lost sales volumes;

lost revenue;

lost profits and profitability;
reduced capacity utilisation;
reduced employment; and
reduced return on investment.

The causes of this injury are discussed in Chapter 9 of thi

8.2. Introduction

This section reports on the economic condition
provides an assessment as to whether the ind
period from 1 July 2006 is being examined}
The analysis of injury to the Australian i
information from Arrowcrest. The remai dusiry members — Performance
and Dragway ~ were not visited as § G
relative to that of Arrowcrest. Bastg
Performance and Dragway, Arrowcra
over 95% of sales by Austr; manufz
period.

erified) data from
uction is estimated to represent
urers during the investigation

Australian Customs an% motection has analysed the economic
performance of theRQustraliaWyindustry in the OEM and AM segments
separately, aggf® the® Australian market overall.

8.3. Ma distribution |
Ar S as ROH Automotive (ROHA) and ROH Wheels Australia

( ):

« R manufactures and supplies ARWs to Arrowcrest's OEM customers

including Toyota and HSV; and

« ROHWA operates five branch warehouses, one in each capital city
(except Hobart and Darwin), from which it wholesales Arrowcrest's AM
ARWSs to the tyre retail industry.

8.4. Commencement of injury
Arrowcrest claimed that imports of ARWs from China commenced causing

material injury to the Australian industry as early as 2003, and that the
injurious effects have continued.
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Customs and Border Protection is reluctant to place much weight on trends
observed prior to 2006 given the lack of relevant sales and cost information
available for the earlier period. For the purpose of this investigation, most
weight is given to the period from 1 July 2006 for injury analysis purposes
and only data from the injury analysis period has been used for injury
analysis calculations. .

8.5. Approach to Injury analysis

Arrowcrest provided production and sale of like goods information for the
entire injury analysis period, July 2006 to June 2011 — to enable analysis of
the Australian industry. This data was verified during Customs and der
Protection’s visit to Arrowcrest. The visit report, available on thgg
record for the investigation, sets out the detail of the verificatj

All references to year in this report are references to the p
30 June.

Injury analysis has been conducted on a per pi
Analysis has been conducted by examination

« Overall industry figures; and
» Separation of OEM and AM markets:

8.6.Price depression and s

Price depression occurs wh
Price suppression occurs
which otherwise would
price suppression may b

W have been depressed and suppressed.
verage selling prices for ARWs have not tracked
@ of-the-world LME prices for primary aluminium, which
1 ARWSs. This, Arrowcrest claims, is due to the influence
y declining Chinese import prices. Arrowcrest expected the
\ ARW's to be at higher levels in 2010 due to the 80%

> since 2003 in the key raw material, being aluminium.

n between revenues and costs.

Arrowcrest clai

the rise an
isther

Customs and Border Protection examined Arrowcrest’'s external unit sales
price and cost trends during the injury anailysis period.
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Diagram 1:

OEM and AM unit price

e TOENREE T

FY2007 FY2008 FY2009 FY2010 F¥2011

QEM Av Unit Price  AM Av Unit Price  CTMS Total Av unit price

Customs and Border Protection noted that: NS

+ the overall average unit price declined 10 aj)d then increased
marginally in FY2011

. the average OEM unit price followgg
price. This is because during t
Arrowcrest's sales were to the (Nghj®

» the average AM unit price declineMg
stable until 2011; and

+ unit costs rose significa

ends as the overall unit

09, however decreased similarly in 2010
and rose slightly hig While AM unit prices were profitable
throughout the igjury an®sis period, OEM unit prices fell below costs in
2009, and didno®gcreage”in proportion to costs in 2011.

Arrowcrest gu price depression in the AM segment during the
though Arrowcrest's prices to the OEM segment of the
d hence overall prices) declined during the injury
ey increased during the investigation period. Arrowcrest

In relation to price suppression Customs and Border Protection notes that; -

- Arrowcrest's overall average price closely follows the CTMS line during
the injury analysis period (except in FY2009);

+ The overall average price increased in FY2011, but not to the same extent
as cost increases; and

« CTMS decreased in FY2010 by 29%. Arrowcrest claims that this was due
to Arrowcrest's self help initiatives. The graph shows that gains made by
the company in FY2010 were unable to be sustained in the investigation
period.
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Given the significance of OEM sales to Arrowcrest's business during the
investigation period, any price suppression in this market has a material
impact on Arrowcrest's revenue, profit and profitability. Customs and Border
Protection is of the view that the Australian industry suffered price
suppression during the investigation period.

8.7. Volume Effects

Customs and Border Protection estimated the size of the Australian market
based on:

. verified Arrowcrest sales data;

. verified import data from exporters and importers visited duri
investigation; and

« import volume from the Customs and Border Protectio

Import volume was estimated based on the velume ofg
tariff sub-headings 8708.70.91/78 and 8708.70.99/8@
also include goods that are not ARWSs, in partic

| remaining dataset includes goods other {f¢ : espite this, we are
satisfied that the data available is vali i analysis purposes.

8.7.1. Sales Volume

Changes in the size of the alian
period are illustrated in Diggram 2

Q¥

market over the injury analysis

33 Note:

1. the market volume includes wheels imported under tariff sub-headings
8708.70.91/78 (which covers road wheels of a kind used as components in PMVs)
and 8708.70.99/80 (which covers road wheels other than of a kind used as
components in PMVs). Tariff sub-heading 8716.90.00/39 has not been included as
it was found to be problematic to cleanse the data.

2. Tariff sub-headings 8708.70.91/78 and 8708.70.99/80 includes both aluminium and
steel wheels. Steel wheels have been excluded where the description of the goods
clearly identified the goods as steel. Wheels have been excluded where the
description of the goods clearly identifies the goods as not being for PMVs, 4WD
vehicles, trailers or caravans. Goods have been excluded where the description of
the goods clearly identifies the goods as not heing wheels.
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Diagram 2: Australlan ARW market volume

Australian Market

//\V

FYO7 FYo8 FYoS FY10 FY1l

reased
d with the onset
2010 and

Diagram 2 shows in particular that the Australian AR
significantly in 2008 before decreasing in 2009. This
of the global financial crisis. The market parti co¥
remained stable in 2011.

Changes in the size of ARW market seg@entgfover e injury analysis period
are shown in Diagram 3.
Diagram 3: Australlan ARW Market SOQ

Australian Market Segments

FY 2007 FY 2008 FY 2009 FY 2010 FY2011

wheels

B OoEM B AM

Note: the data used in Diagram 3 was estimated based on Arrowcrest’s reported sales to the
OEM segment plus export volume by CiTIC Dicastal {the majority Chinese supplier of ARWs
to the OEM segment) extracted from the: Customs and Border Protection import database.
There is therefore a small discrepancy (less than 1%) in the data used in Diagrams 1 and 2.
Customs and Border Protection consider this discrepancy to be insignificant.

Customs and Border Protection found that:

+ changes in size of the OEM segment corresponds approximately to
changes in the size of the overali market; and
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. the AM segment represented over 70% of the Australian ARW market
during the investigation period. Therefore movements in the size of the
AM segment largely determined movements in the size of the Australian
ARW market during the investigation period.

Trends in volume have been examined on a financial year basis over the
injury analysis period. Changes in volume from Arrowcrest, China and other
imports are shown in the following tables.

Table 1: Changes In volume (wheels) by source during Injury analysis period

5, ; _ s . ey Trsm— e .
Arrowcrest 100 114.6 68.9 .2 108.7
China 100 2216 222.8 2 265.9
Other imports 100 147.2 82.0 3. 84.7
TOTAL 100 157.4 112.7 133.8

Source: confldentlal attachment 1: market summary

Rk o b o Rs B i 3.0 I
OEM 100 208 152
AM 100 115 128
Total 100 136 133

Table 3: Changes In Arrowcrest'sisales to gnarket segments during the injury analysis period

ke " e
3 Y
el i o T

OEM ‘ 1314 78.2 138.1 129.5

AM 100 39.9 27.2 18.4 15.8
Total 100 114.6 68.9 116.2 108.7
In respect t ustralian Customs and Border Protection notes that:
« Arro les volume in 2009 and 2011. Arrowcrest's increase in

010 was partly due to Toyota's decision to replace steel

in its production of PMVs with ARWs. This change is also
reNcted in the increase in the OEM market segment in 2010 in Table 2;

. ImpMs from China increased significantly at the commencement of the
injury analysis period and remained consistent during the investigation
period. Arrowcrest's significant loss of volume in FY 2009 coincides with
the onset of the GFC, however the volume of imports from China does not
appear to have been affected by the GFC;

» Arrowcrest lost volume in FY 2011 when the Australian ARW market
appears to have stabilised; and

« The volume from imports other than from China appears to be relatively
stable over the period FY 2009 to FY 2011.

In respect to Tables 2 and 3, Australian Customs and Border Protection notes
that:
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The majority of Arrowcrest's sales are to the OEM segment of the Australian
market. Arrowcrest supplied Toyota with 100% of its requirements of ARWs
during the investigation period34. Sales volume to Toyota decreased in the
investigation period which corresponds with a period of decreased total local
production by Toyota.

Arrowcrest was also the major supplier of ARWSs to HSV during the injury
analysis period. HSV began to also source ARWs from suppliers other than
the Australian industry during the injury analysis period. Arrowcrest's sales

of this loss of volume cannot be seen until after the investigatio
Arrowcrest has provided sales reports that show volume to H

percentage (less than 10%) of sales volume to HSV was |
investigation period, a further 21.3% of sales volume
quarter following the end of the investigation period.

AM segment

The AM segment makes up over 70% of
however Arrowcrest had only a small pri
injury analysis period. As evidenceg
segment are significantly more prd
OEM segment.

arket for ARWs,
of that market during the
above, sales to the AM
er unit basis than sales in the

The AM segment grew by #found 20% between 2009 and 2011, while
Arrowcrest’s sales volu his sfigment decreased by around 21% in the
same period.

Overall y
The data s ve¥all, Arrowcrest lost sales volume in the investigation

shares held by Arrowcrest, imports from China and other imports on a
ear basis over the injury analysis period are shown in Table 4.

34 Toyota declined to participate in the investigation so we have relied on Arrowcrest's statement to
this effect, combined with data obtained from selected cooperating exporters.

35 Arrowcrest visit report November 2011 — confidential attachment CAUSATION 2
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Table 4: Market shares

MARKET SOTET e

SHARE : [k e | JRIREN 1 a0 s o SHE AN

Arrowcrest 23% 17% 14% 20% 19%

China 24% 34% 47% 48% 48%

Other

Imports 53% 49% 39% 32% 33%
100% 100% 100% 100% 100%

Source: confidential attachment 1: market summary

Table 4 shows, in particular, that:
. Arrowcrest's total market share declined by 4% during the injurysagalysis

24% during the same period; and
« Arrowcrest's total market share increased in FY 2010 3
increased level in FY 2011. .

u Mwﬁiﬁ A LT Hi "i;g*&:rﬁ;._;a T T

ARROWCREST 5% | 1%
CHINA 26% % 50% 54%
OTHER IMPORTS 69% % 48% 45%
100% 100% 100% 100%

Table 5 shows, in particular, that:

M ségment in FY 2008. None of the
g the remainder of the injury

« Arrowcrest lost market share in t
lost market share was r red d
analysis period;

. Imports from China ed ngarket share in the AM segment throughout
the injury analygis periORa expense of imports from other countries.

Given the limite terprises in the OEM segment of the market,
ils may reveal confidential information.
However, t
through,to 2

Ov werlst did not lose market share in the investigation period.
SubMgssion to SEF:

Mullins Wheels submitted that Arrowcrest's share of the AM sector is so
insignificant to its overall operation that volume loss, price undercutting and
injury effects within this sector of the market cannot cause material injury to
the Australia Industry.

Response:

Arrowcrest does not view the AM sector as insignificant to its operations,
given the large size of the market available and the larger profit margins on
individual sales. The fact that Arrowcrest retains such a small proportion of
the total after previously holding a larger share in prior years is an indicator of
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injury. Detailed analysis of Arrowcrest sales volumes and values to four
major AM sector customers shows a decrease in sales volumes of 82% over
the injury analysis period. This represents a significant amount in revenue to
Arrowcrest,

Arrowcrest claims it previously competed successfully in the AM sector prior
to Chinese impotts entering the market and provided evidence of its larger
AM market sales volumes and market share in previous years. Given the
size of the decrease in sales volumes over the injury analysis period, it can
be concluded that but for low cost Chinese imports, it is likely that Arrowcrest
would obtain and maintain a great proportion of the increasing AM sector,
and in doing so would increase its revenue and profitability to a m

competitive level.

Arrowcrest's verified data shows a decreasg imgales r@venue over the
investigation period in line with the lost sgf€s vo Arrowcrest also
provided further evidence in subsequen ssions that its AM sales
revenues decreased significantly a over the injury analysis
period.

8.9.Revenue effocts

The following table shows crest Mgpdexed revenue figures separated
into OEM and AM sectors {§r the igvestigation period.

Table 8 — Arrowcrest indexed

at Arrowcrest lost revenue in the investigation period.

8. Profit and Profitability effects

Arrowcrest submits that whilst its CTMS has closely followed its production
and sales volumes, its profitability is dependent on volume particularly in
regard to the recovery of fixed overheads.

36 While data prior to 2006 was not subject to verification, based on Customs and Border Protection’s
verification of other data supplied by Arrowcrest this earlier data is considered reasonably reliable for
the purpose of examining trends.
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Arrowcrest claims that it has managed its costs, including via restructuring,
whilst its market share, sales volumes, sales turnover and profitability have
all declined.

The following graph illustrates Arrowcrest's total profit and profitability during
the injury analysis period based on the data contained in the application.

F

LB

Profit and Profitability

FYa7 FYOS8 Fy09 FY10 Fy11

SN Profit S =@~ Profitability %

Diagram 4

it and unit profitability
2008 before declining

. owcrest's profit improved

ar's substantial loss, before declining

The graph above shows that Arrowgg
fluctuated but with a downward tre
significantly to a loss situation in F
significantly in FY2010 afte prior
again in the investigation pgriod.

~Based on this analysis, t d Border Protection concludes that
Arrowcrest has suffigred injuRgin the form of reduced profit and profitability.

¢ factors

its application information identifying assets, capital
and development expenses, return on investment,
-utilisation, productivity, cash flow measures and wages.

8.11.1. Capacity utilisation

Arrowcrest claims that it has had to reduce staff levels and is currently
running at approximately 50% of capacity. Calculations provided at the
verification visit show that previously Arrowcrest operated 3 shifts, 24 hours
per day, 7 days per week. That has now been reduced to a 5 day working
week with 3 die casting machines sitting idle due, Arrowcrest claims, to the
cessation of production for Holden and Ford. Based on current maximum
capacity figures provided to Customs and Border Protection at the verification
visit, assuming a 5 day working week, producing an 18" diameter wheel,
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Arrowcrest's level of actual unit output has been just above 50% for the 2011
financial year. This figure would be less if the maximum capacity figures for a
smaller diameter wheel was used as the basis for comparison.

Arrowcrest stated that they could meet any level of demand as they had the
ability to increase their maximum capacity if demand required it.

Customs and Border Protection is of the view that Arrowcrest experienced
injury in the form of reduced capacity utilisation.

8.11.2. Employment

In 2003, Arrowcrest employed around 267 personnel in its ARW b ness,
the majority of whom were employed in South Australia. Arrowc
that it has lost around 49% of its workforce since that time, in
interstate sales branches, due to the influx of ARWs impo
dumped and subsidised prices.

During the verification visit Customs and Border Pro asrovided with
evidence showing the reduction in employee nu s warehousing
and sales offices in the investigation period. ff leve e further reduced
in October 2011 and will remain at the curcgnt Rvel unl the need arises for

Customs and Border Protection is
experienced injury in the form of r

he Australian industry has
ment.

Submission to SEF;

Customs and Border P%'s ding of injury in the form of reduced
ymen

capacity utilisationand e t has been further supported in
subsequent submis®gns by dWher Australian industry members. In its
submission d 12, Dragway provided details of staff lay offs and

noted plan ent currently sits idle within its manufacturing plant.
Dragway att e losses directly to low cost ARWs imported from
China bty to compete against them in the market. Dragway has
fu it gAs had to take on non-related ARWs work to keep the

bé g, however these alternate paths have not created sufficient

reveNge streams to recover what has been lost as a result of low cost ARWs
from a which are keeping employment and capacity levels at a reduced
level. Customs and Border Protection notes that the information and data
supplied by Dragway has not been verified and therefore has not been
factored into the injury analysis.
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8.11.3. Assets

There has been only a minor decrease in the value of assets used in the
production of ARWSs.

8.11.4. Capital investment

Arrowcrest provided a summary of all capital expenditure activities from 2003
to 201137, This report showed a high level of capital investment in 2003 with
reduced capital expenditure in the following years. Capital expenditure
peaked again in 2006 due to the investment in Robotics for the paint system,
then again in 2011 when new automated equipment was purchased that
would provide cost savings to enable price concession to be pa

Toyota in order to retain their business.

8.11.5. Research and development

Arrowcrest's investment in research and developme%roduction of

ARWSs has not changed.
8.11.6. Return on investment

Arrowcrest's return on investment in relsfon A decreased by almost
50% in 2011.

8.11.7. Productivity

There has been little changff In"productiWty, due to the contractual nature of
employment as discussgd fove.

8.11.8. Stocks
There has be M stock on hand as Arrowcrest generally
produces tQ0

8.11.9.ash easures

y ble balance, receivables turnover and inventory turnover
ha ained stable.

8.11.10. Wages
Total and average wages have remained stable during 2011.
8.11.11.Findings in relation to other injury factors

The other injury factors show that Arrowcrest has suffered injury in the form of
reduced capacity utilisation, employment and return on investment.

37 Arrowcrest visit report Nov 2011 — confidential attachment INJURY 1
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9.1.Finding

Customs and Border Protection found that the dumping and subsidisation of
the goods exported from China has caused material injury to the Australian
industry producing ARWSs.

9.2.Introduction

In the case of concurrent dumping and subsidisation, where it is 4

prices,
ike goods.

In this case, the substitution of benchmark alugfinium 2 Dy costs in
constructed normal values, and the use of ggnfgmark Rluminium and alloy
costs for subsidy Program 1 leads to an dumping margins and
subsidy margins that may contain some t of overlap, or double-count.
To the extent that this exists, in va
of exporters, Customs and Border§y

pefore taking account of the size
of the dumping margin38 a particoWprs of the countervailable subsidy3®
when assessing whether d@mpinggnd subsidisation has caused material

injury.

al of any.overlap or double-count of dumping
ext of the proposed measures, is contained in

Further discussion
and subsidisa
Chapter 13

9.3. ump subsidy margins

.@ a der Protection has established that exporters in China
exPgftd ARWSs to Australia at dumped prices during the investigation period.
The d¥gping margins ranged from de-minimis to 29.3%. After taking into the
overlap described above dumping margins range up to 25.4%.

Customs and Border Protection has established that exporters in China
exported ARWSs to Australia at subsidised prices during the investigation
period. The subsidy margins ranged from de-minimis to 58.8%.

38 5. 269TAE(1)aa)
39 5. 269TAE(1)ab)
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The proportion of exports to Australia in the investigation period found to be
dumped represented over 90% of total exports. The proportion of exports
represented by dumped goods from selected non-cooperating exporters is
around 65% of total exports to Australia.

Exports from China accounted for just under 50% of the Australian market for
ARWs in the investigation period.

9.4.Price effects

Customs and Border Protection considers that the magnitude of dumping and
subsidies described above, even after removing any overlap or doyhle

counting, provided for exporters to offer significantly more compg '

than would otherwise have been the case. The effects of this gre
below.
9.4.1. Price undercutting .!

Price undercutting occurs when the imported pr t a price below
that of the Australian manufactured product.

direct result of price
support of this claim,
ing relevant evidence that

Arrowcrest claimed that it has had to re
pressure from the imported products fro

owcrest and a major customer
concerning a Chgs&expoger's proposed pricing, and requests for
Arrowcrest to provilyc titive pricing.4°
2. Correspondéfge be n Arrowcrest and a customer concerning a
Chines s p#bposed pricing.4!
ween Arrowcrest and Suzuki regarding quote
uki and their subsequent decision to source from YHI
50 less than Arrowcrest offered.42

Customs and Border Protection charted weighted average prices for 14” to
22" ARWs for the purposes of price comparison between suppliers. This
analysis was conducted both including, and then excluding, chrome finished
ARWSs#, The reason for both considerations is that chrome finished ARWs

40 Arrowcrest Visit Report November 2011 — confidential attachment CAUSATION 10
41 Arrowcrest Visit Report November 2011 — confidential attachment CAUSATION 1
42 Arrowcrest Visit Report November 2011 — confidential attachment CAUSATION ¢

43 It is not possible to accurately quantify the proportion of the Australian market represented by
chrome finish ARWs, however based on verified data obtained from selected cooperating exporters it
is considered low.
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cost significantly more than other finishes, and are priced accordingly. The
chrome finish therefore had the ability to distort the results. Both importers
and industry advised that the market for chrome finish now is much smaller
than previously. It is no longer a popular finish choice for customers because
of the new range of finishes such as shadow paint and others that are
available.

Customs and Border Protection observed that Arrowcrest’s prices were
undercut in every size by one or more of the importers, in both the OEM and
AM markets. The total undercutting margin for each importer was between
21% and 45% when analysing the data including chrome finishes.

and Barder
i Deride up

When chrome finishes were excluded from the analysis, Customn
Protection observed price undercutting throughout the investi
to 28%.

Customs and Border Protection further analysed the

Dicastal exports wheels in sizes 16" to 19”. In each izes price
undercutting was established, ranging from arg e smaller sizes
and up to 65% on the larger sizes. The excluspn of clgrofhe from the

analysis did not affect these figures as chyffhe Wgnot gifported for the OEM
market.

‘Micro’ analysis

Customs and Border Protectign undeMgok additional analysis of prices from
different suppliers of identi Z2es, by Somparing sales made by the
Australian industry with salgs of Clinese ARWs to major dual-sourcing

customers.

Using sales dat e Australian industry and importers, Customs
and Border P, ared Arrowcrest and imported ARWSs prices from
China for end users during the investigation period.

riceqo Thdividual customers cannot be shown as it may reveal
infogMmation; however analysis of the actual price reductions
price undercutting of between 2% and 37% {when including
chroMgg finishes) by the Chinese ARWs relative to Arrowcrest prices during
the invatigation period. When chrome finish was excluded the average
price undercutting was between 2% and 24%.

Finding - Price undercutting

Dumped or subsidised goods exported from China undercut prices of the
Australian industry during the investigation period, causing injury as a result.
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9.4.2. Price suppression

Despite costs increasing overall during the period 2006 to 2009, Arrowcrest's
prices did not match these increases. Arrowcrest advised that commencing
from around 2009 it introduced cost saving measures and efficiencies aimed
at reducing the impact of the rising raw material costs and falling prices. This
has resulted in unit prices above unit costs in the years 2010 and 2011,
although to a small degree.

Some major AM customers of the Australian industry multi-source ARWs from
both Chinese and Australian manufacturers. The direct comparability of
suppliers afforded by this approach provides major customers congisigrable
leverage over Australian industry.

Arrowcrest has provided evidence of its negotiations with

3th an
in November 2009 but carried through to September 2011 -

Chinese prices were used to reduce a price increase by Arrowcrest
in order to meet increased costs. Other relevant evic edvat section
9.4.1 above, also supports Arrowcrest’s claim gbsion caused by
Chinese ARWSs.

Customs and Border Protection thereforgto as sufficient evidence

ceggby the Australian industry
mped and subsidised

to be satisfied that price suppressio
in the injury analysis period was c3
goods exported from China.

Submission to SEF:

Mullins and Ford submittdgt e suppression during the investigation
period is not possilie in the QEM sector as contract prices were set prior to
the investigati r

Response:

Desgi ing @pntract prices set prior to the investigation period, copies of
tr xamined by Customs and Border Protection included

es for variances in price over the duration of the contract. These
varia allowances were factored in to cover fluctuations in the cost of
aluminidm, manufacturing costs and currency prices. However, evidence was
provided by Arrowcrest of negotiations with Toyota involving the use of
comparative rates of Chinese imports to suppress Arrowcrest's proposed
price increases to cover its increased costs during the investigation period.
Therefore, despite contract prices being set in advance, evidence of price
suppression was found during the investigation period in the OEM market.
Given the large proportion of sales volumes affected by this negotiation, the
subsequent impact on Arrowcrest’s revenue was significant. '
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The analysis shows that Arrowcrest lost sales volume in the investigation
period. While the Australian market for ARWs overall decreased in the
investigation period by around 2.5%, Arrowcrest's sales volume decreased to
a greater extent. Arrowcrest's loss of sales volume in the investigation period
accounted for approximately 52% of the total reduction in the Australian
market for ARWs,

9.5. Sales volume

9.5.1. AM market

Customs and Border Protection is aware of major customers of Arrgwcrest
that have multi-sourced their ARWs requirements from both the n
industry and Chinese manufacturers in the injury analysis peri

Arrowcrest has argued that the key reason for the multi-sd
arrangements, and resultant loss of volume, is price ym

extent of price undercutting it is reasonable to concl ] Australian

industry was unable to match, or come close to on Chinese
imports that were dumped and subsidised it - e. This
conclusion is supported by submissions maggle of other Australian
industry members, who claim to have s to dumped ARWSs
imports.

Price undercutting is most preval ector. As discussed earlier in

this report, the AM sector accounts 3% of the Australian market for

. Customs and Border Protection found
that Arrowcrest did not hare during the investigation period,
however considersthat d extent of undercutting found during the
investigation periodWwas no®possibie for Arrowcrest to gain any AM market

was 5% at : 49 of the injury analysis period, and Arrowcrest has
provided da ile not verified, indicates that its sales volumes to this
igher than that in 2003.

A st pfOvided a sales history for four key customers in the AM segment
duriMthe injury analysis period. The data shows that in the investigation
period,Nales volume to these customers decreased by between 8% and 36%
on an individuat basis, and 16.5% overall. The AM market, on the other
hand, grew in the Iinvestigation period. Diagram 6 shows the total sales
volume trends for Arrowcrest's four major AM customers over the injury
analysis period.
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Diagram 6 : Total AM Sales Volumes of Four Major AM Customers

Arrowcrest AM Sales Volume
FY 2006 FY 2007 FY 2008 FY 2009 FY 2010 FY 2011
"
Arrowcrest has provided evidence of its mpt in or increase sales
to customers in the AM segment. Arrow aings that it was required to

hich would have seriously
n some sales on such terms.

offer significant rebates in order to
eroded its margins. It has therefo
Customs and Border Protection con
subsidisation Arrowcrest's offers ustomers would have been more

competitive and it would ndg have Igst volume, and could also have regained

| some AM sales volume!
9.5.2. OEM ma
In relation to ent Customs and Border Protection
acknowled has not been a customer of Arrowcrest for some

years. 4 has gV reasons why it does not source ARWSs from the
AusisaliaMindusBy, none of which relate to price.

Arr st has provided evidence of its sales to GM Holden in recent times.
It has W§go provided evidence of its quote to supply GM Holden ARWSs for a
particular model in the investigation period. It was unsuccessful in its tender,
which ultimately was awarded to a Chinese manufacturer. Holden advised
that the reason Arrowcrest has been unsuccessful in the recent tender was
not solely due to pricing. Further evidence of the tender process was
requested by Customs and Border Protection from Holden subsequent to the
verification visit in order to establish the reasons that Arrowcrest's bid was
not successful, but no further detail was provided. In the absence of this
information, Customs and Border Protection considers it reasonable to
conclude that price would be an important factor in any tender process. The
evidence of Arrowcrest's supply of other ARWs to Holden supports a view

REP 181: Aluminium Road Wheels China 72




PUBLIC

...................................

that Holden perceives at least some of Arrowcrest's ARWs to be of sufficient
quality for its needs.

Submission to SEF

GM Holden submitted that the contact between it and Arrowcrest in relation to
the quote has been misrepresented. GM Holden claims that the client only
issued a “Request for Interest to Supply” and any discussion in relation to
price would only have taken place once Arrowcrest had advanced beyond a
point “where assessment was based on criteria other than price, which did
not occur.” Arrowcrest has provided Customs and Border Protection with
contemporaneous correspondence that clearly shows that a quot pply
— including price — was requested by GM Holden.

GM Holden also submitted that Arrowcrest's supply of AR enin
recent times was only to meet a requirement to supports L nd the
purchases were “relatively minor”. It seems reasona de that if
GM Holden had any concerns with the quality of Arrd ;roduct it would
not fit them to its vehicles regardless of mainte or order
quantity.

9.5.3. Finding

Arrowcrest's loss of volume jaithe A ment in the investigation period was

caused by dumped and sulfSidised ARW's exported from China.

volume in the investigation period is
hicle production by Toyota, and Customs and

Arrowcrest’s reduction i
indicative of reduceg moto

Border Protecti ot uted this loss of volume to dumping or
subsidisatio id, however, lose a tender during the investigation
period to Cly§ rts at dumped prices.

9.6. ducell profit and profitability

T raliall iIndustry’s reduced profit and profitability is a function of a loss

of v @ and suppressed prices in the investigation period.

As discussed above, Customs and Border Protection considers that lost AM
sales volume during the investigation period was attributable to dumped or
subsidised imports. Customs and Border Protection also found that Australian
industry prices were suppressed as result of price competition from dumped
or subsidised goods exported from China in both the AM and OEM sectors.

Volume lost to Chinese exports by the Australian industry and price
suppression had a significant effect on profits and profitability in the injury
analysis period. Higher fixed unit costs due to lower production volumes
would also reduce profits and profitability.
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Customs and Border Protection therefore finds that dumping and
subsidisation has caused the Australian industry to lose profits and
profitability.

9.7. Other injury factors

Arrowcrest experienced injury in the form of reduced capacity utilisation
during the injury analysis period. Customs and Border Protection considers
that dumped and subsidised goods exported from China caused the
Australian industry to lose sales volume, the consequence of which is
reduced capacity utilisation and increased average fixed costs.

9.8. Other possible causes of injury

Customs and Border Protection has considered whether inj
is being caused or threatened by a factor other than the d€g

9.8.1. Changes in the Australian market for Pl

During the investigation period the OEM segmfint cong S of three
Australian PMV manufacturers: Toyota, HoislerRgnd FQid, together with their
performance brands HSV and FPV.

The sales process in the OEM seg
It is typical for a wheel production
prior to the production phase of an 0 ehicle. The typical life-cycle of
a model is between two an W] he size of the OEM segment is

therefore driven by the vehftle magufacture.

Changes in the produ
during the period 2008 to

ve the PMV manufacturers.
oW awarded up to two years

f PMVs (excluding performance vehicles)
re shown in Diagram 5.

44 gubsection 269 TAE(2A)
45 |n calendar years
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Dlagram 5: Estimate of production volume of PMVs

Estimate of production volume of PMVs

2008 2009 2010 2011

Production volume  Toyota Ford Holden

Source: Federation of Automotive Products M ufaMPM):
Automotive Production Build Forecast, No 201

a chassis and caravan
gment is also supplied by

The OEM segment aiso consists of
manufacturers. The trailer and cadg
Arrowcrest, to a lesser extent, and | om China. Customs and Border
Protection was not able to e datagpecifically for trailer and caravan

production, however consigers it wpuld represent an insignificant segment of

the OEM market.
There was a genergl redu IN Australian industry sales of ARWs during
-B

the GFC-affects Qd cularly during the first six months of 2009.
However, thi ar to be mirrored by a reduction in exports of the
goods to Aggt ina. The ARWs market started to recover in 2010
and 2011, a % still lower than pre-GFC levels. The reduction in the
market for ARWs during 2011 is not as great as the
ction of PMVs, which is due to an increase in the market

] d by AM ARWSs.

The Mguction in Arrowcrest’s sales valume during the investigation period
was greater than the reduction in overall market size, and was experienced
mainly in the AM segment. Based on the evidence provided in relation to
this loss of volume, the overall reduction in PMV production does not
displace a finding that volume injury to the industry was caused by dumping
and subsidisation.

9.8.2. - Claims of poor service, or non-price factors

Some customers claimed that Arrowcrest lost business because it is a poor
supplier. Customers have stated that they moved away from Arrowcrest for
various reasons including, but not limited to, poor performance in:
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service delivery,

communication,

product quality and reliability and timeliness of supply,
ARW style releases, and

standards required by motor vehicle manufacturers.

Arrowcrest responded that during the investigation period, it supplied more
than 1,200 customers — and that during that time they had never been
advised they were not meeting the required standards.

Arrowcrest's former major customers have told Customs and Borg
Protection that price is not generally the most important considef§
sourcing decisions. HSV, a major Arrowcrest customer, advigmuigs
to source from China, as Arrowcrest does not have the op

its future ARWs needs, being ARWs manufactured
casting and forged methods.

importers that they had experienced diffi
Chinese exporters, however, this did n
source from those exporters.

Several importers in the AM marke S at in the past Arrowcrest set
the standards for the rest of Jagyindust®gto aspire to, however, in recent times
they have not kept up with fommergial advertising or style releases to be able

to remain competitive.
Of the claims madeW sh& evidence was produced to support those
t

claims or sho have directly affected Arrowcrest sales.

Therefore wi§ s and Border Protection does concede that some of
the facys ou ove could have an affect on Arrowcrest's performance,
: t egpugh evidence produced to conclude that these factors could
level of injury experienced by the applicant.

Mullins Wheels submitted that, amongst other things, insufficient style
releases by Arrowcrest contributed to the Applicant’s injury.

46 HSV visit report — March 2012
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Response:

After analysing the available data, Customs and Border Protection does not
consider that offering a large number of styles is indicative of increasing the
likelihood of sales; rather, careful selection of a small range of models is
more likely to contribute to increased sales and revenue.

Mullins Wheels' own data indicates the majority of all ARW styles offered in
both the passenger motor vehicle and 4 x 4 ranges represented a minimal
sales volume during the investigation period, with a small number of ‘popular’
models contributing the majority of revenue during the investigation period.

Customs and Border Protection considers Mullins Wheels' sub
offering several hundred styles increases sales volumes is
own sales data, and Customs and Border Protection doe
number of styles offered by Arrowcrest as a more signg
dumped or subsidised imports.

ury factor than

9.8.3. Imports from other countrie

s gffier than China. Arrowcrest
een competing with imports

ARWs are imported to Australia frog®
noted in its application that prior td *@
from countries other than China w1t g erious economic consequence.
However, when imports fro entered the market in large
volumes from 2003 onwardg, it fougd it was unable to match price quotes

being presented to it by\
No interested partidgthat imgrt ARWs from countries other than China, nor
i t er, has suggested that ARWs imported from

i ~ PTebI have influenced prices in the Australian market.
@ 2rs advised during-verification visits, that if measures
ese imports they would look to other countries for
lies. Customs and Border Protection is aware of at least
t has manufacturing plants in countries other than China.

Certain rhodels unavailable from certain Australian industry
members

Interested parties claimed they were unable to source certain ARW modeis
from the Australian industry. Ford and HSV in particular claimed that their
supply agreements had moved to requiring ARWs manufactured from the flow
formed or forged methods. Arrowcrest currently only manufactures wheels
using the low pressure die casting method. Ford and HSV claim that the
other methods produce wheels that are stronger but lighter.

Arrowcrest has responded that cast flow forming and forging processes do
not allow for greater flexibility in styling as claimed. In cast flow forming, the
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blank is cast by conventional low pressure die casting methods but with an
abbreviated rim section. This section is then machined and flow formed to
produce the rear rim section of the wheel. There are no advantages in terms
of front face styling as the initial casting process is the same.

Arrowcrest claim they can produce lightweight ARWs of the size and fitment
necessary that will meet performance and strength requirements. When
consulting on style design, Arrowcrest has in the past questioned the weight
of some designs and offered to redesign the style in a way to reduce weight,
however has been required to proceed with designs they consider to be
unnecessarily heavy at the instruction of the client.

9.9. Summary - Causal link

Customs and Border Protection considers that the evideng (]
section provides sufficient grounds to conclude that du s dised
exports from China significantly undercut the prices Mglian industry.

In some instances, the Australian industry has match prices of
the imported product and it has therefore lost fgles v . Additionally,
customers of the Australian industry have ices M ARWs from China to
ensure the Australian industry's prices . These factors have
led to reduced volumes and suppre consequently reduced
profits and profitability.

Customs and Border Protectj s that other possible causes of injury
proffered by interested parffes do not defract from the assessment that

dumping and subsidisaigon¥gn i ion, has caused material injury to the
Australian industry.

Submissions w
. a was not quantified in the SEF (Mullins)

1. Matag
2, Mm presents such a large proportion of Arrowcrest's sales
y gcurrence of injury in the AM sector could not be viewed as
terl
3

o Arrowcrest. (Mullins)

her injury causes were not properly considered by Customs and
Border Protection, such as GFC, restocking, drop in production of
motor vehicles, disaster in Japan. (Mullins, Holden, Ford)

4. The decrease in Toyota production has not been properly considered
as an injury factor. (Mullins)

5. There is no dumping in OEM market therefore the OEM market
customers are being unfairly affected by AM market findings. (Holden)

6. There can be no finding of price undercutting in the OEM market.
(Ford)
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Details of the movement in market size and share were provided in indexed
tables within the SEF. Certain financial detail is not able to be released as it
would constitute a release of confidential information provided by the
Australian industry. Customs and Border Protection has examined the
materiality of each established injury factor and determined that the combined
effect is substantial enough to cause material injury to the Australian industry.

The Australian AM market increased in volume by approximately 28% whilst
the OEM market increased in volume by approximately 52% over the

investigation period. Over that same period Arrowcrest's share o
sector decreased from 5% to 1% and its share of the OEM mar
12%.

significant amounts to Arrowcrest in terms of revenug
the larger profit margins to be had in this sector. Als
injury to the Applicant's recorded losses is thei
share due to evidence of price undercutting a
increase business. This failure to regain S s due to price
undercutting by imported products has n gur y Arrowcrest and other
members of the Australian industry. A ctor sales account for a
small proportion of Arrowcrest's s oV the investigation period, the
AM sector sales accounts for the e er of other Australian Industry
members who were not visi uring investigation but provided support
via submissions throughouffithe investigation.

ility to compete to

Claims that there has be in the OEM sector are incorrect.
Customs and Bordfg Prote has examined evidence provided by
Arrowcrest shg i prices being used in negotiations for allowable
price variatio @ MOla contract, preventing necessary price recovery
i 3 by Arrowcrest. Customs and Border Protection has

as resulted in injury to Arrowcrest which, when combined
wi "foss of sales to HSV towards the end of the investigation period,
es material injury to Arrowcrest.

Calculations based on verified data show price undercutting in the OEM
market at the macro level, details of which are included in this report. Given
that the Applicant and relevant OEM exporter do not supply the same
customers, micro level analysis could not be conducted. As stated above,
Toyota used a Chinese price (Customs and Border Protection is not aware
where this price was sourced from) to suppress a proposed price increase by
Arrowcrest.

Toyota's reduced production figures have been examined and Customs
considers that this has contributed to the sales volume decrease experienced
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by Arrowcrest in the OEM market. Customs and Border Protection has not
attributed any decrease in sales votume to Toyota to dumping or
subsidisation. However, the loss of the Holden Cruze tender has prevented
Arrowcrest from increasing its sales volume in an expanding OEM market
sector. Whilst Holden has maintained that factors other than price form the
basis of their decisions, no specific evidence of Arrowcrest's failure in the
tender were provided despite the request for further information.

her F I

Evidence shows that during the GFC Arrowcrest's sales volumes decreased.
However over that same period, as noted in SEF181, exports fromggiiga
appear to have been unaffected as Chinese export volumes inc
GFC was a contributing factor to injury caused to the Australigmi
would be expected that sales volumes from China would
over that same period. Throughout the GFC period Chj were
able to not only maintain but increase sales volumes despite the
Austratian market decreasing.

Submissions to SEF181 noted the disaster in Japan aga Contributing factor
to the Australian industry’s injury. This wagtheNgst tingk this issue had been
raised over the course of the investigatidf a ence was provided of
possible effects it could have had o ralig; market or industry during
the investigation period.

In a submission to SEF181
figures over the injury analfSis period, which it claimed took into account
GFC and restocking coggidfyrationy and even with these factored in, figures
show consistent reducti;)\ injury analysis period of revenues.

Q>\’
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10.1. Finding

Exports of ARWs from China in the future may be at dumped and subsidised
prices and continued dumping and subsidy may cause further material injury
to the Australian industry.

10.2. Introduction

When the Minister is satisfied that material injury to an Australiag
has been caused by dumping and subsidies, anti-dumping meastge
countervailing measures may be imposed on future export
the Minister is satisfied that the dumping and subsidies a
may continue.

10.3. Customs and Border Protection's

dumped and subsidised prices, wilRgg

29.3% and de-minimis to 58 8%, resp
Chinese suppliers havegun®ercut tle Australian industry’s prices during the
investigation period and Qme from the Australian industry. In view
of the combined efigcts of tg transparent nature of pricing in the ARW
arkgtsituation in relation to the domestic market in
China and the€& g in relation to Program 1, Customs and Border
Protection at dumping and subsidisation will continue if anti-

dumpi not imposed.

market, the findigs

perfor ce over the injury analysis period and found that ARWs exported at
dumped and subsidised prices have caused material injury to the Australian
industry.

Customs and Border Protection considers that a continuation of price
competition from dumped and subsidised imports from China is likely to have
a continuing adverse impact on the Australian industry. Customs and Border
Protection considers that this impact may be particularly evident in price
undercutting, price suppression, lost sales volume, and reduced profits and
profitability.

Based on the available evidence, Customs and Border Protection finds that
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exports of ARWs from China in the future may be at dumped or subsidised
prices and that continued dumping or subsidisation may cause further
material injury to the Australian industry.
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11.1. Finding

Customs and Border Protection constructed unsuppressed selling prices
(USPs) for ARWs using Arrowcrest’s cost to make and sell during the
investigation period, plus an amount for profit.

11.2. Introduction

Duties may be applied where it is established that dumped or subsidised
imports have caused, or threatened to cause, material injury to th alian
industry producing like goods.

Under the Customs Tariff (Anti-dumping) Act 1975, the Mi
regard to the desirability of ensuring that the amount o
countervailing is not greater than is necessary to pn
recurrence of the injury.

S.269TACA of the Act identifies the NIP of the §oods sgported to Australia as
the minimum price necessary to remove Injug caugkd by the dumping
and/or subsidisation.

e d on free-on-board (FOB)
is calculated in FOB terms for

Anti-dumping and countervailing d
prices in the country of export. Thert
the country of export.

a price at which the Aust stry might reasonably sell its product in a
market unaffected ¢ d This price is referred to as the unsuppressed

Customs and Border Prgie®on geljerally derives the NIP by first establishing
umpl
selling price (

Having cal SP, Customs and Border Protection then calculates a
NIP by dedu costs incurred in getting the goods from the export FOB
poini«Qr Ngothe@point if appropriate) to the relevant level of trade in

. ductions normally include overseas freight, insurance, into
gsts and amounts for importer expenses and profit.

Assessment of NIP

Arrowcrest submitted that prices during the investigation period were
suppressed and are therefore unsuitable for the purpose of establishing a
USP. Customs and Border Protection has also made a finding of price
suppression. Arrowcrest claims that the USP should be based on
Arrowcrest's cost to make and sell during the investigation period, plus profit.

The construction of a USP and NiP for the goods is complex in the case of
ARWSs given:
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o the different cost structures of AM and OEM wheels, AM wheels
having higher SG&A costs;

» different profits that can be achieved in the OEM and AM markets;
and

¢ different routes to market — AM wheels are imported via an importer
that then on-sells to distributors and retailers and AM importers can
generate significant profits. The OEM wheels exported to Australia
during the investigation period, however, were effectively delivered
directly to the end users.

SEF181

Customs and Border Protection considers it desirable, and pra
calculate only one NIP for the purpose of the lesser duty rulg

segment, was weighted more towards the lower cost
wheels. Customs and Border Protection applied a |
submission from Arrowcrest that advised a minj
invest.

th e level of profit used by
inghum return for a particular
representative of a return

In a submission to the SEF, Arrowcrest
Customs and Border Protection refe

contracted sales volume and was @ -
for Arrowcrest's entire operation.

REP181

As stated above, the NI
minimum price necgsary togmove the injury caused by the dumping and
subsidisation.

calculated fo ause it was based on a weighted average cost to
make and he minimum price necessary to remove injury in the
OEM g0 the differences outlined above, it is below the

minijg i cessary to remove injury caused by dumping and

e AM market. It is considered that the Minister, in having

regarOgp imposing a level of duty that will at least remove the injury caused
by dumping and subsidisation.

For the purpose of this report Customs and Border Protection has re-
calculated the USP using Arrowcrest's cost to make and sell AM ARWSs. In
doing so Customs and Border Protection has taken into account that
Arrowcrest’s unit costs in the investigation period for AM sector sales are
higher than what they would otherwise be in the absence of dumping and
subsidisation due to lower volumes. Arrowcrest has provided an estimate of
the increased volume that might have been achieved on the same cost base
in the absence of dumped and subsidised imports.
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Customs and Border Protection has alsc taken into account Arrowcrest's
submission to the SEF in relation to the profit used. Further analysis of
Arrowcrest's cost and pricing data shows that the profit used in SEF181
understates the level of profit that could reasonably be achieved in the
absence of dumping and subsidisation. The level of profit originally proposed
by Arrowcrest is considered a conservative measure of profit taking into
consideration the profits actually achieved during the investigation period,
which was a period in which prices were suppressed. Based on this analysis
the profit suggested by the Australian industry has been used to calculate the
USP.

ation
rom

Customs and Border Protection has deducted the average post-e;
costs, SG&A and profit from verified information collected from
the USP to calculate the NIP.

11.4. Comparison of NIPs and export prices

Customs and Border Protection compared NIPs with
prices of ARWs exported from China during they

- rage export
period. The

Recognising the different cost structure A arket for OEM
wheels, Customs and Border Protecti alcylated a NIP based only on

ly to the end user. The NIP
er than the export prices of
Dicastal, an exporter of Ol whedls to Australia during the investigation

period. : \

This analysis sugpoNg the lusion that dumped and subsidised ARWs
exported to ina have caused material injury to the Australian
industry.
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The following matters may be considered should the Minister choose to
exercise his discretion not to impose measures.

An imposition of measures on ARWs will affect the whole supply chain — both
downstream and upstream suppliers.

Parties opposed to the introduction of measures on ARWs contend that such
imposition will increase costs for the importing of ARWs and for purchasers of
ARWs, thereby causing injury to their businesses in Australia and jtg export
markets. They also claim that the injury alleged by Arrowcrest wj
redressed with the imposition of such measures.

These parties include Australian importers, retailers and g ARWs:

Ford;

Holden;

Boss Wheels Pty Ltd;

Jayco;

Motorsport Wheels & Tyres; and
Mullins Wheels Pty Ltd.

And non-Australian parties:

Government of Chingf,

CITIC Dicastal;

Pilotdoer;

Jinfei Kaidaggnd

PDW. V

Of the opp®y , Holden and the Government of China make

additiogal corfge :
I

ims that the introduction of measures will not result in it

anging its source of supply of ARWs. It also claims that Toyota will
conferred an additional advantage as a result of the imposed

easures as Toyota will be unaffected, being clients of Arrowcrest.

* The Government of China asserts that if measures are imposed as a
result of finding a market situation it will pose a serious risk to trading
relations between Australia and China. The Government of China
claims that the country’s international legal rights, and the trade
benefits that are expected to be gained from these, will be nullified and
impaired.

Parties supporting the imposition of measures on ARWSs contend that
applying the proposed measures will protect the automotive manufacturing
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industry and jobs in Australia, and ensure that Chinese exports are priced
fairly. One member of the Australian industry, Dragway, states that the
imposition of the proposed measures will increase the demand for aluminium
and related supplies from other Austraiian companies. This will consequently
result in a more competitive market.

Support for the measures has come from both industry and its respective
suppliers, including:

Arrowcrest Group;

Dragway;

Australian Foundry Institute; ‘
AkzoNobel (Australian manufacturer and supplier of hig
paints to the Automotive Industry); and

s CAST Cooperative Research Centre Limited (Austrig
research body that conducts research in metals tgcl
engineering with the objective to assist Austra % pagies in

achieving industrial, commercial and economi

&
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Customs and Border Protection recommends to the Minister that a dumping
duty notice be published in respect of ARWs exported to Australia by all
exporters other than PDW. It also recommends that a countervailing duty
notice be published in respect of ARWs exported to Australia by all exporters
other than CITIC Dicastal and PDW.

The calculation of combined dumping and countervailing duties is not simply
a matter of adding the reported dumping and subsidy margins together for

rule (given effect through the NIP), the collective interim dumping
interim countervailing duty imposed, as proposed in this repogt, i

« the subsidy rate calculated for all countervailable prog

remuneration’; and
« the dumping rates calculated, less an amount for
to Program 1.

This approach avoids any overlap or doul-coligting Jhat may arise from the
circumstances of this case where there eslit'subsidies and a
constructed normal value that inclu or component that is based
on surrogate data.

The lesser duty rule can on magnitude of the collective interim
dumping duty and interim ¢untervailing duty. This does not occur for any
size for any exporter, thgreRye thefpormal value is the operative measure
and the proposed measu ked to the full margin of dumping.

Customs and B

wheels only ( i@
dumping dNesNEr Dig
measurg for

R

rYgotegon also compared a NIP calculated for OEM
il 1.4 above) to the sum of the export prices and
hstal and still found that the NIP was not the operative
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The delegate of the CEOQ is satisfied that the dumping and subsidisation of
imports of aluminium road wheels exported to Australia from China caused
material injury to the Australian industry producing like goods.

- The delegate of the CEO recommends that the Minister impose anti-dumping
and countervailing measures on aluminium road wheels exported to Australia
from China.

The delegate of the CEO recommends the Minister be satisfied:

transactions in substantial quantities during an ext
home consumption:

- at a price that is less than the cost of sych
- itis unlikely that the seller of the go
cost of those goods within a reas

suitable for use in determi
normal value of goods expo
determined under s. AC(1);

. in accordance witg SRE9TAR3), that sufficient information has not
been furnished, or ilable, to enable the export price of
wh

r subsection 269TAC(1), the
tralia from China cannot be

aluminium r eeMyexported to Australia from China by the
catego eNctedgnon-cooperating’ exporters be determined under
$.26 , or (c);

ith 5.269TAC(6), sufficient information has not been
rin not available to enable the normal value of goods to be
d under s.269TAC(1), (2), (5C) or (5D) for ‘selected non-
operating’ exporters;

. imraccordance with s.269TACC(7) for selected non-cooperating
exporters, that subsections 269TACC(2), (3), (4) and (5) are
inappropriate for determining whether a benefit has been conferred, or
subsection 269TACC(6) is inappropriate for determining the total
amount of subsidy attributable to a conferred benefit:

» in accordance with s.269TG(1) the amount of the export price of
aluminium road wheels that have been exported to Australia from
China is less than the amount of the normal value of those goods and
because of that, material injury to the Australian industry producing like
goods has been, or is being caused;
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) in accordance with s.269TG(2) the amount of the export price of
aluminium road wheels already exported to Australia from China, is
less than the amount of the normal value of those goods and the
export price of the goods that may be exported to Australia from China
in the future may be less than the normal value of the goods and
because of that, material injury to the Australian industry producing like
goods has been, or is being caused.

. in accordance with 5.269TJ(1), countervailable subsidies have been
received in respect of aluminium road wheels that have been exported
to Australia from China, and because of that material injury to the
Australian industry producing like goods has been, or is bejg used,

Australia from China, and may be received in respe @ p0ds that
Mg because of
that, material injury to the Australian industry
been, or is being caused;

. in accordance with s.269TJA(1), th
have been exported to Australia

alumihium road wheels that
o the amount of the ex

o a countervail
goods; and

o because of ed effect of the two material injury to the
Austr@§jan ind producing like goods has been and is being

th s.269TJA(2), that as to aluminium road wheels that
2en exported to Australia from China:

amount of the export price of the goods is less than the
amount of the normal value of the goods and the amount of the

. ina

export price if the goods exported to Australia in the future may
be less than the normal value of the goods; and

o a countervailable subsidy has been received in respect of the
goods and may be received in respect of like goods that may be
exported to Australia in the future; and

o because of the combined effect of the two material injury to the
Australian industry producing like goods has been and is being
caused.
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The delegate of the CEO recommends the Minister determine:

. in accordance with s.269 TAAC(4), subsidy Program 1 (Goods
Provided at Less than Adequate Remuneration) is specific;

. in accordance with s.269TAAD(4), the amounts for the cost of
production or manufacture of goods in the country of export and the
administrative, selling and general costs associated with the sale of
those goods;

. in accordance with s.269TAB(1)(c) the export prices for CITIC Dicastal

‘selected non-cooperating’ exporters be determine
all relevant information;

manufacture of the goods in the country
administrative, selling and general costffassoci
the profit on that sale;

ith the sale and

. in accordance with s.269TAC(6 vglues for the categories of
‘selected non-cooperating’ r if regard to all relevant
information;

) in accordance with ACB('Ny by comparison of the weighted

average of export pfces dugng the investigation period and the

weighted avera rmalyalues during that period, that exports of

aluminium rQad whayls China by CITIC Dicastal, Pilotdoer, Jinfei
ling a

Kaida, and 'selected non-cooperating' exporters were

th s.260TACC(7), for selected non-cooperating
Blternative basis for deciding whether a benefit has been
r for working out the amount of subsidy attributable to the

The gate of the CEO recommends the Minister direct:

. in accordance with s.269TAC(8), the price paid or payable for like
goods sold by CITIC Dicastal, Pilotdoer, Jinfei Kaida and Yueling be
taken to be such a price adjusted for differences between domestic
and export sales to ensure a fair comparison;

The delegate of the CEO recommends the Minister compare:

. in accordance with s.269TACB(2)(a), the weighted average of export
prices over the whole of the investigation period with the weighted
average of corresponding normal values over the whole of that period.
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The delegate of the CEO recommends the Minister declare:

. in accordance with $.269TG(1), by public notice, that section 8 of the
Dumping Duty Act applies to:

o the goods exported by all exporters from China, except PDW, to
the extent permitted by s.269TN; and

o like goods that were exported to Australia by all exporters from
China, except PDW, after the CEO made a PAD under s.269TD
on 31 May 2012 but before publication of the notice, to the
extent permitted by s.269TN

° in accordance with s.269TG(2), by public notice, that gg
Dumping Duty Act applies to like goods that are exg g
by all exporters from China, except PDW, after the Oh¢e ation

of the notice;
. in accordance with 5.269TJ(1), by public ggil @ ction 10 of the
Dumping Duty Act applies to:

o the goods exported by all
Dicastal and PDW, to the

r hina, except CITIC
ermitted by §.269TN; and

stralia by all exporters from
Fstal amd PDW, after the CEO made a
PAD under s. ay 2012 but before publication of

), by public notice, that section 10 of the
s to like goods that are exported to Australia

Dumping Dy Act apMj
by all e omgehina, except CITIC Dicastal and PDW, after the
date i the notice. .
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Appendices
Appendix A Assessment of market situation
Appendix B Assessment of countervailability of
subsidies
Attachments
Confidential Attachment 1 Calculation of dumping margins -

selected cooperating and selected
non-cooperating exporters
Calculation of subsidy maggiRg -

selected cooperating a -

non-cooperating expgiie

APPENDIX A — ASSESSMENT OF M ’
IN CHINA |

Confidential Attachment 2

N
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1.1. Allegations of a market situation

In its application, Arrowcrest alleged that during the investigation period, a
particular market situation existed in the Chinese ARWSs industry and certain
raw material inputs that rendered sales in that market unsuitable for
determining normal values of ARWs under §.269TAC(1).

This claim focussed on allegations that the Government of Chind @ pas
heavily influenced the domestic ARWSs industry in China t

r aluminium
bn Talleged

e provision of ARW raw materials (primary alumj
alloy 356 and 356.2) at less than adequate relg
subsidy programs);

» the prevalence of SOEs involved in the anufagiure of aluminium in
China that receive benefits for the ggBduSon offhese materials
resulting in artificially low raw m i as for ARW
manufacturers in China;

» reduced and/or subsidised

m alloy) and /or ARWs; and

o Dbenefits received by cturers from the GOC including
reductions in taxes, ffxemptions oh duties and VAT, the provision of
grants, and con al inf@rest payments (i.e. government

Arrowcrest, rongly relied on the findings of the European
Commigsion 2010 investigation into ARWs originating from China.
The i hinese exporters of ARWs that requested market economy

aluminit®™ was not free of GOC's influence.

It is noted that the EC test applied in the above-mentioned investigation is
distinctive from that applied by Customs and Border Protection in its
assessment of whether a ‘market situation’ exists in a particular market.
However, it is considered that many considerations of the EC are relevant to
Customs and Border Protection’s assessment, and have been taken into
account in this assessment where relevant.
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In International Trade Remedies Branch Consideration Report No. 181
(CON181), it was accepted that Arrowcrest provided sufficient evidence in the
application to support its claim that domestic sales of ARWs were unsuitable
for the purposes of determining a normal value in China under s.269TAC(1),
given the degree of government interference and the likely impact on
competitive conditions on the domestic market in China.

1.2. Australian legislation, policy and practice

China as a market economy

A\ P&yposes and
€ same manner
e World Trade

Australia treats China as a market economy for anti-
Customs and Border Protection conducts its inv,

for China as it does for other market economy fhembe
Organisation (WTO).

Irrespective of the Country subject n igtion, the Australian anti-
dumping framework allows for reje estic selling prices in market
economies as the basis for al valllywhere there is a ‘market situation’

making the sales unsuitabllg, as owglined below.

e Act provides that the normal value of any goods exported
lia is the price paid or payable for like goods sold domestically in the
course of trade in arm's length transactions.

However, .s.269TAC(2)(a)(ii} provides that the normal value of the goods
exported to Australia cannot be determined under subsection (1) where the

relevant Minister” is satisfied that;

‘...because the situation in the market of the country of export is such that

47 |n this case, the Minister for Home Affairs.

REP 181: ARW People's Republic of China 3

—



PUBLIC

FILE [ @q

sales in that market are not suitable for use in determining a price under
subsection (1)’

Where such a market situation exists, normal value cannot be established on
the basis of domestic sales. Instead, the normal value may be determined on
the basis of a cost construction® or third country sales.”® Therefore, a
determination as to whether there is a market situation has potential
consequences for the assessment of normal value and dumping margins.

S.269TAC(2)c) provides that a cost construction of normal val
the sum of what the Minister determines to be the cost of pr
manufacture of the exported goods and (on the assumpti
sold domestically in the ordinary course of trade rathg
the administrative, selling and general costs associag
profit on that sale.*

esale and the

S.269TAC(2)(d) provides that where th
sales be used for normal value, it wi
payable for like goods sold in the
transactions for exportation from the

that third country
n the price paid or
e of trade in arms length
puntry of export to a third country.

Determination of cos
In constructin Wbased on costs, s.269TAC(5A) provides that
these cost reed out in accordance with the Regulations.

f manufacture or production, Regulation 180(2) requires

exporter keeps records relating to like goods that are in
accordance with generally accepted accounting principles (GAAP) in the
country of export; and

48 Section 269TAC(2)(c)

49 Section 269TAC(2)(d)

50 The inclusion of an amount for profit is conditioned by s. 269TAC(13), which provides that ‘where,
because of the operation of section 269TAAD, the normal value of goods is required to be determined
under subsection (2), the Minister shall not include in his or her calculation of that normal value any
profit component under subparagraph (2)(¢)(ii).' Section 269TAAD applies to sales deemed not to be
in the ‘ordinary course of trade'’ due to sales being at below cost prices.
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2. those records reasonably reflect competitive market costs associated
with the production or manufacture of like goods;

the Minister must work out the cost of production or manufacture using
information set out in the exporter’s records.

In terms of administrative, selling and general costs, Regulation 181(2)
provides that if:

1. an exporter keeps records relating to like goods that are i
accordance with generally accepted accounting principles (GAA
country of export; and

2. those records reasonably reflect the administrativ
general costs associated with the sale of like goods;

the Minister must work out the cost of selling, g
expenses using information set out in the expc

Where the conditions of Regulation 18
Customs and Border Protection’s
exporter are not required to be us wd out their costs, and Customs
and Border Protection may too
costs.”

Submission to th@SEF

ba @‘ i ation in the exporter’s records if certain conditions are met. It
is COMfoms and Border Protection’s view that where these conditions are not
met, it i?able to substitute a cost that reasonably reflects competitive market
costs.

51 For example, in the recent investigation into aluminium extrusions from China (REP 148) — refer

saction 2.4 below.
52 gubmission to the SEF dated 17 May 2012
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1.4. Policy and practice

Market situation

In relation to market situation, the Customs and Border Protection’s Dumping
and Subsidy Manual” states:

‘Sales that would otherwise be relevant for determination of normal value
may be unsuitable because the price does not reflect a fair price in

normal market conditions. The legislation does not define
situations that would render domestic sales as unsuitablg
investigation and analysis of each case must fully se
the unsuitability of sales before determining non
succeeding provisions of section 269TAC of the

In considering whether sales are not syitagle for gge in determining a
normal value under s. 269TAC(1) oj#fe se of the situation in
the market of the country of exp msaand Border Protection may
have regard to factors such

whether the pri re artifally low; or
whether there K signifigant barter trade; or

whether th othefconditions in the market which render
sales in that suitable for use in determining prices

under
S. he Act.

nce on prices or costs could be one cause of
pricing’. Government influence means influence from any

In Mvestigating whether a market situation exists due to government
influence, Customs and Border Protection will_seek to determine whether
he i ct of the government'’s involvement in th mestic market has

materially di mpelitive conditions. A finding that competitive
conditions have been materially distorted may give rise fo a finding that

domestic pri I ificially low or n ntiall m he

53 Available online at hitp://www.customs.qov.au/site/page5719.asp
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would be if they were determined in a competitive market.™

[Emphasis added]
It is considered that the underlined quote partially reflects the nature of
Customs and Border Protection's assessment in this report in relation to the

existence of a market situation in the Chinese ARW market.”

It is considered that the assessment as to whether a market situation exists in

prices are rejected, Customs and Border Protection needs
‘market situation’, and be satisfied that the ‘market situatic
sales in that market not suitable for normal value pur

Although it is for Customs and Border Protecti es he nature and
consequence of the ‘market situation’, inclugdin@an ev@uation of whether

there is an impact on domestic prices, itg i at the pricing effect
does not necessarily have to be qua

Determination of costs

In relation to the determgnalign of rRasonableness of costs under Regulation
180(2) and Regulation’N st be assessed:

1. wheth co anufacture are ‘reasonably reflective of
k& costs’ associated with the manufacture of like

ciated with selling like goods (i.e. are these costs generally
le).

it is noted these Regulations specifically relate to the costs of like goods,
rather than the price of the goods themselves (the price of these goods is

54 Customs and Border Protection Dumping and Subsidy manual June 2009, pp 26-27

55 1t noted that Customs and order Protection conslders it is possible for a degree of government
influence to exist in a market without rendering the situation in the market such that sales are
unsuitable for establishing normal value under s.268TAC(1). However, Customs and Border Protection
considers that significant government intervention in relevant market factors could distort prices to a

degree that those prices may unsuitable for normal value.
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what is examined for a market situation assessment).

Customs and Border Protection considers it is possible that government
influence on these costs can be such that these costs are not reasonably
reflective of competitive market costs (costs of manufacture) or not generally
reasonable (administrative, selling and general costs). Again, it is considered
that this is a question of the degree of the influence.

1.5. Previous relevant investigations

Customs and Border Protection’s 2009 investigation into al
extrusions from China (REP148) involved an investigatio
a particular market situation in Chinese aluminium exjrSiig
this investigation, Customs and Border Protection fot @ icant evidence
of GOC interventions in the primary aluminiumgfiarket Ng§ material for
aluminium extrusions) in China, but limited gvidgnce o@GOC influence on the
domestic market for aluminium extrusio

In that investigation, Customs anc @ P
situation ‘factors’ were therefore |imNy@ (o

@'-- ns of

garket. During

ion considered that market
blated) to the market for the raw

material for the investigate uct, raNer than the market for aluminium
extrusions itself. Custorps Zpd Borer Protection found that alt other costs of
production and selling, ¢ administrative costs of Chinese exporters

of aluminium extru s werageasonable.
Consequenl

\%Nd Border Protection determined normal value by:
i cost of primary aluminium in the cost records of

ersiivith acceptable costs (in this case, the prevailing London
change (LME) price for primary aluminium), and using
omestic selling prices under s.269TAC(1) found to be in sufficient
lumes in the ordinary course of trade after this test was performed
using the substituted costs; or

¢ constructing normal value under s.269TAC(2)(c) using the substituted
acceptable primary aluminium costs (again, the LME price) and all
other costs recorded by exporters (as these were considered
reasonable).

This was summarised in Appendix 2 of REP148 as follows:

...Customs and Border Protection considers that certain identified
domestic selling prices, or constructed domestic selling prices, of
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aluminium extrusions in China within the investigation period were not
artificially low, and are suitable as a basis for determining normal value
under either s. 269TAC(1) or s. 269TAC(2)(c).

1.6. Information relied upon

In addition to the information contained in Arrowcrest’s application for this
investigation, Customs and Border Protection has also received the following
that provide information relevant to the assessment of the existence of a
particular market situation in China, and the reasonableness of

exporters’ costs for the purposes of the Regulations:

. various submissions from interested parties;
« responses to the Chinese Exporter Questionnaire

Protection in relation to its investigatiogfdf a
subsidisation of certain hollow structégal io
(the HSS investigation).

In addition, independent research in ese matters has been conducted.

This information has be\alyse assessed, and considered in arriving at

the conclusions in %
ARW production process and materials

1.7.
7.1

odction process

A e manufactured from an aluminium alloy, commonly A356 or A356.2.
If a ufacturer alloys the material itself, pure aluminium ingot is purchased,
melted and other alloying materials are then added. The molten alloy is then
cleaned (flux) and degassed, and usually subjected to spectrometry testing to
ascertain the correct metallurgy. Alternatively, manufacturers may purchase
pre-alloyed material and melt it on-site.

The molten alloy aluminium is transferred to the die-casting machine, where it
is kept molten. ARWs can be manufactured from a number of methods: low
pressure die casting, gravity casting, flow formed or forged. After casting any
unwanted cosmetic marks from the die-casting process are removed. The
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mechanical hardness. The wheels are then subjected to a number of tests

including leak testing and wheel balance.

Wheels are then cleaned and a surface treatment applied before painting.
An additional step may be included for remachining a painted wheel, followed
by washing and clear-coat painting to create a bright machined finish on the

" front face of the wheel.

1.7.2 ARW raw materials

As mentioned above, ARWs are manufactured from i
commonly A356 or A356.2.

The following description of the aluminium process i%g
European Aluminium Association:

Primary aluminium is produced by

produced in reduction plants (or s"), grhere pure aluminium is

extracted from alumina. The
operated at around 950 degre
intensity electrical currgPt¥This pri

in a fluorinated bath under high
ss takes place in electrolytic cells

(or “pots”), where garlfgn catffedes form the bottom of the pot and act as
the negative electro (positive electrodes) are held at the top

of the pot andWge consed during the process when they react with
the oxy: i the alumina.

At regu s, moiten aluminium tapped from the pots is

orto®¥o the cast house where it is alloyed in holding furnaces by
of other metals (according to the user’s needs}, cleaned of

ides and gases, and then cast into ingots.

1.7.3 Aluminium alloy raw materials

As part of its examination of the Chinese ARW market, Customs and Border
Protection has also examined the Chinese markets for aluminium alloy, and

the raw materials for this product.

For the purposes of this report, it is considered useful to briefly outline the

process of making the raw material - alumina.

REP 181: ARW People’s Republic of China
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Alumina is recovered from the raw material, bauxite, using a chemical refining
process. One common process is the Bayer process, which comprises four
stages™:

Digestion — the ore is finely ground and mixed with a hot, caustic soda
solution that dissolves the alumina in the bauxite. Impurities are not
dissolved.

Clarification —~ the solution passes into tanks where the solid

impurities sink to the bottom. These are disposed g waste
products. The remaining alumina trihydrate is filtere e it
clearer '

and stirred in
assist.

Precipitation — the. solution is cooled, con
holding tanks until crystals form. Pure alumin

Calcination — the crystals are wad@ed, figered then heated to

temperatures in excess of 1,0004feg reglove water molecules.
This forms alumina - a fine, d itafbowder.
Around four tonnes of bauxite is oduce two tonnes of alumina,
which in turn produces one e of inium at the primary smelter.

Q¥

58 |nformation obtained from the website of Comalco.
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2.1. Introduction

Customs and Border Protection has identified various GOC influences that
relate to the Chinese aluminium industry. These take the form of:

1. broad, overarching GOC macroeconomic policies and plans that
outline aims and objectives for the Chinese aluminium indyg
2. more specific 'implementing measures’ that go towards afg
executing the aims and objectives of these policies a

These identified policies, plans and implementing megs® numerous,
and it is considered that it is not practicable to outlin @ deftake detailed
discussion of each identified item. Instead, Cu aMg . Baogfer Protection
has sought to outline and assess the most gyoiginent these in this report.

2.2, Broad macroeconomic

2.2.1. Guidelines for Accel structuring of the
Aluminium Indust

The NDRC issued the Gui Acceleorating the Restructuring of the
Aluminium Industry (the in 200657. The GOC submitted in
response to Part of the S §Q that the Guidelines set out the ‘aspirational
goals of achi re ganisation, structure and sustainability in the
aluminium her than directing how the aluminium industry wili
operatggthe s state how the industry should ideally operate.’

T elin€8 note the importance of aluminium as a fundamental raw
mateMgl for the development of the national economy. The aluminium
industry comprises three sectors: alumina, electrolytic aluminium and
processed aluminium. ‘

The Guidelines note the achievements made to date in regards to restructure
of the aluminium industry, such as:

» significant achievements on corporate mergers and restructure;

57 provided as Attachment A1 to the GQ
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« termination of electrolytic aluminum enterprises which adopt backward
techniques or which production cost is high. The terminated production
capacity would be approximately 1,200,000 tons;

« abolition of the Soderberg cell approach due to the serious pollution to
the environment;

e reduction in power consumption from main electrolytic aluminum
enterprises by 347 kilo-watt hour per ton aluminum compared to the
previous year,

« adjustment to the policy of the export tax for electrolytic aluminium;
AND

» abolition of the trade for alumina process which results in the export
reduction of 21.7% in 2005.

However the Guidelines note the structural and systemati
remaining, including over-exploitation of bauxite mining _ove
electrolytic aluminium, the high cost of alumina prod
enterprise losses and low industrial concentrati

a Achieve domestic produ of 14 million tons in 2010;

b Spread the Bayer mine approach more widely,

c Change the product mix b higher value products;

d Improve all equi

e Reduce energy gbnsumgtion down to 900 kilograms of standard
coal per tonnMQrgss;

f. Balance supply and for electrolytic aluminium;

g. Support Mpd enteNprises and eliminate inferior ones through the

h.

ChapteM|I of the Guidelines set out the following objectives (among others):

a. ~ enhance the concentration of the industry;

b. strengthen the coordination between credit policy and industrial
policy;

c. enforce the regulation that capital invested in the electrolytic
aluminium construction projects is proportioned by 35% or more;

d. financial departments should continue providing financial support to

the alumina and electrolytic aluminium enterprises which conform
to state industrial policy, credit policy and the industrial access
conditions;
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e. regulation of the reform by departments and governments at
various levels to prevent enterprises from taking the chance of
reform to evade bank debts;

f. handle the examination and approval procedures to grant
exploration permission and exploitation permission for newly-built
bauxite mining;

g. encourage the use of overseas bauxite resources;

h. strengthen the coordination and monitoring over the import of
alumina;

i. control the export of electrolytic aluminium;

oo improve the mechanisms of power price formation and power
supply;

K. export rebate rules do not apply to the electrolytic aludg Nport
products,

prohibition of the trade of alumina process;
improve the price mechanism for electrolytic g
formulation of the new electricity price polig
of voltage grade, loading rate, and other e
or factors.

237

into account
haracteristics

The Guidelines also refer to other docu
Development Policy of Aluminium In d Sggcial Planning for

Aluminium Industry Development. order Protection requested
copies of these documents also, ho GOC responded that it ‘has not
formally published these cument®and therefore is unable to provide

them.
2.2.2 Natio anmmal five-year plans/guldelines

At the Centra @ angfPlevel, the GOC develops and issues five-year
plans (FY 0 @ onomic and social development of the nation. The first
of thes®gation Ps was issued in 1953, and subsequent FYPs have been

is icly since this time.
CustoM& and Border Protection understands that China's National

Development and Reform Commission (NDRC)” plays a primary role in the
development of these FYPs, and they are debated and given final approval
by the National People’s Congress (NPC), the Chinese legislature and
highest GOC body.

58 The GOC submitted in response to Part C1 of the GQ that the NDRC's main focus is macro-level

economic and social development strategy.
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Further, each FYP is compiled in accordance with the ‘suggestions’ of the
Central Committee of the Communist Party of China on the formulation of that
particular FYP.

The current national FYP is the Guidelines of the 12th Five-Year (2011-2015)
Plan of the People’s Republic of China for the National Economic and Social
Development” (the 12" National FYP), which was approved by the NPC in
March 2011, a few months prior to the end of the investigation period.

The previous plan, the Eleventh Five Year (2006 — 2010) Plan of
Republic of China for the National Economic and Social Devg
National FYP)” was promulgated in 2008 and relates to t
and the majority the investigation period itself. The 1
considered most relevant to the investigation into A

The stated purpose of the 11" National FYR pifjp is to!

ine key emphasis in the
r of market subject’.

‘...clarify the national strategicg

government work, and guia @ oha

The plan’s introduction notgg its:
‘...the common pk ction of our people...and is the important
basis for the gvernmemt to fulfil the responsibility of economic

ntrol and surveillance, social management and

Th i FYP (and all other FYPs) sets out the GOC's general aims,
pr s and objectives for development of the Chinese economy of the
follo five-year period, as well as specific development aims for regions,

social groups (e.g. peasants) and industries/sectors in China.

In relation to the aluminium industry, Chapter 13, of the 11" National FYP
refers to the adjustment of the raw material ‘structure and distribution’.
Section 1 of this Chapter outlines the GOC’s aims and objectives relating to

59 GOC response to the GQ, Attachment 21.
80 GOC response to the GQ, Attachment 20.
81 11h National FYP, page 1.
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the aluminium industry specifically:

‘Control the total quantity of electrolytic aluminium, moderately develop
alumina, encourage the development of deep aluminium processing
and new type alloy material and enhance the comprehensive utilization
level of aluminium industrial resources.’

Section 2 of Chapter 11 of the 11" National FYP refers to the automobile
industry and sets out the GOC's objective to:

‘Reinforce the independent innovation ability in the au
and accelerate the development of...key assembli
components with independent intellectual prop

Customs and Border Protection notes the exis (o] subsidies
associated with applications for patents (refgr 8§ AppeRdix 3) that it is
considered go towards the achievementgf th jective.

Further, Chapter 19 of the 1 1" Na .@ YP ines specific development
goals for certain regions of China, nO¥qQg that the Central regions should
accelerate the structural regfjuStment o®he non-ferrous metal industry.

These statements clearlyx7 the GOC's desire to re-structure, develop
and in some cases wgntrol’ ects of the domestic aluminium industry, and

d by the GOC on the development of its

The 1 ational FYP was issued for the period 2006 — 2010, just prior to the
promulgation of the Guidelines in 2008. Each policy/plan is complimentary,
and consistent in their aims and objectives for the Chinese aluminium
industry, with many common aims and objectives between the three
documents observed, such as to:

eliminate backwards capacity;

control production levels;

encourage mergers, restructuring and relocation;

promote technologica!l and product quality improvement; and

REP 181: ARW People's Republic of China 16
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« implement and encourage environmental measures.

It is considered that the 11" National FYP and the Guidelines
comprehensively and collectively outline the GOC's macroeconomic policy for
the Chinese aluminium industry from 2005-2011, and that these policy aims
and objectives have been continued past 2011 in the 12" National FYP.

It is further observed that multiple GOC policies, plans and measures issued
prior to the Guidelines have similar goals and objectives to the Guidelines
and 11" National FYP. These include the:

e Tenth Five-Year Plan for the National Economic ang ‘@,
Development of the People’s Republic of China (200

¢ the Directory Catalogue on Readjustment of | -
(discussed in Section 2.5.1 of this report); an

¢ the State Economic and Trade Commissj Development
Plan for the Metallurgical Industry (2001 2005

Customs and Border Protection observe he Chinese aluminium industry
has therefore been a focus of the r decade.

In addition to outlining the aims objectives in relation to the
Chinese aluminium industril thesegmacroeconomic plans highlight the overall
importance of the indus inese economy. As stated above the

| Guidelines identi e alunyjum industry as fundamental to the development
of the nationa )

62 GOC response to the GQ in the HSS investigation, Attachment 23.
€3 This entity no longer exists. The functions of SETC were absorbed by the NDRC in 2003.

64 Although Customs and Border Protection has been able to access the text of this plan, Asla Times
Online reported in its article Execution pian for China's industrial revolution of July 20, 2001
(hitp://www.atimes.com/china/CG20Ad04 html) that it was ‘based on China’s 10th Five-Year Plan
...(and) Is aimed at promoting the restructuring and upgrading of the industrial sector. The article
further reported the objectives of the plan include targeted output and demand rates for aluminium and
coneentrated effort on further processed aluminium products. It also stated that the industry will form

12 large enterprise groups, with the output of the top five of these constituting 75% for aluminium.
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2.4, importance and implementation of GOC macroeconomic
policies

2.4.1. GOC position

In its response to the GQ and SGQ, the GOC has indicated that the
importance of its broad macroeconomic policies is limited, suggesting that
they are somewhat intangible and set out the GOC's aspirations for the
aluminium industry, rather than act as enforceable plans that the GOC sets
out to achieve.

In relation to its FYPs, in the HSS investigation the GOC subggi

An FYP is an aspirational guidance document, SRgOONE

mandatory targets for the steel industry. More jal policy
aspirations of an FYP are relatively macy Nic g vague, rather
se to Question C2.9 of the GQ

than being specific and quantifiable ajm
a ment about the goals of the

bf ‘ambition and proposal’. In
Wdelinas ‘do not set up any legal

Similarly, the GOC has submitted in i
that the Guidelines are a purely ag
aluminium industry, and that it is a
addition, the GOC submitt t the

structure, nor provide a al rigls or liabilities, there is no “administration”
of the document’ and no icials are responsible for ensuring that
the goals of the G lines met.

Customs and Border Protection considers that the ‘aspirational’ nature of
these policies/plans does not necessarily mean that the aims and objectives
they establish are not attempted to be realised by the GOC, or their progress
monitored.

Significant evidence has been observed to suggest that the aims, objectives
and action items/measures in these policies are actively implemented and
monitored by the GOC, and adhered to by Chinese aluminium enterprises.
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For example, during its recent investigation into aluminium extrusions from
China (REP144), Customs and Border Protection undertook verification
meetings with the GOC. During this verification, the GOC's NDRC was
queried about FYPs in China generally.

This discussion was summarised in Customs and Border Protection’s
Government of the People’s Republic of China Visit Report, February 2010,
which observes:

The NDRC stated that GOC’s FYPs" is (the) most im,
China, like a blueprint for the next five years of dev
country. The NDRC noted that the national FY)]
document in planning the economy and socia

Howaever, the NDRC stressed that F re onXk guidance documents
rather than an operable documendll an e no details for
operation and implementation g Ps

at the GOC-agenc ereby each area will release specific
ulatior’®(i.e. each responsible area develops and
olicies to implement the FYPs).”

The NDRC notew,ole entation of the objectives of the FYPs is

policies and
imple

Additiofglly, at same verification visit, the China State Reserve
B algp participated in the verification) noted the 11" National FYP
W ally binding document.”

While the NDRC confirmed the guidance or ‘aspirational’ nature of these
FYPs, the above is evidence that the GOC makes efforts to achieve the
outcomes of the plans through various sub-policies and measures in the
sphere of responsibility of each level of GOC and its relevant departments.

65 |n reference to the national-level FYP.
68 page 39.

87 Customs and Border Protection’s Government of the People's Repubtic of China Visit Report,
February 2010, page 49.
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Specifically, it is noted that GOC has issued numerous sub-policies,
directives, notices, etc. and imposed mulitiple measures since the
promuigation of the Guidelines and the 11" National FYP that appear to go
towards achieving at least some of the goals and aims outlined in these
documents.

These inctude:

o measures to eliminate of backwards production capacity
encourage technical and environmental improvement;
market entry criteria and industry operating conditio
measures to curb ‘production capacity redundancy”
import and export measures on bauxite and al
subsidies in the aluminium industry.

These measures are discussed separately i re deWil in Section 3.3 of this
report.
2.5. implementing measug

s an rder Protection has identified
nsiders go towards meeting at least some
ned GOC macroeconomic policies in
industry.

During its investigation, Cus
numerous GOC measures fhat it

of the objectives of the
relation to the domgstic alUWgini

The most pro are discussed individually below.

}

¥s to eliminate backwards production capacity and to
rage technical and environmental improvement

2,
TQnation of ‘backwards production’ or ‘backward technology’ is a
commorPtheme observed in the GOC's macroeconomic policies relating to

the aluminium industry.

5.1. Me
[
e j

The encouragement of certain more advanced technology or ‘hi-tech’
products, and environmental improvements are also common objectives of
the GOC's macroeconomic policies and plans.

Specific measures that are considered to be aimed at implementing these
policy objectives are discussed in this section.
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Customs and Border Protection asked the GOC whether SASAC, the Ministry
of Commerce or the NDRC had approved the addition or reduction of any
aluminium of ARW capacity since 2006. The GOC responded that it ‘does not
compile a list of such projects’.

2.6.Nonferrous Metal Industry Adjustment and Revitalization Plan

the same time, some products experienced overcapa
backward production capacity was difficult.

The guiding ideology of the Nonferrous B4 i
domestic market, control the volume g i
capacity, strengthen technologica @ tio
restructuring and focus on promotio no
restructuring and upgradin

ze and expand the
natg backward production

mote enterprise
brrous metals industrial

The basic principles incl ing exports of primary materials to
encourage procesSNg, emisSpns reduction, technology improvements and
eliminating o - orate restructuring. On this point, the

Nonfe that aluminium enterprises will be encouraged to
restru <

plantation of large mergers and acquisitions will be
Policeneasures outlined in the Nonferrous Plan include:

1) Adjusting the export tax rebate rate structure to promote ‘high capital’
exports with a high value-added export tax rebate rate

2) Further expanding the scale of the state purchasing and storage
mechanism for nonferrous metals

3) Interest subsidies in the form of loans to support R & D and
technological transformation and financial incentives to increase
energy-saving technological transformation support

88 provided as Attachment A47 to the GQ
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4) Elimination of backward production capacity

Two specific aims by 2011 are:

¢ to achieve production by the top ten aluminium producers
representing 70% of national output; and
» alumina production capacity of 100 million tonnes.

2.7.The Directory Catalogue on Readjustment of Industrial Structure

and the Interim Provisions on Promotion Industrial St Q
Adjustment
The GOC has promulgated the Directory Catalogue onge of
Industrial Structure (the Directory Catalogue), which [E N updated by
the NDRC.
The GOC provided the revised Directory g#italo igued in 2011) as
Attachment A42 of the GQ, and the 200 #nal) version at Attachment A41
of the GQ.
In the Directory Catalogue, ini activities, products and

- ‘Encouraged |
- ‘Restricted stries’; and

dustries’.

Custo nd rotection has observed the following items of note in
th Cglhlogue in relation to the aluminium and ARWs industries
(a ther items)®e.

69 At the time of the SEF the GOC had only translated parts of the 2011 Directory Catalogue that
relate to iron and steel {relevant to the HSS investigation), but included no translation of item 9 that
relates to nonferrous metals (relevant to this investigation). The GOC has since provided an updated
translation (response to SEF dated 25 May 2012).
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Encouraged Restricted Eliminated
Investment Investment Investment
Industries Industries Industries
2005 ¢ Design and » Electrolytic * None
development of aluminium applicable
Directory auto and their project (with
Catalogue engines and key exceptions)
parts e Secondary
» Precision forging aluminium
and forging of key reverberatory
auto parts furnace project
of below 4 tons
o Wet method
fluoride salt in
the producti
of alumini
2011 ¢ Recycling of o Electrolyti Technologies
scrapped and alumy and equipment
Directory miscellaneous non- (wit for smelting
Catalogue ferrous metal celNgns renewable

o Comprehensive
utilisation of
valuable eleme

» Comprehensive
utilisatio d
mud andimeltin

slag
¢ Alumin d
high“%mina

n of new
errous metal
RMerials for eras
(sic) such as
transportation and
high end
manufacturing

aluminium alloy
and secondary
lead by using
coke-hole

¢ Projects of
renewable
aluminium alloy
or secondary
lead with
output of less
than 10
thousand
tonnes

The original and updated Directory Catalogue also categorises certain items
of coal, power, and petroleum and natural gas as encouraged, restricted or

eliminated.

The original (2005) Directory Catalogue was issued alongside the Decision of
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the State Council on Promulgating the “Interim Provisions on Promoting
Industrial Structure Adjustment” for Implementation (the Interim Provisions),”
which provides context to the Directory Catalogue.

The Interim Provisions note:
The formulation and implementation of the “Interim Provisions” is an

important measure to implement the spirit of the fifth plenary session of
the 16th CPC Central Committee, to achieve the objective of the

t, optimization
amnant of the

economic growth, to propel industrial structure
and upgrading, and to keep the stable and fadgdevelC
national economy.

The people’s governments...shal/glke tion of industrial
structure adjustment as an im, forgp and development task at
present and within a perio stablish the liability system,
lay emphasis on implementa hall, in accordance with the
“Interim Provisions” light ofhe local situation on industrial
development, forgauie spelfic measures, rationally guide the
investment directio rage and support the development of
advanced ction acities, restrict and eliminate outdated
produ g, prevent blind investments and low-level
red uction, and effectively propel industrial structure
imizegnWNd upgrading.

tu

T im Provisions make direct reference to the Directory Catalogue,
obse

70 provided in relation to the HSS investigation. Customs and Border Protection notes that the GOC
has submitted that the Interim Provisions are 'abolished’, however the date of abolition is not clear. In
response to SEF181 (submission of 25 May 2012), the GOC has provided clarlfication en the interim
Provisions and noted that these were not abolished, but rather the 2005 Directory Catalogue has been
abolished and replaced with the 2011 Directory Catalogue, and that the Interim Provisions and
Directory Catalogue are ‘part of the same policy’. The GOC further clarified that the Interim Provisions
set out the criteria under which certain processes can be categorised into the three Directory
Catalogue categories, while the Directory Catalogue identifies what processes have been characterised
under the Interim Provisions.
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e The “Catalogue for the Guidance of Industrial Structure
Adjustment’{the Directory Catalogue) is the important basis for
guiding investment directions, and for the governments to
administer investment projects, to formulate and enforce policies
on public finance, taxation, credit, land, import and export, etc.”

e The restricted category...need to be transformed or prohibited
from being newly built.”

s The eliminated category mainly include the outdated techniques,
equipment and products which do not conform to the relevant
laws and regulations, seriously waste resources, pollute
environment, do not meet the work safety conditions, and need
to be eliminated. ™

The Interim Provisions go on to state:

¢ financial institutions shall provide credit suppq

aged
investment industries; and
» investments are prohibited towards proj icted and

eliminated categories.
In its response to the SGQ in the HSS.in atign, the GOC confirmed that:

Investments are prohibited under the ‘restricted” or
“eliminated” categorigh™RelevariNgepartments shall supervise projects
of the eliminated cafRgory tQexit the industry within the prescribed time
limit in accordan }

The GOC als V

U d category enjoys some corresponding preferential
ith regard to imported equipment.”

ltis erved that the Interim Provisions make direct reference to the 11
National FYP and its role in implementing the objectives of that plan. Further,
Article 19 states: ‘

If any enterprise of the eliminated category refuses to eliminate the

71 Chapter lil, Article 12
72 Chapter Itl, Article 15
73 Chapter lIl, Article 16
74 |n response to Question 32{b)(ii) of the SGQ for the HSS investigation
S n response to Question 32{b)(ii) of the SGQ for the HSS invastigation
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production technique, equipment or products, the local people’s
government at each level and the relevant administrative department
shall, in accordance with the relevant laws and regulations of the state,
order it to stop production or close it, and shall take appropriate
measures to resettle the employees of the enterprise, and guarantee
the safety of financial institutions’ credit assets, etc. If its products are
subject to the administration by permit for production, the relevant
administrative department shall lawfully revoke its permit for
production; the administrative department for industry and cgpmerce

Protection shall revoke its permit for pollution discht
electric power supply enterprise shall lawfully
to it. If any enterprise violates the provisions, |
liable and the relevant leaders shall be t ™
accordance with the law.

(Mrectly held
ies in

The Interim Provisions therefore givegaide
to impose the requirements of the J@
production processes, equipment ans§groducts, and encourage others.

2.8.Notice of the Stat§f Coungll on Further Strengthening the

Elimination of\ard roduction Capacities
N
rth

Further to the ogue, the GOC's State Council issued its Notice
of the Stat er Strengthening the Elimination of Backward
Productjon (the Backward Capacities Notice) in 2010.State
Cougey titutions directly under the State Council.

in itSNgsponse to SGQ in the HSS investigation, the GOC has explained that:

“Backward production capacity” means the out-dated techniques,
equipment and products which do not conform to the relevant laws and
regulations; which seriously waste resources; which pollute the
environment; or which do not meet work safety conditions (same as
those in the “eliminated category’).

76 GOC response to the SGQ for the HSS investigation, Attachment 176.
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Customs and Border Protection notes from the above that the concept of
backwards production capacity is linked directly to the category of eliminated
items on the Directory Catalogue.

The Backward Capacities Notice focuses on the elimination of backward
production capacities ‘on schedule’ by:

...focusing on such industries as electricity, coal, aluminium, cement,
nonferrous metal, coke...in accordance with the scopes of ang
requirements for elimination of backward production capagl
prescribed in such documents as the Decision of the
Promulgating and Implementing the Interim Provisidg
the Industrial Restructuring (No. 40 [2005] of ¢
Interim Provisions]...Catalogue for Guiding In¢ osRucturing [the
Directory Catalogue] and the plans for r 2
industries including aluminium, nonfegrole metdR light industry, textile,
elc.

It is considered these ‘plans’ for r in d revitalising the aluminium
industry include the Guidelines and 11" National FYP.

made in China in terms o ation of backwards production capacities,
but notes the targe ting this capacity have not yet been met.

The Back r@ ies Notice outlines how this goal is to be achieved,
througgpneasMgs Wich as:
ang ening the 'Policy Constraint Mechanism’ — controlling market
c

The Backward Capaciti tice sites that ‘remarkable progress’ has been
\
r elim

cess, strengthening the ‘economic and legal means', ‘intensifying’
enforcement and punishment (including revising the Directory
Catalogue);

e improving policy incentives — strengthening fiscal support of
backwards capacity elimination, resettling employees, supporting the
transformation of enterprises (science and technology upgrading);

e improving the ‘supervision and inspection mechanism’ — including each
region and the central Ministry of Industry and Information Technology
(MIIT) producing an annual list of enterprises with ‘backward
production capacities to be eliminated, the backward technologies and
equipment, the deadlines for elimination and the overall progress’ and
the monitoring and reporting on the progress of the elimination of
backward production capacities;
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 strengthening GOC organisation and leadership of the elimination of
backward production capacities;

e supporting competitive enterprises in elimination of backward
production capacities through merger, acquisition or restructuring of
enterprises with a backward production capacity,

¢ relevant GOC agencies and government levels shall ‘earnestly work
out implementation plans, divide the objectives and tasks among cities
and counties, assign them to specific enterprises, and timely submit
lists of to-be-eliminated enterprises with a backward production
capacity to the Ministry of Industry and information Technology and the
National Energy Administration’,

« improving the regulation and control of land use plans, an
land supply for construction projects of backward produ
and in industries with severe overcapacity,

o giving 'full play to the role of pricing mechanisms,
prices for electricity and reform of prices for resQugce p
eliminating backward production capacities... % costs for

L) .

energy, resources, environment and land use(
projects with a backward production ca

The Backwards Capacities Notice furthggbutlj Yif an enterprise fails to
eliminate its backward production ¢ it efgge the prescribed time limit:

evoked,

its pollutant discharge permit
i Il provide any form of new credit

no banking financial § ution
support to it,

¢ the investment m
inves
. anagement department shall not approve

jects of the enterprise,
e enterprise, and

Th wards Capacities Notice further provides for enterprises that do not
elimin®g backward production capacities according to the relevant provisions
to be closed down.

2.9, Customs‘and Border Protection’s assessment

The Directory Catalogue, Interim Provisions and Backward Capacities Notice
are clear examples of sub-policies and measures to GOC macroeconomic
policies that are designed to implement the ‘aspirational’ aims of those
policies.
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Further, evidence exists to demonstrate that the GOC actively monitors the
elimination of backwards production, and measures the success of this
objective.

The GOC provided a document called the Announcement of the 2010 List of
Entities Subject to Elimination of Backward Production Capacity in Industry
Sector, issued by MIIT in 2010". The document refers to an Appendix that
lists enterprises subject to elimination of backwards production capacity
across a number of industries, including electrolytic aluminium. At the time of
the SEF the Appendix attached to the document only contains & '
steel industry, but the GOC has since provided a new transl
relevant information. The document shows that in 2010, t
around 371,000 MT was eliminated.

In response to the SGQ for the HSS investigatight, the phasised that
the Directory Catalogue is essentially an enyirqgment3 measure:

The GOC defends its right to Iggk  Protection of its
environment and the healt «@ g he Directory Catalogue is
not an instrument of industry INgrvention with the commercial intention
of making Chinese igflustries the Most competitive in the world or of

forcing the indu condiit its business as dictated by the GOC. It
is a requlatory docige ich articulates how environmental laws are
to be applied®

Botection agrees that certain measures of the Interim
ir8ftory Catalogue would reasonably be considered to be
ocussed, particularly those that relate to the elimination of
ol vironmentally harmful technologies and techniques.

However, it is considered that these measures cannot be considered to be
purely environmental, particularly when the nature of some ‘encouraged’
items on the Directory Catalogue are observed.

In particular, the Directory Catalogue can reasonably be considered to go
towards meeting the GOC's policy aims of encouraging technical innovation,

77 Attachment A33 to the GQ
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raising product quality, and changing the product mix, as well as encouraging
environmental improvements.

2.9.1. Market entry criteria and industry operating conditions

The NDRC introduced the Requirements on Entry into the Aluminium Industry
(Entry Requirements Policy)” on 29 October 2007. The Entry Requirements
Policy states that all departments should conform to the Requirements when
they, inter alia, conduct reviews of approval of investment proposals,

business registrations, financing concerning bauxite mining, smelti
processing and utilisation of regenerated aluminium projects. Q
The aims of the Entry Requirements Policy are to speed form

of the aluminium industry and regulate investment b , g, addition to
achieving environmental goals.

s The production scales of newly bullt alkite miffes cannot be lower
than 300,000 tonnes per year

o Newly built alumina projects are jafl to review and approval by the
State Council

e Alumina projects using do
capacity of not less than 800,

ust have annual production
tonfles
uxite must have annual production

¢ |In the near term
require environme
eliminate proWyction

ction technique renovation or designed to
acity that has become obsolete will be

approv:
e Pro newly built secondary aluminium projects must be
more 0 tonnes per year. For existing projects the minimum

ducti®g rduirement is 20,000 tonnes per year, and for
trytion and expansion projects more than 30,000 tonnes per
ar.
he Entry Requirements Policy specifies the techniques and methods
t must be used by bauxite mines, alumina projects and electrolytic
aluminium projects
¢ References certain targets to be met by the end of the 11" Five Year
Plan
» Existing enterprises that meet industry policies need to improve their
technologies and techniques to meet the standards that new
enterprises are required to meet
¢ Aluminium enterprises that do not meet the requirements of entry are
subject to various sanctions, such as not having their filing, application

78 Attachment 8, GQ
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for construction on land or environmental impact assessment
approved, withdrawal of credit and termination of power supply

e The NDRC will actively supervise and monitor the development of all
enterprises conforming to the requirements

The Catalogue of Investment Projects Reviewed by the Government” states
that electrolytic aluminium projects, aluminium projects and mine exploitation

projects (with total investment more than RMB500 million) are subject to the
review of the investment department of the State Council.

2.9.2, Customs and Border Protection’s assessment

Customs and Border Protection considers that the GOC,

market entry and industry operation for the aluminiu n
reasonably be considered to go towards the G aking
environmental improvements, and to encoura al and product

quality advancement and structural adju nt inese aluminium

industry.
The linkages between the Entry Re Policy and the GOC's
measures to eliminate bac s pro ion capacity and to encourage

technical and environmentf advasgement are observed.

Customs and Bord@g Prote notes the potential impact these market entry
and industry JOMg[i may have on enterprises operating in the

aluminium i

2.10. gasuNas W curb production capacity redundancy

.1 Circular of the State Council on Accelerating the Restructuring
of the Sectors with Production Capacity Redundancy

In 2006, the State Councii promulgated its Circular of the State Council on
Acceleraling the Restructuring of the Sectors with Production Capacity
Redundancy (the Redundancy Circular).”

79 Attachment 11, GQ
80 GOC response to the GQ in the HSS investigation, Attachment A20.
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The Redundancy Circular notes the

...major and difficult task’ of the 11th National FYP to promote the
strategic restructuring of the economy as well as to elevate the
international competitiveness of all sectors.

The document goes on to note that some sectors
...make such blind investment and inefficient expansion that they have

incurred production capacity redundancy, which has turng
predominant problem in the economy.

The Redundancy Circular singles out the aluminium igg s one that is
particularly affected by this problem. The Redundand r f8rther

outlines the observed downfalls or ‘aftermaths’ 'od"
redundancy, and observes:

If such situation is let go at rangi§
force of resource scarcity @ .
imbalance will be worsen off, Wgre will witness an obvious increase in
enterprise bankruptgff as well as ® unemployment. So we should

resolutely make KO sdive all the problems.
The Redundanc lar coM¥nues by outlining the ‘requirements and

s' to accelerate the restructuring of sectors with
undancy.

Th ngy Circular notes:
e key to promote the restructuring.. .is to give full play to the

fundamental role of the market in allocating resources and fully exert
the market strength to promote the survival of the fittest...

but goes on to state

...we should, by means of restructuring, reform and elimination through
selection, accelerate the restructuring process in the sectors with
production capacity redundancy.
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In relation to the aluminium industry, the Redundancy Circular states the
GOC should intensify the implementation of industrial policies related to this
sector, ‘strengthen the examination thereof and improve them in practice as
well’,

Customs and Border Protection considers that these measures are
inconsistent with the notion of giving ‘full play to the fundamental role of the
market in allocating resources’.

2.10.2 Taxes and tariffs

The GOC has provided requested schedules of its import S,
and VAT rebate rates for bauxite, aluminium, aluminiugg s from
1 July 2006 to 30 June 2011. The GOC also provid p total import

and export volume of these products for that pgj 5 information on

pre-alloyed aluminium (between 5% 4
tax policies encourage imp raw maNerials (such as bauxite and primary
aluminium) used in the groQuction§f ARWs in preference to import of
finished aluminium prod

RWs throughout July 20086 to June 2011. The
reduced from 30% to 15% in 2007 and remained

t o Juffe 2011. Export tax on bauxite was imposed at a rate on 10% in
2007Qgcreased to 15% during 2008 and 2009, and then reduced to 0%. The
export tariffs appear to discourage export of primary aluminium and bauxite
indicating the high demand for aluminium (including bauxite, which is a raw
material for aluminium) in China”.

In relation to VAT export rebates, Customs and Border Protection note that
bauxite and primary aluminium attracted no export rebates (zero rates) from

81 Response to the GQ, Attachment 31
82 Response to the GQ, Attachment 30
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July 2006 to June 2011. Over the same period, aluminium road wheels
attracted VAT export rebates of 17%, encouraging export of processed
aluminium products from China.

The GOC also advised that while there were no export restrictions in place in
relation to bauxite after 2007, export licences were required throughout the
period 2006 to 2011.

The import and export volume data provided by the GOC in its SGQresponse
is summarised below {in millions of tonnes).”

[Exports and imports of Aluminlum

2006 (Jul- Dec) 2007
AL Export {MT) 0.59 0.55
AL Import (MT) 0.24 0.28
Enxports and Imports of Bauxite
2006 {Jul- Dec) 2007
Bauxite Export (MT) - 0.10
Bauxite Import {MT) 5.80 23.20
iExports and Imports Alumina
2006 (Jul- Dec}) 2007 2011 (Jan - Jun)
AL Export (MT) 0.01 0.04
AL Import {MT) 3,60 1.00

The data shows that exports of b
which coincides with the removal of

When combined with t

were at significant levels

aluminium produ
export rebate

primary al

oNgervatin that export taxes on primary aluminium
T export rebates, and processed

sser export taxes and considerable VAT

dicate a policy desire to minimise exports of

C der Protection considers these observations relevant in so
fa s reasonable to expect such factors caused a significant increase to
the sURgly of primary aluminium in China as exporters’ competitiveness would
have been seriously eroded by the export taxes and lack of VAT export
rebate. As a result it is reasonable to consider this exerted downward
pressure upon the domestic price of primary aluminium in China. These
conditions appeared to be significant for the primary aluminium market in
China given there was little penetration of alumina or aluminium into the
Chinese market throughout the period 2006 to 2011.

83 This data was pro-rated for 2006 and 2011, as the GOC was only asked to provide data from July
2006 — Jdune 2011.
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Therefore, Customs and Border protection considers the GOC taxes, tariffs or
VAT export rebates provide direct evidence of the GOC'’s intervention in the
market for primary aluminium in line with its macroeconomic policies of
focussing on processed aluminium products and increasing domestic demand
for aluminium.

2.10.3 World Trade Organisation (WTO) Dispute DS394

14

China’s export tariffs,” and export quotas and licensing of
raw materials) has recently been subject to a WTO dis§
Panel and then the Appellate Body, the findings of

in July 2011 and January 2012 respectively.

& handed down

This dispute also involved objections to the segting ofgninimum export prices
(MEPSs) for these raw materials.

Both the Panel and Appellate Bo p certain matters) found that
these Chinese measures were iStent, with the Appellate Body
finding in conclusion:

its measureg, founW eport and in the Mexico Panel Report, as

The Appellate B&om nds that the DSB request China to bring
modified b Re

. to be inconsistent with China's Accession
TT 1994, into conformity with China's obligations
that the "series of measures” do not operate to bring

ote is the fact that the Panel found that China had not
demOWgtrated that the application of export restrictions to bauxite and is
justified pursuant to Article XX(b) of the GATT 1994.

China did not demonstrate that the application of an export quota to was
justified pursuant to Articles Xl:2(a) or XX(g) of the GATT 1994.

84 The Panel noted that the 2010 Tariff Implementation Program did not maintain an export duty on
any category of bauxite.

85 Reports of the Appellate Body, China —~ Measures Related to the Exportation of Certain Raw
Materials (AB201-5) at 363.
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2.10.4 Customs and Border Protection’s Assessment

It is considered that the GOC's various measures on the raw materials used
in the manufacture of ARWSs, in the form of taxes, tariffs, VAT rebates,
licences and export restrictions, can reasonably be considered to have had a
significant impact on the domestic aluminium industry.

2.11. Subsidies in the aluminium industry

2.11.1 Subsidies to ARW producers

During its investigation, Customs and Border Protection h iy
found that ARW producers in China have benefited f| i ified
countervailable subsidy programs.

at isJnticipated would have
) is Program 1, which

The largest of these programs (i.e. the pr
provided the greatest benefit to ARW p

referred to previously as st wned Sgterprises) at a price that is
considered to be less thanfidequage remuneration.

Other subsidies th haN preliminarily identified as being

countervailabl u ragks for research and development, hi-tech industry
investment ecific patents, as well as tax reductions based on
location an t type.

DN o consider that at least some of these subsidies will assist
with 8 implementation of the GOC's macro-economic ptans for the
alumini®m industry (e.g. encouraging hi-tech enterprises and product
research and development).

2.11.2 ‘Upstream’ subsidies

In addition to these investigated subsidies, Customs and Border Protection
notes that the identified GOC macroeconomic policies and implementing
measures it has examined have made multiple references to the provision of
grants, financial support and other subsidies to enterprises generally (i.e.
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including 'upstream’ enterprises to ARW manufacturers) to assist with the
implementation of GOC policies and plans.

For example the Backwards Capacities Notice outlines that the GOC will
strengthen ‘fiscal support of backwards capacity elimination’ and support the
transformation of enterprises (science and technology upgrading).

Although Customs and Border Protection notes evidence of these upstream

“subsidies in the context of this assessment of market situation in China, it is
not considered that sufficient evidence has been found that sug
there are reasonable grounds for the publication of a count !
notice in relation to these programs, as required by s.269
initiating investigations into alleged programs.

Specifically, sufficient evidence has not been f th ests:

¢ that these subsidies could reaso ered to be
countervailable; or
¢ that benefit received under

passed through to ARWS

For this reason, these subgllies have ndt been further investigated by
Customs and Border PY forghe purposes of the concurrent

by upstream producers as

countervailing invegtigatio

2.11.3 Di% n in the primary aluminium market
In its ingstiga dumping and subsidisation of aluminium extrusions from

Chj aesponded to questions posed regarding activity by the

C State Reserve Bureau during the investigation period to purchase
and stWgkpile large quantities of primary aluminium from the Chinese
domestic aluminium market”.

In that investigation Customs and Border Protection’s analysis found that the
GOC's intervention in the primary aluminium market did impact domestic
aluminium prices. Although the investigation period for the aluminium
extrusions investigation is different to the investigation period for the ARWs

88 pregliminary Affirmative Determination 148, October 2009
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investigation, Customs and Border Protection notes these findings as
evidence of the GOC's propensity to impact on aluminium prices generally.

2.11.4 Price Law of the People’s Republic of China

The Price Law of the People’s Republic of China (Price Law) was provided to
Customs and Border Protection in response to the GQ".

Article 28 of the Price Law states that departments shall create a price

advised that four price monitoring reports have been issued g
Price Law. One of these is the Monitoring Report System @
Important Means of Production. The GOC advised thajss jum
alumina are currently subject to price monitoring, stif
aforementioned document. In the SGQ” the G a
copy of the price monitoring report for alumipiugn and fumina. The GOC's
response was that ‘Price collecting/subny re not required to
provide a specific report to price auth degthe administrative system
which is in effect.’

Subsequent to the SEF the, has pMywided further clarification of its
response in the SGQ®, . THg GOCYdvised that 36 designated cities in China

will report prices of goo% s, sells or markets. These reports are
e monitoring authority” and passed to the

then compiled by tfylocal
“provincial pri Wuthority". The GOC advises that the provincial
authority province-wide briefing paper and provided an

e example. Customs and Border acknowledges the
s inprmation, however maintains that its request was for the
d t itoring Report System for Price of National Important Means of
Pro ion, or if not this document then whatever document the GOC referred
to wherein it “stipulates” the monitoring system for aluminium and alumina.

2.12. Evidence of implementing measures by SIEs

CITIC Group is the ultimate controlling shareholder of Dicastal Wheel
Manufacturing Co. Ltd, one of the exporters of ARWs to Australia. CITIC

87 Attachment A7 to the GQ
88 Question B14(i)
89 Response to the SEF, 25 May 2012
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group is wholly owned by the Government of China. CITIC Group’s 2009
annual report note the role it plays in carrying out the GOC's policies:

Over the past three decades, CITIC Group has grown into China’s
largest conglomerate while fulfilling its historic responsibility of piloting
China’s economic reform and showcasing the country’s opening
programme. Looking into the future, we will explore and build a
business model that fits our needs as a large conglomerate. We will
operate in a more systematic, routinized, specialized and
sophisticated way, enhancing existing strengths and creg

however the company information state
objectives of the Yunnan Province

CHALCO is a SIE and the | t supMigr of aluminium in China. The
following statements are taffen frorg its Form 20-F filing with the SEC for
201092

W: ity of our assets and operations are located in
ubject to a number of risks relating to conducting

PRC, including the following:

industry in China and shape the structure and development of the
industry through the imposition of industry policies governing major
project approvals, preferential tax treatment and safely,
environmental and quality regulations. If the PRC government
changes its current policies or the interpretation of those policies that
are currently beneficial to us, we may face pressure on profit margins

90 GOC response to the GQ p 33 and Attachment 52, pg 45
81 provided in GOC response to the GQ, Attachment 133
92 Accessed at

h .com.cn/zl/html 7 2011041 4 .
pdf.pdf

REP 181: ARW People’s Republic of China 39




pusLiC

and significant constraints on our ability to expand our business
operations.

e Although China has been transitioning from a planned economy to a
market-oriented economy, a substantial portion of productive assets
in China are still owned by the PRC government. If also exercises
significant control over China's economic growth through the
allocation of resources, control of payments of obligations
denominated in foreign currencies and monetary and tax policies.
Some of these measures benefit the overall economy of China, but
may have a materially adverse impact on us.

and
The annual production capacity of Liancheng n zhou
branch decreased by a total amount of 85,08 s beCause we
ceased the operation of some obsolete s pliance with
the energy-saving and emission redu ried out by local
governments in the fourth quarter of 204 0.

and

In order to improve the e mpetitiveness of the Chinese

alumina industry as_well to protect the environment, NDRC

published "Entranclf Conditions for Aluminum Industry” (the "Entrance

Conditions™ i emblr 2007. According to the Entrance

Conditionsgnew baXIe projects must be 'approved by the provincial

authori relgvant department of the State Council of China

‘ amount of total investment, and any new alumina

pro e approved by the relevant department of the State

unci hina. The Entrance Conditions also provide detailed

i nts for capital size, service period and resource utilization

rate for a new bauxite or alumina project fo be approved. The

ntrance Conditions has established a high entry barrier for new
alumina producers in China.

and

The PRC government's encourages consolidation in the Chinese
primaryaluminum industry to create larger, more efficient producers
that are better positioned to implement measures fo reduce
emissions. Accordingly, the larger smelters are granted preferential
treatment, including priority in the allocation of raw materials and
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electricity supplies, which give them a competitive advantage over
small domestic smelters. Moreover, according to the Entrance
Conditions, effective from 2007, new aluminum projects must have
secured a supply of alumina to seek approval from the relevant
department of the State Council of China. As of the date of the annual
report, the relevant department of the State Council of China is not
expected to approve any new aluminum projects except those
environmental protection upgrade projects and expired equipment
exchange projects planned by the PRC government.

and

PRC Regulation Affecting the Aluminum and Oth s Metal

Products Industries.
The central and local PRC govern Cc to exercise a

substantial degree of control and jnfflRgnce &er the aluminum and
other non-ferrous metal produgl in WP China and shape the
structure and development du through the imposition of

industry policies governii ct approvals, preferential tax
treatment and safety, enviroMgental and quality regulations, including
but not limited & "AlumMum Industry Development Policy”,
"Notice on Guigin® OpinRns for Accelerating Aluminum Industrial
Restructuring"j‘\ ental Protection Guide for Developing
Circular my in Muminum Industry”, "Notice of the State Council
o) @ e er Strengthening the Elimination of Obsolete

q. apacities” and "Non-ferrous Metals Industry
W and Revitalization Planning”, etc. Certain existing laws

f
Pr
estr
Q ealllations involve barriers to entry, production quotas, setting,

mending or abolishing import tariffs and limitations and duties on the

xport of aluminum and certain non-ferrous metals and related
products. If PRC government changes its current policies or the
interpretation of those policies that are currently beneficial to us, we
may face pressure on profit margins and significant constraints on our
ability to expand our business operations.

2.13. Conclusion

After reviewing the identified GOC macroeconomic policies in relation to the
aluminium industry, and related implementing measures, Customs and Border
Protection considers there is extensive evidence on the record to show that
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the GOC plays a significant role in the aluminium industry in China, through
its various policies, plans and implementing measures.

For ease of analysis, it is considered that these GOC influences can be
broadly categorised as follows:

1. measures to drive structural adjustment;
2. technological, efficiency and environmental development measures;
3. tariffs, taxes, rebates and licences; and

4. subsidisation of encouraged practices and products.
In categorising the above, it is noted that there is some deg @
between these categories {e.g. subsidisation is considere 0

encourage technological and efficiency development

The likely impact of these measures, and whet§er the reated a
‘market situation’ is explored in the following ctgpter. '
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After identifying numerous GOC influences on the aluminium industry,
Customs and Border Protection has undertaken an assessment as to whether
it is reasonable to consider that a market situation existed in the Chinese
ARW market during the investigation period, such that sales in that market
are unsuitable for determining normal value under s.269TAC(1).

31. Approach to assessment

In assessing whether a market situation has been created b
influence on an industry, it is considered that several app
open to Customs and Border Protection.

In examining whether a market situation existe: ARW market,
Customs and Border Protection has focussed farticulagly on the impact of the
various GOC macroeconomic policies a lagsy eir implementing
measures, on the cost of inputs to th cturg of ARWSs,

3.2. Impact on price of alu

Customs and Border Proteffiion acgepts that the cost of primary aluminium is
a major cost componen minigin road wheels. The applicant claims that
due to GOC's inte reN ce of aluminium in China is less than the
‘fair market' pri

The exporte ided questionnaire responses advised that their
purch rice ¥ aluminium and/or aluminium alloy is based on one or more
a utures Exchange (SHFE), the Yangtze River Exchange or
the ngjiang River Exchange. None of the verified exporters imported

or aluminium alloy during the investigation period.

In its response to the SGQ, the GOC advised that the ‘Changjiang River
Exchange’ and ‘Yangtze River Exchange’ no doubt refer to the same thing
because, in the Chinese language, both ‘Changjiang River and 'Yangtze’
refer to the same river. In addition the GOC advised that it is not aware of
any such ‘exchange’ — in the sense of an entity that specifically trades in
aluminium futures — existing in China. The GOC obtained information that
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the Changjiang River Exchanges is a nonferrous metal spot market”. For
ease of reference, for the remainder of this section Customs and Border
Protection will continue to refer to these as the ‘Changjiang River Exchange’
and ‘Yangtze River Exchange’ as this is the terminology used by the visited
exporters.

Jinfei Kaida provided spot market prices for aluminium from the Changjiang
River Exchange throughout the investigation period. Yueling provided similar
data for the Yangtze River Exchange. Customs and Border Protection also
purchased data from Shenzhen Zhunda Technology Developme
(Ometal Website) in relation to these exchanges. A comparigmg V!
between the purchased data and the data provided by exp ‘@
showed very close correlation between the data sets.

As shown in the graph below, the price of alumj f these markets
closely resembles the monthly average spoj migket pries of SHFE (al! prices

are in USD).

Price of Aluminium SHFE, Changjiang
| & Yangtze

2,500.00
2,000.00 -
1,500.00
1,000.00

500.00

I 1 1 T 1 T 1 ! ¥ U ¥ 1

Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun

~&= Aluminium (Changjiang River) —l= Aluminium (Yangtze River)
=dr—= Aluminium {SHFE)

In the aluminium extrusions investigation Customs and Border Protection
found that the London Metal Exchange (LME) prices could be used as a
benchmark for a price in a competitive market. This is due to the LME being
an open and transparent stock exchange that operates without any
restrictions. The benchmark price of most metals worldwide are based on the

93 GOC response to the SGQ, question B15(a)
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LME prices. By contrast, the SHFE is a closed exchange and is restricted to
Chinese nationals only.

The comparative analysis of the aluminium prices between LME and SHFE,
as shown in the graphs below, during the investigation period shows a
variance of 13% on three month average prices and 14% using spot market
prices, with SHFE prices being consistently lower than LME prices.

LME vs SHFE 3 Month Average prices
2,500.00
2,000.00 -
1,500.00
1,000.00 - —-=
500.00
i . . S,
Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun
weee 3M LME Average  —i=3M SHFE Average
N\
C.
Spot Prices LME vs SHFE
3,000.00
2,500.00
1,500.00
1,000.00
500.00
Jul .Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun
~4—Average ofLtME  —f—Average of SHFE

In a submission to the investigation, the GOC included a graph that it said
showed the price of aluminium on both the LME and SHFE markets during
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the investigation period”. That graph showed that SHFE prices were above
the LME price for at least part of the investigation period. Customs and
Border Protection obtained the data from the website referenced in the
submission and compared it to the data used in the graphs above. It is
apparent that the SHFE prices included in the graph provided in the GOC
submission are inclusive of VAT, whereas VAT should be deducted for fair
comparison with LME prices.

The alloy used in the manufacture of ARWSs is not traded on either the LME
or SHFE. The information prdvided in relation to the Yangtze Ri
Exchange is the only price data Customs and Border Protecti
primary aluminium and alloy during the investigation perio,
an average price difference over the investigation periggd.g
being more expensive. This contrasts with estimates

: L rrowcrest
that show the cost of alloy should be around 10%sigjoRg '

primary aluminium.
& V 4

PrimaryAluminiumvs Alloy (USD)

3,000.00

2,500.00
0000 M

1,500.00

1,000.00

500.00

T

Jul Aug Sep Oct Nov Dec Jan Feb Mar Apr May Jun
—4— A356.2 Alloy == A356 Alloy e Primary Aluminium

Customs and Border Protection considers the macroeconomic policies, plans
and guidelines outlined in section 2 of this Appendix, combined with their
implementing measures such as tariffs, taxes, rebates and subsidies, exert
downward pressure on the price of aluminium and aluminium alloy in the

94 GOC submission dated 20 March 2012
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Chinese market.

The GOC claims that the aluminium market in China operates in a
competitive way. The GOC advised that in 2010 SIEs represented 28.2% of
aluminium alloy production and that there were 274 ‘above-scale’™ producers
of aluminium alloy in China. In a submission to the investigation the GOC
referred to Customs and Border Protection’s findings in the aluminium
extrusions investigation and stated.

Customs and Border Protection considers the evide
of this paper demonstrates that it is likely the
volume producers in China has been brouglt #gout byfghe GOC's policies
and other measures in relation to the alygfini

3.2.1. Customs and Border tioy sessmeht

Customs and Border Protection consMgrs that the GOC's actions have
directly impacted the price #ff aluminium Thaterials in China, causing prices to
be lower than they woub\iatho the intervention of the government.

In visits to exporte usto nd Border Protection was advised that the
price of alumi eterminant in pricing ARWSs for sale. It is
therefore r conclude that the domestic prices of ARWs are lower
‘ Yould be without the intervention of the GOC.

omics of supply

Cust and Border Protection has also considered an economic
assessment of the likely impact of these GOC influences on the determinants
of supply of ARWSs, and the resulting likely impact on the price of ARWs in
China

It is accepted economic analysis that decreasing marginal costs of production
would, all other things being equal, cause a shift in supply. This causes

95 The GOC advised that this term refers to enterprises with revenue greater than RMBS million
96 GOC submission dated 20 March 2012
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producers to supply more products at any given price. In this case, the
equilibrium price (the price at which the quantity demanded equals the
quantity supplied) will be lower than before the shift in supply.

3.3.1. Direct impact on cost of raw materials

As discussed above, Customs and Border Protection has found that the price
of aluminium and aluminium alloy in China was below world prices throughout
the investigation period.

3.3.2. Subsidisation

It is noted that Customs and Border Projgftio d that Chinese
exporters of ARWs have been in recgig megpus countervailable
subsidies from the GOC, and that @ e SNls to suggest that upstream
suppliers of aluminium and aluminiuMaw materials have also potentially

been in receipt of subsidie( :
The likely impact of these 5 on the costs of factors of production of

ARWSs and hence tMyprice oMARWS through:

B chnology used by ARW manufacturers, decreasing
uction, as well as affecting the supply and hence price
enterprises (and upstream industries that are also likely

ceived subsidies);
creasing the cost of inputs of aluminium and ARWs through the
n

couraged structural adjustment of aluminium and upstream industry
tities, and
o directly reducing input prices of products at each stage of production if
the subsidies are passed on by the recipient enterprises.

3.33. Conclusion — economics of supply

Customs and Border Protection preliminarily determines that the price of
ARWs in China is likely to also have been influenced by changes in a
determinant of supply, primarily the costs of production, in both the ARWs
and upstream markets. Customs and Border Protection considers it is likely
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there has been a change in supply in ARWs and a consequent impact on
ARW prices, brought about in a significant part by the GOC influence on the
aluminium industry. It is considered that this influence has resulted in lower
ARW prices that what would have been the case if the relevant markets
operated without GOC intervention.

34. Conclusion — market situation

Customs and Border Protection preliminarily determines that the price of
ARWs in China is likely to have been influenced by:

e directly, lower input costs; and Q
+ more generally, changes in the determinants of su
ARWs and upstream industries.
Customs and Border Protection considers that @pact on ARW
prices has been brought about in a significgnt

rt by e GOC influence
within the aluminium industry. It is consi ignfluence has resulted

in significantly different ARW prices {gu ulgphave been the case if the
C intervention.

Customs and Border Prote conside®s that the extent of the impact of
these GOC influences ply afe extensive, complex and manifold, and
their resulting impact ox ARWs is not able to be easily quantified.
in Sion1.4, it is not considered that the

is necessary in assessing the suitability of
under s.269TAC(1).

However, as discustgd

indicates that these influences are likely to have had a material

n the domestic price of ARWs in the investigation period, such that
prices of ARWS in that market are no longer suitable for determining normal
value under 8.269TAC(1).

Customs and Border Protection therefore preliminarily considers that GOC
influences in the Chinese aluminium industry has created a ‘market situation’
in the domestic ARW market.

REP 181: ARW People’s Republic of China 49



3.5. Submissions to SEF

Test applied to establish market situation

The GOC submitted® that Customs and Border Protection has not applied a -
‘praper or recognised’ test to establish the existence of a market situation that
did not permit the determination of normal values based on domestic sales in
the meaning of Article 2.2 of the ADA, or a proper comparison within the
meaning of Article 2.4 of the ADA. The GOC further submitted that the test
applied by Customs and Border Protection does not conform with the
requirements of s.269TAC(2)(a)ii).

The GOC submits that Customs and Border Protection’s appear

...believe it is sufficient to establish that prices of
Chinese market are “different” to what they wi been without

GOC influence.
However, the GOC considers that Customs angfBorde ction does not
make a finding of what prices of ARWs wo ve be@in without the GOC
influences that Customs and Border Protgfltio idd¥rs have created a
market situation, and that a finding that of ARWs in China were not the

same as they would have been wit regflation’ of its market is

...irrelevant to determination g normal value in the economy of a
WTO member.

Dicastal made a similarQgbNissiog® that none of the evidence in the SEF
identifies or establighed “ OC's policies and their implementation
influenced aluminiw prices in China.

The GOC ces in every economy will be influenced by
governmen F and that ARW prices in China were at all times
determMgd by Np¥y and demand in a competitive market. Dicastal made a
simi issign.

The@DC's position on the ‘test’ applied by Customs and Border Protection in
its det@gnination of the existence of a particular market situation in China is
noted.

However, Customs and Border Protection respectfully disagrees with the
GOC's assertion that a finding that government influence (which the GOC has
identified as ‘regulation’) has caused prices within that economy/market to be
not the same as they would have been without this influence, is not relevant
to a determination of the existence of a particular market situation.

97 GOC submission of 18 May 2012
98 Submission to SEF dated 17 May 2012
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On the contrary, Customs and Border Protection notes its policy outlined in
the Dumping and Subsidy manual that specifically relates to such
circumstances:

In investigating whether a market situation exists due to government
influence, Customs and Border Protection will_seek o determine
whether the impact of the government's involvement in the domestic
market has materially distorted competitive conditions. A finding that
competitive conditions have been materially distorted may qive rise to a
finding that domestic prlces are artificially Iow or not substantlally the

h

[Emphasis added]

The analysis and conclusions within this appendix haff6

accordance with this position outlined in the Dumping bsidy Manual.

Economic analysis of market situation
The GOC has submitted'% that:
The economic assum, d/oNgBnstructions allegedly applied

to the assessment of a arket situation...are variously
unscientific, un tionaMgnd unrealistic.

economic theory, but tha 0 confirmation that this reflects the
experience of Chirfyge alunfyum producers, nor the impacts of GOC policies

The GOC submits that K\Iym appears to be based on a degree of
on the inputs g

As an exa C notes Customs and Border Protection’s findings that
certainGOC s have likely had an impact on the domestic price of
AR rovlles ‘no consideration’ as to what this impact may have been

reproduces an extract from Customs and Border Protection’s 2006
in relation to an earlier investigation into HSS, in which Customs
and Border Protection refers to the NDRC Steel Policy and states it:

...Is unaware of the success or degree of policy implementation
and cannot possibly asses the actual influence, if any, on HSS
prices. 101

99 Customs and Border Protection Dumping and Subsidy manual June 2009.

100 GOC submission of 18 May 2012
101 REP116 page 70.
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The GOC submits that Customs and Border Protection’s current assessment
of a market situation in the Chinese ARW market does not show:

...appreciation of the impact of policy implementation, whether
such policies have in fact been adhered to and to what degree, of
their influence on ARW prices.

Customs and Border Protection notes the statements made in REP116 in
relation to steel, and consider these reflect the best understanding and
evidence available to Customs and Border Protection at the time of that
investigation.

The GOC also expressed its concern at the “reversal” of a previougmggrket
situation finding in relation to the Chinese market for aluminium g NS
The GOC states that nothing in the SEF indicates that markejsg
factors affected the ARW market to a greater extent than 4 @
aluminium extrusions market two years previously.

The analysis in REP116 and the aluminium extrusiong gation reflected
Customs and Border Protection’s best assess
the time. Customs and Border Protection has @nderg orough analysis
of all available information to the current iggstRation Js detailed throughout
this appendix, which has involved speci s of the likely impact of
the implementation of various GOC paii jned evidence of the
implementation of these policies

their likely influence on ARW price
determined in a market with his e

o be lower than if they were
sive GOC influence).

In undertaking this assggsient, C@stoms and Border Protection notes that
vast volumes of informa C documents have been examined.

otecglion disagrees with the GOC's submission that the
the assessment of the existence of a particular

pnventional. Customs and Border Protection considers

upply following a shift in the supply curve, and the

the equilibrium price of a product are well established and

economic principles.

these pMhciples to the observed GOC influences on the Chinese aluminium
industry is a solid way to arrive at the conclusion in this appendix that prices
of ARWs in the Chinese market are not substantially the same (likely to be
artificially low), as they would have been without the examined GOC
influence.

~ In addition, Customs and Border Protection notes its position, as outlined
earlier in this appendix, that it is considered that the pricing effect of the
impact of government policies on domestic prices of ARWs does not have to
be quantified. Customs and Border Protection notes that, even if it were its
intention to perform this quantification, the significant volume of GOC
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influence noted in the Chinese aluminium industry (as detailed throughout
this appendix) would make any such quantification impossible.

Consequently, it is considered that, within this appendix, Customs and Border
Protection has reasonably demonstrated that prices of ARWs in China during
the investigation period were likely to be artificially lower than what they
would have been in the absence of GOC influence in the Chinese aluminium
industry, using detailed analysis of GOC policies, plans and implementing
measures and accepted economic analysis of the effect of these GOC
influences on the supply of ARWs in China.

Flow through of aluminium prices to ARWs

Dicastal submitted’02 that that there is no evidence that the
aluminium and alloy has flowed through to the selling pri
reason why it would necessarily flow through.

As discussed above, Customs and Border Protectio &'s that the
i c prices of

nomic policies and
prices in China. In
all exporters verified in
price of aluminium and/or
prices.

implementing measures would have an
addition, Customs and Border Proteg
the course of the investigation indj @' hat
alloy is the main factor in the determigg .

Evidentiary issues
The GOC has submitted ™§it ern over the treatment of certain evidence

it has provided to invest®gtion, as well as the weight placed by Customs
and Border Prg ioMgn cgptain evidence from various sources.

The GOC e ncern that:

Border Protection has undertaken its own interpretation

s and rejected GOC explanations of its own laws;

ustoms and Border Protection has not referred much of the evidence

ed in the SEF to establish a particular market situation to the GOC

for clarification, not has it been verified; and

o There are references in the SEF to obscure, irrelevant or misconstrued
material obtained from third parties

Interpretation of GOC laws

Within this report and appendices, Customs and Border Protection has

102 gubmission to SEF dated 17 May 2012
103 GOC submission of 18 May 2012
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assessed and analysed vast amounts of information requested of, and
provided by, the GOC (including laws, regulations, policies and other GOC
documents). In doing so, Customs and Border Protection has sought to
reasonably interpret these documents in an impartial and reasoned manner,
having regard to all available evidence.

Customs and Border Protection observes that this has necessarily involved

the interpretation of the text of various GOC documents, including GOC laws.
However, this has at all times been undertaken bearing in mind the context of
those documents, and related information provided by the GOC (including its
written responses to the GQ and SQG). This is relevant to the assessment of

appendix, but also to the assessment of the countervailability of
programs in China (discussed in detail in Appendix B of this g

‘ . other

WTO dispute findings
The GOC'’s submits in relation to the D 98 disputes that the
,»,quoted recommendatio apply to many of the

measures listed in the SE engthy sections of the Panel’s

findings were declar; oot amyl of no legal effect.
The GOC further considgrs§hat nofe of the findings referred to in SEF181 in

relation to these dispute finding of particular market situation in

any case.
The GOC's s -@ i this matter are noted, and Customs and Border
Protection : @ sider it necessary to discuss the particulars of the
legalitygf the Nffte Body's recommendations quoted in this appendix.

a der Protection notes that references made to these WTO
B in this appendix have been applied to simply demonstrate that the
gs imposed certain implementing measures on bauxite that are |
consistent with the aims of its policies in respect of the aluminium industry.

Comments by CHALCO, CITIC Group and Yunnan Aluminium Co GOC
raises concerns over Customs and Border Protection’s reliance on certain
comments contained in documents lodged by CHALCO with the US SEC. The
GOC observes that this information is unverified and taken from a different
context.

The GOC further submits that companies commonly report to the SEC on
matters including regulatory impacts and risks associated with their business
operations, and that the views expressed by CHALCO that it is subject to
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...................................

environmental and safety laws and regulations, and that compl'iance with
these may affect costs is not prejudicial to China in any sense.

Customs and Border Protection notes that, in making final recommendations
to the Minister, the CEO of Customs and Border Protection may have regard
to any other matters considered to be relevant.1%4 It is considered that the
statements of CHALCO, CITIC Group and Yunnan Aluminium are such a
relevant consideration.

It is noted that the comments are publicly available and are not of a nature
that warrants verification (i.e. general statements in relation to business
operations}. In relying on these statements, Customs and Border ;
has undertaken an assessment of the context of these commen
considers that, though they are provided for different purposg By are Bkely
to be the true opinion of these companies in relation to thg :
GOC policies in China, the costs associated with complia
policies, and the implementation of GOC policies in gz
businesses.

While Customs and Border Protection considelg that tgese statements are
indeed not ‘surprising’, they do serve to ofiff inSght ingp the potential and
actual impact of GOC policies, plans a reST! the Chinese aluminium
industry on entities operating within i

AV

104 5 269TEA
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This appendix details Customs and Border Protection’s assessment of the 56
subsidy programs investigated during its investigation.

PART | - INTRODUCTION

1.1 The Act
S.269T of the Act defines a ‘subsidy’ as follows: Q

‘subsidy’ , in respect of goods that are exported t means:

(a) a financial contribution: ‘
nt f or gountry

a prival® body entrusted or directed by that

\vern nt or public body to carry out a governmental

. haWNs#flade in connection with the production, manufacture or
e ort of those goods and that involves:

iv) a direct transfer of funds from that qovernment or

he enterpri. whom th r
r manuf; T r L or

v) a direct transfer of funds from that government or

body fo that enterprise contingent upon particular
circumstances occurring: or

vi) th n f liabilities, whether actual or
potential, of that enterprise by that government or
body; or

(vii) the forgoing, or non-collection, of revenue (other
than an allowable exemption or remission) due to that
government or body by that enterprise: or

EMBARGOED PENDING MINISTER'S DECISION




viii) the provision i) vernment or

r SerVi hat enterpri herwise than in th
course of providing normal infrastructure; or
ix) th reh that government or body of
rovi rise; or
ny form of income or pri referr in Article XVI of
h ral ment on Tariffs and Tr. 1994 that is receiv:

from h vernment or body:

if that financial contribution or income or price sy rs a
benefit in relation to those goods.

S.269TAAC defines a countervailable subsidy as follows:

araR0of thecircumstances in which a

2) Without limiting the g

PSIQY 1S SRECH 2 9D S 4 PERTIC.
h 4
a) if, siieCt to subsBction 3CCe o the subsidy i

-explicitimitedRo particular enterprises; or
b ‘.:JL-A-.A‘ ubsection access is limited to particular
oierprise® carrving on business within a designateq
. . -v ical region that is within the jurisdiction of the
idising authority: or
if the subsidy is contingent. in fact or in law, and whether

lely or ne of several conditi n rm
or
if th idy is contingent, whether solely or ne of
ral it f domestically pri r
manuf; 7 in preferen im, 00
3) Subject to subsection (4 idy is n ific if access lo the
i fish jective criteria or condition out in

primary or subordinate legislation or other official documents
that are capable of verification: an
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{b) those criteria or conditions do not favour particular
enterprises over others and ar nomic in nature; and
h tati; iti rict! her in th

administration of th idy.

4 i f: h idy i fish
objective criteria, the Minister may, having reqar

a) the fact that the subsidy program benefits a limited humber

bl the fa at the subsidy program predosiinar™ bengli
. . h 4
particular enterprises; or
he fact that particular enterprisc g, Mg 0
dispropottionately large amounts olghe GM or
d) the manner in which a disdfeton Naaraal access to the

S.269TACC of the Act directs how it W&o be determined whether benefits
have been conferred by a sidy and amount of this benefit.

Customs and Border Pro\ es references to these sections
throughout this a iX

idd upon

o the responses from the GOC to the GQ and SGQ;

* responses to the exporter questionnaire by selected cooperating
exporters, and information gathered from and verified with these
exporters; and

investigation into aluminium extrusions from China (REP148), and

REP 181: ARW People's Republic of China 3
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Customs and Border Protection’s analysis and findings in this
investigation.

Customs and Border Protection has decided for this investigation not to
undertake a visit to the GOC to verify information contained in its GQ and
SGQ.

Customs and Border Protection considers the responses of the GOC contain
limited information that is by nature ‘verifiable’, and primarily consists of
written responses and documentation that does not lend itseif to tion.

In making this determination, Customs and Border Protect] that,

where necessary, it is more practicable in the context g
investigation to pose additional questions to the GO( %
. i

supplementary government questionnaires or r
than during face-to-face meetings with GOC offcials.

PART Il - ALUMINIUM AT LESS THA UATE REMUNERATION
(PROGRAM 1)

ment, rather

.1 Background

from the provision of raw n the form of aluminium and aluminium

The Applicant has alleY Chiese exporters of ARWs have benefited
alloy) by the GOC ss th

adequate remuneration.

In particulafy ed that aluminium and aluminium alloy, the main raw
materialg use anufacture of ARws, was being produced and

su IEg¥in China at less than adequate remuneration.

The ition of a subsidy under $.269T(a)(ii) includes reference to ‘a

financial contribution by a government or any public body'.

The application alleges that Chinese SIEs that produce aluminium and/or
aluminium alloy are public bodies, and that a financial contribution in the form
of provision of raw material inputs at less than adequate remuneration by
these SIEs to ARW producers constitutes a countervailable subsidy.

Customs and Border Protection's assessment of whether SIEs producing
aluminium and/or alloy constitute a public body within the meaning of
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s.269T(a)(ii) is discussed separately in this appendix.

This assessment concludes that these Chinese SIEs that produce aluminium
and/or alloy are ‘public bodies’ for the purposes of §.269T, and the remainder
of this section continues on the basis of this finding.105

.2 Legal Basis

Customs and Border Protection has not identified any specific llegal basis for
this program (i.e. no specific law, regulation, or other GOC d nt has
been identified that provides for its establishment).

.3 WTO Notification

Customs and Border Protection is not aware of tification in
respect of this program.

4 Effect of the program

i conferred by aluminium
) gh SIEs) at an amount
gtion, having regard to prevailing

Under this program, a benefit to expg
and/or alloy being provided by th
reflecting less than adequate remund
market conditions in China

assessment of what constitutes 'adequate
d/or alloy in China is contained elsewhere in

Customs and Border Pro
remuneration’ for aRgninium

this appendi

Custonfgand rotection requested information from all Chinese

ex elalfon to their purchases of aluminium and/or alloy during the
in tion period.

For each supplier of aluminium and/or alloy, the Chinese exporters were
required to ideritify whether the supplier was a trader or manufacturer of the
goods. Where the supplier was not the manufacturer of the goods, each
exporter was asked to identify the manufacturer. As well as identifying the
manufacturers of all purchased aluminium and/or alloy, the exporters were
also asked to indicate whether these enterprises were SIEs.

105 £ |t were to be determined that these SIEs are not ‘public bodies’, this program would not meet the definition of a
‘'subsidy’ in 5.269T.
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Information presented by these exporters showed that SIEs were significant
suppliers of aluminium and/or alloy to ARW exporters. The GOC was
requested at questions B2(ii) to provide information about domestic
production by type of enterprise in the aluminium industry, including primary
aluminium and aluminium alloy. The GOC responded that as exporters
indicated they only used alloy in the production of ARWSs, ‘for the sake of
expediency’ the GOC restricted its response to alloy producers only.
Customs and Border Protection was therefore not provided with production
information for aluminium producers by entity type. Two of the g
visited by Customs and Border Protection purchased prima
produced their own alloys, therefore it is considered the
provided relevant information in relation to this line oig

During its investigation of the dumping and su at uminium
extrusions, Customs and Border Protection that¥he share of total
domestic aluminium production in Chin gnificant. Customs
and Border Protection has no reaso this situation has
changed since the aluminium extr¢gions ation.

Information provided by th in reld®on to alloy producers showed the
share of total domestic Kadu ion in China by SIEs was also significant.

.5 Eligibility %
There are Igibility criteria for enterprises receiving aluminium

and/or alloy adequate remuneration.
il subsidy?

Bas n the information above, Customs and Border Protection considers
that this'program involves a financial contribution to the extent that it was
made in connection with the production of ARWs from China that involves the
provision of goods (aluminium and/or alloy) by SIEs, being public bodies, at
less than adequate remuneration.

As Chinese exporters use atuminium and/or alloy in their production of
ARWs, it is considered this financial contribution is made in respect of the
production, manufacture or export of the goods

REP 181: ARW People's Republic of China 6



PusLic
FiLE

...................... a\.

]

Where the financial contribution involves a direct transaction between the
public bodies and the exporters of ARW, Customs and Border Protection
considers that this financial contribution confers a direct benefit to the extent
that the goods were provided at less than adequate remuneration, as
determined by Customs and Border Protection.

Where the financial contribution involves the provision of aluminium and/or
alloy by public bodies to private intermediaries that then trade those inputs to
the exporters of ARWs, Customs and Border Protection considers, iQ
accordance with s.269T(2AC)a), that an indirect benefit is confg
relation to the exported goods to the extent that the benefits
private intermediaries are passed-through to the exporter:

of aluminium and/or alloy being provided at less than remuneration.

Where exporters of ARWSs during the investig e chased
aluminium and/or alloy at less than adequatg rfgnuner@ion under the
program in connection with the producti or export of those
goods, it would confer a benefit in relal goods equal to the
amount of the difference between @ fcha® price and the adequate
remuneration, and the financial contMution Would meet the definition of

subsidy under s.269T.
These benefit amountsx the amount of the difference between the
purchased price anghe ade®ate remuneration.

7 Is the acountervailable subsidy (specific or prohibited)?

8.269TAAC(4)(a), the Minister may determine that a
¢, having regard to the fact that the subsidy program

Given that aluminium and/or alloy is a key input in the manufacture of further
processed aluminium products, it is clear that only enterprises engaged in the
manufacture of these processed products would benefit from the provision of
the input by the GOC at less than adequate remuneration.

For this reason the subsidy is determined to be specific.

II.8. The amount of subsidy in respect of the goods

REP 181: ARW People's Republic of China 7
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| rating ex r

Customs and Border Protection found that all of the selected cooperating
exporters received a financial contribution that conferred a benefit under this
program during the investigation period through the purchase of aluminium
and/or alloy at less than adequate remuneration by SIEs (as public bodies),
in accordance with s.269TACC(4)d) of the Act.

determined by reference to a ‘benchmark’ for adequate remune
established having regard to the prevailing market conditiongsi

In accordance with s.269TACC(6)(d), the amount of
the benefit has been determined as the difference bd
remuneration (as established) and the actual p
aluminium and/or alloy incurred by the selegte opefpting exporters in
purchasing these goods from SIEs.

In accordance with s.269TACC(1 oONPof subsidy received in
respect of ARWs has been apportio to each unit of ARWSs using the total
sales volume of goods to wiich the ben®it was attributable.

For the selecj - ’ ating exporters, no information was provided by
either the @ dividual exporters themselves to identify whether a
financi ti¥Whas been received under this program.

, considering the facts that:

o all ARWs exported from China are made using alloy (made from
aluminium);

+ a significant proportion of Chinese enterprises that produce aluminium
and/or alloy are known to be SIEs; and

* selected cooperating exporters purchased a significant amount of
aluminium and/or alloy from SIEs during the investigation period;

It is considered likely that selected non-cooperaters purchased aluminium
and/or alloy from SIEs and therefore received a financial contribution under
this program.
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In the absence of information that demonstrates the volume of aluminium
and/or alloy purchased from SIEs by selected non-cooperating exporters,
Customs and Border Protection considers that:

e $.269TACC (2), (3), (4) and (5) are inappropriate for determining
whether a benefit has been conferred to selected non-cooperating
exporters under this program; and

¢ s.269TACC(6) is inappropriate for determining the total amount of
subsidy attributable to that benefit.

In accordance with s.269TACC(7), Customs and Border Proigmgi
determined that selected non-cooperating exporters woule .@ _
conferred to them under this program by this financia oy 1]
calculated the amount of subsidy attributable to that W rdference to
the highest individual subsidy rate of the five s gers (in the
absence of other reliable information).

e Do aluminium and alloy pr: | ualify as ‘public bodies’

under the Act?

As outlined earlier in this agerdix, the ®efinition of a subsidy under s.269T
of the Act includes refeigndg to ‘a fhancial contribution by a government or
any public body'. \

@l Chinese SIEs that produce aluminium and/or
alloy are pIRicNg such that a financial contribution in the form of less
than adguate Wieration for raw material inputs of aluminium and/or alloy

su SIEs constitutes a countervailable subsidy.
i.9. What are ‘public bodies’?

Definition

The applicatig

The term ‘public bodies’, is not expressly defined under the Act, or the
Agreement on Subsidies and Countervailing Measures (SCM Agreement)

However, the WTO Appellate Body in United States — Definitive Anti-Dumping
and Countervailing Duties on Certain Products from China, dispute (DS379),
recently considered the meaning of ‘public body' within Article 1.1(a)(1) of the
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SCM Agreement. The Report of the Appellate Body'® (the Appellate Body
Report), circulated 11 March 2011, outlines its findings in relation to this
matter. ‘

In ACDN 2011/27, Customs and Border Protection announced that its
countervailing investigations involving allegations of subsidies being granted
by public bodies would be conducted in accordance with the findings of the
Appellate Body in DS379.

The assessment of public bodies in this appendix therefore take Q

the DS379 findings in arriving at its conclusions.
DS379 findings O; .

In its findings report, the Appellate Body state

... the determination of whether / uct is that of a public
body must be made by evalugiiig atures of the entity and its
relationship to government @ ) ense. That assessment must
focus on evidence relevant toWge question of whether the entity is

vaested with or exercill®s Qovernn®ntal authority. %7

. ere a sfatute or other legal instrument expressly vests government
auMority in the entity concerned;

e where there is evidence that an entity is, in fact, exercising governmental
functions may serve as evidence that it possesses or has been vested
with governmental authority; and

108 Appellate Body Report, United States - Definitive Anti-Dumping and Countervailing Duties on Certaln Products from
China, WTIDS379IABIR

107 Appellate Body Report, at 345
108 |hig at [318)
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e where there is evidence that a government exercises meaningful control
over an entity and its conduct may serve, in certain circumstances, as
evidence that the relevant entity possesses governmental authority and
exercises such authority in the performance of governmental functions.

The Appellate Body considered'™ that the existence of mere formal links (i.e.

majority government ownership) between an entity and government in the

narrow sense is unlikely to suffice to establish the necessary possession of

governmental authority, because this does not automatically demoggirate that

the government exercises meaningful control over the conduct @ <%
q

The Appellate Body further advised that in all cases,
authority must give due consideration to all relevant istics of the
entity and avoid focussing exclusively or undulffon anyigefe characteristic
without affording due consideration to othegs tiigt may Je relevant'10,

The Appellate Body went on to ackng
state-owned: enterprises in China this paper as SIEs): 11

...determining whetHr an entity i a public or private body may be a

complex exercis: icularly where the same entity exhibits some
characteristigs that it is a public body, and other characteristics
that sug W rivate body.

i enerally

respons® to exactly the same question in the HSS investigation the GOC
advised that the main laws governing the establishment and operation of
SIEs are: '

109 |big

110 |pid at [319)
111 ibid at 345
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1. the Law of the People's Republic of China on Industrial Enterprises
Owned by the Whole People (HSS investigation, GQ Attachment 15)
for wholly-state-owned enterprises (the SOA Law); and

2. the Company Law {GQ Attachment 12) in relation to the other three
categories of SIEs.

The GOC, as part of its GQ response, explained that the notion of the ‘capital
contributor’ is equivalent to the term ‘shareholder’ of a company as used in
Company Law. The GOC further explained that the term capital contributor is
a legal notion that indicates the shareholding body comprising the State. The
GOC stated that the National State-Owned Assets Supervision
Administration Commission (SASAC) and/or the provincial o
equivalents perform the role of capital contributor on beha
Council or local people’s government respectively!2.

that the institutions performing contributors’ functionggare sh§re
normal sense.!13

3 St
has Submitted
blders in the

The GOC has advised that SASAC is th
implementation of the system for the and supervision of state-
owned assets in accordance with fe Owned Assels'14, As
stated above, the responsibilities o SAC nhclude performing the capital
contributor functions for Sl

In accordance with the w, a Board of Supervisors may be
established to unddgake fuMyions of scrutiny and supervision of the
enterprise!1s, Wte—owned enterprise, its board of supervisors
shall be ap agency performing the contributor’s functions?1e.

e SIEs shall appoint a board of supervisors. The
the board of supervisors are set out in Article 54 of the

ponsible for the

he GQ and response

Customs and Border Protection sought extensive information in the GQ and
SGQ concerning the core features of SIEs producing aluminium and/or alloy

12 goc Ga Response, response to question D2.7(b)
113 goc Ga Response, response to question, D2.7(a),
14 Goc 6a Response, response to question D2.8
115 goc 6a Response, response to question D2.14
118 Law on State Owned Assets, Article 19
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and their relationship to the GOC, which it considered necessary to evaluate
whether Chinese aluminium SIEs are public bodies in light of the DS379
findings.

The GOC provided responses to both the GQ and SGQ, including multiple
requested documents. However, Customs and Border Protection considers
that the GOC did not provide detailed responses to several questions posed
in the GQ and SGQ.

The GOC did respond to certain questions regarding the core fq
SIEs producing aluminium and/or alloy in a general manner yg
legislative and regulatory provisions.

1.9.4 Key information not provided

As part of the GQ, the GOC was requested spon a series of
questions regarding: |

ownership;

governance;

performance and profijgaand :
enterprise functions

of identified SIEs tRat pN minium and/or alloy.

Included in t - guest at Question D2.25 to describe the legal
structure ¢ se showing the percentage of ownership by the GOC
and oth®gentiti®e: thie ownership of all entities including subsidiaries and

, and the ownership of these entities (also indicating the
fun s and roles of each associated entity including whether they are
involvalyin the production of aluminium, ARWSs or any other aluminium
product). The GOC did not provide a detalled response to this question,
stating: ‘

The ARW and aluminium sectors are diversified and dynamic, with a |
low concentration ratio. Unfortunately the GOC has no systematic and |
comprehensive and statistical data fo respond to the level of detail

required by this question.
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Further, at C3.11, the GOC was requested to provide the annual reports of 15
aluminium enterprises that Customs and Border Protection considered were
possibly SIEs. The GOC advised that only 6 of the listed enterprises wre
SIEs. It stated that it did not collect much of the information requested by
Customs and Border Protection and searched publicly available information
in order to respond to the questions. The GOC provided the requested
annual reports for 3 of these entities, although the 2009 annual report for one
entity was provided in Chinese only.

It is considered that this requested information, particularly the g
of these entities (which are at least in part owned by the GO 0
therefore reasonably considered that the GOC would hav
reports), would have assisted Customs and Border P i
of this matter.

In response to the SEF'17 the GOC claime h%nmpanies were
privately-held companies there is no re pare or publish
annual reports. Nevertheless, Custqg order Protection considers that

as a part owner the GOC would h @ : in relation to the companies’
operations.

11.9.5 Previous relev@atlom

its analysis

m

In its reinvestigati f the sidisation of aluminium extrusions exported

from China ( KU s and Border Protection considered the issue
of whether imary aluminium were public bodies for the
purposgofd whether a subsidy exists. REP175 concluded that
SIE g “alurlinium producers and suppliers do qualify as public bodies
u ACt:

The findings of REP175 are relevant to this investigation as at least some of
the suppliers of raw material to the aluminium extrusion industry are the same
as suppliers to the ARW industry. :

In particular, REP175 examined CHALCO, a subéidiary of a wholly state
owned company, CHINALCO. Customs and Border Protection has identified
that four of the seven suppliers of aluminium to the seiected cooperating

117 Submission to the SEF dated 25 May 2012
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exporters in the ARWs investigation are CHALCO subsidiaries.

As background, CHINALCO owns 38.56% of CHALCO, and CHALCO
represents the largest producer of primary aluminium in China18,

1.9.6 Indicia of the Appellate Body in DS379

In addition to having regard to the findings of REP175, in assessing for the
purpose of this investigation of whether SIEs in China that produce gluminium
and/or alloy are public bodies Customs and Border Protection
regard to each of the three indicia outlined as guidelines for i
by the Appellate Body in DS379 below.

Indicia 1: The existence of a ‘statute or other legz
‘expressly vests government authority in th

Customs and Border Protection is not ayfife gd a ute or other legal
instrument which expressly vests go autigority in any SIE producing
aluminium and/or alloy.

As discussed above, the G as subrMtted that the key pieces of legislation

that govern Chinese Si the JOA Law and the Company Law. Customs
and Border Protection halRgo d provisions in these laws that expressly
ent a

vest SIEs with gov

</

@: DC submitted that these enterprises operate in line

ority.

with thegener3 iple of separating government functions from enterprise
m ‘
The observed in response to Question D2.22:

The principle of separation of government functions from
enterprise management requests strict separation of
government from the enterprise, to ensure that the enterprises
themselves are the market players. The principle of separation
of public administrative functions and the responsiblilities of

118 CHALCO Annual Report 2010, Attachment 51 to the GQ
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State-owned assets contributors requests that public
administrative functions of government at any level be
separated from the responsibilities of State-owned assets
contributors of government at all levels. Both of the two
principles of ‘separation’ request GOC entities not to interfere
with the normal business activities of enterprises.
The GOC submitted that the major legal documents in this regard are the
Company Law and the Law of Civil Servant. Article 6 of the SOA Lgy states
that the capital contributors’ functions in wholly-owned SIEs mug jed
out:
...based on the principles of separation g ent bodies
and enterprises, separation of the adm @ fulictions of
public affairs and the functions of, taNgauBd assets
contributor, and non-interventjgn g the |qitimate and
independent business opegfion rises.
Article 15 further requires the capi ib to act as a market
participant:
Bodies psglorRging th@ contributor’s functions shall protect the
rights legall by the enterprises as the market
particiagpts, an®shall not infervene in the business activities of
@ ' pt to legally perform the contributor’s functions.
The evi§gnce ndicates that the capital contributor is, expressly
th eqglatige means, prevented from exercising government functions in
th rmance of its duties.

However, Customs and Border Protection observes that these legislative
provisions relate to the role of the capital contributor, and do not expressly
prevent SIEs themselves from being vested with government authority or
exercising government functions (though, as mentioned above, no statute or
other legal instrument has come to light that appears to vest this authority).

REP 181: ARW People’s Republic of China 16
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The 2010 Annual Report of CHALCO"? provides one source of evidence of
the existence of a “statute or other legal instrument” vesting government
authority in CHINALCO, (CHALCO’s majority shareholder, and a wholly-
owned SIE).

it is contended that the following agreements constitute legal instruments that
‘vast' CHINALCO with the authority to impose on its subsidiaries (including
the CHALCO group of companies) state-prescribed pricing policies:

Ancillary Services;
¢ Provision of Engineering, Construction and Supervi

Agreement;

Mineral Supply Agreement;

Comprehensive Social and Logistics Services

Mutual Supply Agreement

Many transactions are covered by the sagf® corfiitio s the Comprehensive
Social and Logistics Services Agreeme subjects transactions to the
following pricing policy hierarchy:

o adoption of prices pr ibed bNghe Chinese Government (state-
prescribed price);

¢ inthe absence te-pra@scribed price, then adoption of a ‘state-
guidance price’;

o if there is nefher a stg-prescribed price, nor a state-guidance price,

then adgyiig the gparket price (being the price charged to and from

g r@ i rties); and |

0 @ ove are available, then adoption of a contractual price

sOyfble costs incurred in providing the relevant services
re than 5% of such costs).

Althdqgh no direct evidence has been obtained of the exercise of this pricing
regime, the pricing hierarchy is prescriptive and CHALCO considers itself
bound by it.

Transactions for the supply of specialist or specific goods and services are
subject to the following pricing prescriptions:

118 goc GQ Response, Attachment 51
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» utility services, including electricity, gas, heat and water, are supplied
at the state prescribed price,

e engineering, project construction and supervisory services are covered
by the Provision of Engineering, Construction and Supervisory
Services Agreement, which prescribed the state-guidance price or
prevailing market price,

o purchases of key and auxiliary materials (including bauxite, limestone,
carbon, cement, coal) from the CHINALCO Group are covered by the
General Agreement on Mutual Provision of Production Supplies and
Ancillary Services and the Mineral Supply Agreement, with the effect
that the pricing policy set out in the pricing hierarchy above is
prescribed, and

« social services and logistics services provided by the C
Group were covered by the Comprehensive Social a @ ¢

Services Agreement, which prescribes the pricing
The above agreements vest CHINALCO with govern @

state mandated pricing policies on its subsidiarj®

oRty to impose

Indicia 2: Evidence that an entity is, Ind#ct g governmental
functions

Customs and Border Protection has encBuntered direct evidence to
suggest that aluminium an lloy-prducing SIEs in China have expressly

been granted the authogty g exer@se governmental functions (e.g. provided
for in the entity's articlex on, efc.).

However, Cu er Protection observes Article 36 of the SOA

btional industrial policies, and conduct feasibility studies according to
he state provisions; and shall conduct a transaction on a fair and paid
basis, and obtain a reasonable consideration.

[Emphasis added]

Customs and Border Protection considers this direction requiring SIEs to

comply with national industrial policies, albeit related to investments in this
instance, amounts to a direction that SIEs carry out a government function,
namely the achievement of the GOC's national industrial policy objectives.

REP 181: ARW People's Republic of China 18
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Customs and Border Protection considers that there is a significant body of
circumstantial evidence to suggest that SIEs play an integral and leading role
in the implementation of various GOC policies and plans in relation to the
aluminium industry.

Broad lici nd plans

In Appendix A to this SEF Customs and Border Protection examined the
various policies, plans and implementing measures that relate to th
aluminium industry, including:

the Guidelines;

the Backwards Capacity Notice;
the Directory Catalogue and the Interim Provig
the Redundancy Circular

~

lirgthe GIPC's aims and
i g manufacturers of

These GOC documents comprehensively
objectives for the aluminium industry in
aluminium and/or alloy). It is consid sential objective of these
policies, plans and measures is td improve the Chinese
aluminium industry, which is glearly aqvernment mandate and function.

In Appendix A, s ang Border Protection outlines evidence that the
GOC activel nd monitors the progress of its policies, plans and
implementi 5. It is considered this activity is in line with Article 36
of the La

CQand Border Protection observes the provisions of:

o the Guiding Opinions of the SASAC of the State Council about
Promoting the Adjustment of State-owned Capital and the
reorganization of State-owned Enterprises (SASAC Guiding Opinion);™
and

» the Interim Measures for the Supervision of and Administrate of the
Assets of State-Owned Enterprises (the Interim Measures); 121

120 pecember 5, 2006, General Office of the State Council — provided in relation to REP148, and also the HSS
investigation

121 Referred to, but not provided as an attachment, in the response to the GQ. However provided as Attachment 170 to
the HSS investigation
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which further indicate that SIEs have played an integral role in implementing
GOC policies and plans.

The purpose of the SASAC Guiding Opinion is to further economic reform
through the adjustment of state-owned capital, reorganisation of state-owned
enterprises as well as improvement of the mechanism of entry-withdrawal and
rational movement of state-owned capital’22,

This document indicates that SIEs have played an integral role |
implementing GOC policies and plans, particularly those in rgiag
‘execute(ing) the spirits of the Third and Fifth Plenary Ses -@
Sixteenth CPC Central Committee, and the Opinions
about Deepening the Economic System Reform, na

e ‘...enhance the state-owned economy’'sontroifgg power, influence,
StalgpW, economy into

play...’;

e ‘.. persistin strengthening su
enforce the procedures for
transfer, promote orderly flow
and ensure the valu intena
assets’;

s ‘... persist in saf ing ti legitimate rights and interests of
workers, protect th ’ rights to enterprise reorganisation,
restructurin d otheNkinds of reform, and fully mobilize and protect
the initigi e ypst majority of workers to participate in the reform

: IONJDT state-owned enterprises’;

ned capital to concentrate on major industries and

ng to national security and national economic lifelines. ..

ccefyrate the formation of a batch of predominant enterprises
endent intellectual property rights, famous brands and strong
ternational competitiveness’;

hancing the controlling power of state-owned economy, and

bringing its leading role into play’.

tate-owned assets, rigidly
ansactions and equity

the loss of state-owned assels
e and increase of state-owned

The purpose of the Interim Measures is to establish a State-owned assets
supervision and management system that suits the needs of a socialist
market economy, to better run State-owned enterprises, push forward the
strategic adjustment to the layout and structure of the State economy,

122 5ASAC Guiding Opinion, preamble
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develop and expand the State economy, and realise the preservation of and
increase in the value of State-owned assets'23,

Article 14 of the Interim Measures vests as one of SASAC's main obligations
the responsibility to:

(2) maintain and improve the ! wer an itiv wer
nomy in areas which have a vital bearing on the lifeline

of the national economy and State security, and improve the gverall
quality of the State economy.

[Emphasis added]

The sentiments of Article 14 reflect those of the SAS
although it is acknowledged that this Article di e
SASAC not SIEs.

In relation to the SASAC Guiding OpisignNg'the @SS investigation the GOC
submitted that this is not a legally ¢ ent (rather having the status
of a research and discussion paper),Qd cahnot override current law.

Further, the GOC submj hat tH current law, as outlined in Article 7 of the
Interim Measures, which ASAC from exercising any government
functions of adminiSWggtive puMic affairs. Article 7 states:

.'@ ents at all levels shall strictly abide by the laws and
State-owned assets management, persist in the

tiol of government functions of social and public administration
m the functions of investor of State-owned assets, persist in the

aration of government functions from enterprise management and
separation of ownership from management.

The State-owned assets supervision and administration authority shall
not perform the functions of social and public administration assumed
by the government. Other institutions and departments under the
government shall not perform the responsibilities of investor of State-

123 {nterlm Measures, preamble
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owned assets of enterprises.

The contradiction between Articles 7 and 14 of the Interim Measures is
observed.

Conclusion — Indicia 2

Customs and Border Protection considers that significant evidence exists to
suggest that Chinese aluminium industry SIEs, including those that produce -
aluminium and/or alloy, play a leading and active role in imple
policies and plans for the development of the aluminium ind

This development is considered to be a ‘governmentaifimgti®g, and it is

therefore considered these SIEs are in fact exercisin tal
functions. ‘
It is noted that additional information co er o be in the possession

d the GOC (e.g. annual
considers that further
erved in this omitted

of the GOC was requested of, and nglg
reports of SIEs). Customs and Bo <@ _
evidence of this indicator may have I3gn ob

information.
Indicia 3: Evidence that\ ment exercises meaningful control over
an entity and its ¢ uct

¥otection considers that sufficient evidence exists to
OC is in fact exercising meaningful control over Chinese
d SIEs that produce aluminium and/or alloy.

implemen

As discussed above, the GOC has issued a multitude of plans, policies and
implementing measures aimed at realising its overall policy aims in relation to

~ the Chinese aluminium industry. Furthermore, evidence exists to demonstrate
that SIEs are leaders in the implementation of these policies and plans.

The Guidelines for Accelerating the Restructuring of the Aluminium Industry
(the Guidelines) are also considered evidence of the Chinese Government
exercising meaningful control over primary aluminium producers and
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suppliers, whether or not they were enterprises with state investment. The
scope and degree of this control, in the circumstances, amounts to evidence
that primary aluminium producers and suppliers, possess governmental
authority and exercise such authority in the performance of governmental
functions, namely the achievement of the Chinese Government's industrial
development policy. The Chinese Government provided a translated copy of
the Guidelines in its response to the GQ. The government explained that the
National Development and Reform Commission (NDRC) is responsible for the
Guidelines.

The government explained that the Guidelines are a broad r
performance of the aluminium sector in respect of the co e by

the Chinese Government concerning the reduction of, pollution
from industrial operations, and aspirational stateme h&goals of the
aluminium industry. Accordingly, the governm b at the

The Guidelines are prescriptive i
which aluminium industry participan

Government departments ntities, 1@ example:
“financial dem ould continue providing financial support
fo ... gluMigium erMerprises which are conformed to the state

@ . redit policy and the industrial access conditions.
’ «@ erprises, which are not conformed to the industrial
market access conditions, or which have been

ted by the laws or regulations due to backward technology
or techniques, the financial departments should not provide any
support in any form. If any support has been provided to the
enterprises by mistake, the financial departments should withdraw
it to avoid financial risk.”

poli

The directions are considered highly prescriptive and designed to achieve
compliance by primary aluminium producers and suppliers, with the
consequence of a withdrawal of support for non-compliance.

Additionally, the impact of GOC policies on aluminium industry SIEs is further
noted in the following statements from the Form 20-F Return of CHALCO for
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2010124,

“As a significant majority of our assets and operations are located
in the PRC, we are subject to a number of risks relating to
conducting business in the PRC,including the following:

* The central and local PRC government continues to exercise a
substantial degree of control and influence over the aluminum
industry in China and shape the structure and development of the

project approvals, preferential tax treatme.
environmental and qualily regulations. If thg
changes its current policies or the interpreladi
that are currently beneficial to us, we ma pure on profit
margins and significant constraints
business operations.

* Although China has been

assets in China are s the PRC government. It also
exercises signific ver China's economic growth through
the allocation resogces, control of payments of obligations
denominated¥ ign Burrencies and monetary and tax policies.
Some ofythese Mgaslres benefit the overall economy of China,but
atggially adverse impact on us.”125

¥ central and local PRC government continues to exercise a
substantial degree of control and influence over the aluminum and
other non-ferrous metal product industry in China and shape the
structure and development of the industry through the imposition of
industry policies governing major project approvals, preferential tax
treatment and safety, environmental and quality regulations,
including but not limited to the "Aluminum Industry Development

124 Accessed at

hitp://www.chalgo.com.cn/zi/htmi/144/2011/2011041 79742570/2011041 457
pdf.pdf

125 pi3
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Policy", "Notice on Guiding Opinions for Accelerating Aluminum
Industrial Restructuring”, "Environmental Protection Guide for
Developing Circular Economy in Aluminum Industry”, "Notice of the
State Council of China on Further Strengthening the Elimination of
Obsolete Production Capacities" and "Non-ferrous Metals Industry
Restructuring and Revitalization Planning”, etc. Certain existing
laws and regulations involve barriers to entry, production quotas,
setting, amending or abolishing import tariffs and limitations and
duties on the export of aluminum and certain non-ferrgys metals
and related products.”26

nclusion — Indici

For the reasons outlined above, it j

id at the GOC is exercising
meaningful control over aluminium '

producers.
The impact of these GOC geasureg is assessed in Appendix A.

As with Indicia 2, it§g noted Wat additional information considered likely to be
i G@ was requested of, and not provided by, the

of SIEs). Customs and Border Protection considers
f this indicia may have been observed in this omitted

Conclusion

It is considered that evidence exists to show that at least both Indicia 2
(evidence that an entity is, in fact, exercising governmental functions) and
Indicia 3 (evidence that a government exercises meaningful control over an
entity and its conduct) are satisfied in retation to Chinese aluminium and/or
alloy manufacturers.

126 pd5
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It is further noted that the GOC was likely to be in possession of further
information that may have assisted in Customs and Border Protection’s
analysis of these matters and provided further evidence of indicia 1 and 2 in
particular (particularly the annual reports of identified SIEs), but that this
information was not provided.

Although not all 3 indicia have been satisfied in this case, it is noted that the
Appellate Body in DS379 stated that ‘where the evidence shows that the

formal indicia of government control are manifold and there is also gvidence
that such control has been exercised in a meaningful way, then §
evidence may permit an inference that the entity concerned j
governmental authority’.127

The Appellate Body's statement at 345 of the Appell?
acknowledged:

...determining whether an entity iglf pula/i ate body may be a
complex exercise, particularly e sgme entity exhibits some
characteristics that sugges bigody, and other characteristics

that suggest that it is a privat dy.

It is considered that thego®gion offBIEs that produce aluminium and/or alloy
in China are examplesN at exhibit some public body characteristics
and some private b chara®teristics.

Notably, G ons and evidence suggest there is a certain degree of
separa an endence of SIEs from the GOC, and that they are given
ce e to behave relatively independently. However, further

e exists to show that these entities are still constrained by, and

abidi y, GOC policies, plans and measures.

In noting this, Customs and Border Protection considers that sufficient
evidence exists to reasonably consider that, for the purposes of its
investigation into the alleged subsidisation of ARWs from China, SIEs that
produce and supply aluminium and/or alloy should be considered to be
‘public bodies’, in that the GOC exercises meaningful control over SIEs and

127 Appellate Body Report, ibid, at [318]
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their conduct.

As such, Customs and Border Protection preliminarily considers that these
SIEs qualify as ‘public bodies’ under the Act.

I1.9.8 Submissions to SEF

The GOC's submission of 18 May 2012128 reiterates the GOC position that
SIEs operating in the aluminium industry in China are not public bodies.

The GOC particularly takes issue with Customs and Border

finding, that ‘the achievement of the GOC's industrial poli v ent
function. The GOC alleges this finding is based on s. aw of the
People's Republic of China on the State-Owned Assg erprise which
provides;

A state-invested enterprise m nt shall comply with
the national industrial polig ct feasibility studies
according to the state p .@_ shall conduct a transaction

on a fair and paid basis, aNg obtaih a reasonable consideration.

noted this Article, and ob t it considers this direction requiring SIEs
to comply with natioNgl indus®ial policies, albeit related to investments in this
instance, am ion that SIEs carry out a government function,
@ t of the GOC’s national industrial policy objectives.

namely the ,
ns “how compliance with a law which is an emanation of

ent policy can be characterised as the exercise of a government
funct| or can in anyway be considered to constitute the vesting of
government authority”. The GOC reasons that if this is the criteria for the
determination of a public body, every Australian company which is required to
partake in any regulatory framework could be characterised as a public body.

In SEF181, and again i%po Customs and Border Protection has

Customs and Border Protection clarifies that its finding that SIEs exercise
government authority in the performance of a government function, namely

128 GOC submission, 16 May 2012, ‘Submission in response to Statement of Essential Facts No. 177*
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the achievement of the GOC's industrial policies, is based not only on the
above law, but on a significant body of evidence that suggest that SIEs play
an integral and leading role in the implementation of various GOC policies
and plans in relation to the aluminium industry. This evidence including the
provisions of a number of policies and laws and evidence of SIEs
implementing these policies is outlined in this appendix.

Customs and Border Protection highlights that it is the degree of control
exhibited in a multitude of GOC industrial policies in respect of the gluminium
industry that leads to the conclusion that SIEs in complying wit
policies are performing a government function. This is obse
of the statement made in the Appellate Body's report in D#§ L relaWen to
the existence of manifold items of evidence permittin es that entities
are public bodies.

The GOC in its submission of 18 May 20124219 objed®s to the following
statement made in SEF181: |

It is further noted that t ely to be in possession of
further information that m ave assisted in Customs and Border
Protection’s anaiff5is of these¥natters and provided further

evidence of igdiog 1 an®2 in particular (particular the annual report
of identified S;x at information was not provided.
The GOC as plication that the GOC withheld information, and
the assum information would have proved the case against it,
are botiyincor unfairly prejudicial. The GOC submits that the reason
ncglcan be cited of the vesting of government authority in SIEs
is e there is no such vesting and no government programs to provide
alumi to ARW producers at inadequate remuneration.

Customs and Border Protection again notes that the Interim Measures for the
Administration of Comprehensive Performance Evaluation of Central
Enterprises, Order of the State-owned Assets Supervision and Administration
Commission of the State Council {(No.14) requires enterprises whose
investment contribution duties are performed by the State-owned Assets
Supervision and Administration Commission of the State Council (SASAC) to
undertake comprehensive performance evaluations in respect of financial and
management performance.
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Customs and Border Protection therefore considers that the GOC is in
possession, for at least some SIEs in the aluminium sector, information
relevant to the questions concerning ownership, governance, performance
and profit, and enterprise functions.

10 ASSESSMENT OF ‘ADEQUATE REMUNERATION’ FOR
ALUMINIUM AND/OR ALLOY IN CHINA

After determining that SIEs that produced and supplied alumini d

alloy in China are in fact ‘public bodies’ for the purposes of % s
and Border Protection has turned its attention to determini
provision of goods by these SIEs conferred a benefit j of the goods
(i.e. whether this provision of aluminium and/or alloy{g
adequate remuneration). |

In arriving at the adequate remuneratio n Program 1, Customs
and Border Protection has done so wj d tgghe guidelines and
requirements set out:

in $.269TACC(4)(d)
in Article 14(d) of t
by the WTO Ap Bodgin the WTO dispute United States — Final
Countervailing Du ination with Respect to Certain Softwood
Lumber fro

i.10.1 Th Agreement

In relatg to eRgbMEhing a benchmark to determine adequacy of
re t 69TACC(5) of the Act provides:

r the purposes of paragraphs (4)(d) and (e), the adequacy of
remuneration in relation to goods or services is to be defermined

having reqard to prevailing mark nditions for lik r Servi
in th niry where th r Servi re pProvi r
purchased.

[Emphasis added]

Article 14(d) of the SCM Agreement provides:
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the provision of goods or services or purchase of goods by a
government shall not be considered as conferring a benefit unless the
provision is made for less than adequate remuneration, or the
purchase is made for more than adequate remuneration. The

uacy of remuneration shall rined in relation revailin
mark ndifions for th r service in question in th niry of
provision or purchase (including price, quality, availability, marketability,
transportation and other conditions of purchase or sale).

[Emphasis added]
1.10.2 Appellate Body in DS257 (use of external benchy @

In the WTO dispute United States — Final Countervai Netfermination
with Respect to Certain Softwood Lumber from C
issue of the use of benchmarks for determinin
at less than adequate remuneration in terng of Qi (d) of the SCM
Agreement was examined in detail.

In particular, DS257 examined the s under which an ‘external

benchmark’ (i.e. a benchmarlggstablisNgd outside of the domestic market of
like goods) can be used. '
I1.110.3 Submissiog to the ‘

_ » the GOC disagreed with Customs and Border
giion of DS379. The GOC submits that there is no legal

ances of this case.

Dicast made a similar submission'?® and presumed that LME data does not
reflect prevailing market conditions in China. '

1.10.4 Customs and Border Protection’s assessment

Customs and Border Protection has examined the findings of the Appellate
Body in DS257 and disagrees with the GOC's interpretation.

129 gubmission to the SEF dated 17 May 2012
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Customs and Border Protection notes the Appellate Body's position that an
internal benchmark (i.e. private prices for sellers of like goods) is the ‘starting
point’ or ‘primary benchmark’ for establishing an appropriate benchmark to
determine the adequacy of remuneration.130 |

Customs and Border Protection also notes the Appellate Body's position that
an external benchmark may be used if:

it is first established that private prices in that country are di.
because of the government’s predominant role in providii
goods.

considered that it does not limit the use
circumstances where this is the cau

Rather, Customs and Border Protec considers that the circumstances
examined in DS257 are an le of Where market distortion can lead to
the use of external ben ks. It  Customs and Border Protection’s view
that the material point i\ e prices are unsuitable due to market

distortion, not the ragons folhis distortion.

otection therefore respectfully disagrees with the
8 point, and continues to consider that:

there is a preference for the use of internal benchmarks to
etermine adequacy of remuneration;

+ there are circumstances (not limited to the specific situation faced in
DS257) where internal benchmarks will be considered inappropriate,
and external benchmarks are therefore permissible.

I1.10.5 Determining reasonably competitive market costs (for
constructed normal value)

130 At paragraph 90.
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Customs and border Protection notes there are no corresponding provisions
to s.269TACC(5) in the Act or Article 14(d) of the SCM Agreement in the
WTO Anti-Dumping Agreement (ADA) in relation to establishing what are
reasonably competitive market costs.

The extent to which s.269TACC(5) and Article 14(d} necessarily translate to
the calculation of reasonably competitive market costs in constructed normal
values is unclear, though it is considered reasonable that the same
considerations for establishing adequate remuneration for an input to assess
benefit under a subsidy program may also be applicable in determining
reasonably competitive market costs for that same input.

In any case, as Customs and Border Protection considers that tig
established for the purposes of Program 1 should also be u
reasonably competitive market costs for aluminium and aI
China, the benchmark has necessarily been determined |

the requirements of arriving at a benchmark for adec

those goods in relation to Program 1 (discussed abo %

1.10.6 Benchmark established

ratlon for

Starting point — internal benchma

As outlined above, Customs and B ction notes the findings of the
WTO Appellate Body in DS whichWyglicate a preference for establishing
a benchmark for adequate §emunegation with reference to internal prices in
China as a starting point¥

Consequently Wness of internal Chinese prices for aluminium
and aluming r&@examined as a possible source of the benchmark.

whether domestic prices from private enterprises in China were an
appropriate basis for this benchmark.

However, Customs and Border Protection’s assessment of the Chinese
aluminium and/or alloy market has found the entire market for aluminium
and/or alloy in China to be affected by significant influence by the GOC
during (and prior to) the investigation period.
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This assessment is outlined within Appendix A of this SEF. It is considered
that the GOC influences on the Chinese aluminium and alloy market have
had a distorting effect on the domestic market overall, and hence have
distorted prices throughout the entire market (it is considered this distortion is
likely to have resulted in prices for aluminium and alloy that are lower than
they would have been without this GOC influence — see Appendix A).

It is noted that this distortion is considered to have affected the entire
Chinese aluminium and alloy market, and has therefore distorted all prices
within that market, whether they be from SIEs or private enterpri
reason, Customs and Border Protection considers that gl dqg
aluminium and/or alloy in China (regardless of whether the @ i

are distorted.

ese aluminium and/or
r example (further to that

It is considered that the distortions obs
alloy market as a result of GOC influg
examined in DS257) of where mar )
prices unsuitable for determining ado muneration, hence providing for
the use of external bench

to luminium and/or alloy prices into China as an appropriate
in= (internal) benchmark.

However, Customs and Border Protection observes that China does not
import significant quantities of aluminium or alloy in any case (appearing to
be somewhat isolated from the global aluminium market), and none of the
selected cooperating exporters imported aluminium or alloy during the
investigation period.

Benchmark used — external price average

Benchmark selected
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After concluding that private prices in China are unsuitable for determining a
benchmark for adequate remuneration for aluminium and/or alloy, Customs
and Border Protection has determined that it is instead reasonable to
construct benchmarks for aluminium and alloy using LME data at comparable
terms of trade and conditions of purchase to those observed in China. The
LME data is considered representative of prices in a truly competitive market.

As discussed in Appendix A, the aluminium alloy used in the manufgcture of
ARWSs is not traded on the LME. In order to derive a benchmarigft :
Customs and Border Protection has calculated the average g %
between aluminium and aluminium alloy as quoted on th RN
Exchange (that is, a price difference from the Chines and added
this amount to the LME aluminium price. O

Further, Customs and Border Protection hag aqusted §is benchmark to take

account of differences in delivery terms e ina (ex-works,
delivered).

Adiustments to the benchmark

1) Differences in qualit;\ia:blll or marketability
rotecti

Customs and Bord considers that there is not sufficient evidence
t any adjustment needs to be made to its

o0 account for differences in quality, availability, or

snce has not been presented to suggest significant

en these matters in China and the LME.

2) CoMgarative advantage

Customs and Border Protection notes the Appellate Body's comments in
DS257 at Paragraph 109 that:

It is clear, in the abstract, that different factors can result in one country
having a comparative advantage over another with respect to the
production of certain goods. In any event, any comparative advantage
would be reflected in the market conditions prevailing in the country of
rovision an erefore. would havi ken in nt and
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refle in th justm m ny meth for th
determination of adequacy of remuneration, if it is to relate or refer to,
or be connected with, prevailing market conditions in the market of
provision.

Customs and Border Protection considers such an adjustment is not
reasonable or warranted in this case.

Firstly Customs and Border Protection notes that China does not hgye an
unfettered comparative advantage in producing aluminium, alloy
upstream raw materials of these products. Multiple identifie
plans and measures identify that China’s aluminium indust§g
advantageous conditions.

For example, the Guidelines state that:

through macro
relating to structural and

Even though there are some achj
control over national econom
production of aluminum ind
structural and systematic pro
in aluminum industryffhaVve not be®n resolved yet

umber of problems in the aluminium
rovides evidence to suggest that, if anything,

ina has developed (or is developing) a comparative advantage in
prod aluminium and/or alloy, this has been heavily influenced by GOC
activities in the Chinese aluminium markets (by way of policies, plans and
implementing measures), which has been aimed at overcoming the
comparative disadvantages outlined above.

This GOC influence is examined in detail in Appendix A.
Customs and Border Protection considers that, in this way, at least some of

whatever comparative advantage Chinese aluminium and/or alloy producers
may have, is likely to have been created by GOC influence (and hence
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should not be reasonably adjusted for in any case).

3) Delivery

The LME prices are ex-works prices, however Customs and Border Protection
notes that purchase of aluminium and alloy by the cooperating exporters were

made at delivered and undelivered (ex-works) terms.

To calculate an amount for delivery to add to the LME benchmark price,

cost in China.

This delivery cost has been added to the adjus e prices to arrive
at a delivered benchmark price.

It is considered that this delivery cosjda.b@gasggable as it reflects verified,

actual delivery costs for alloy inc @

I.10.7 Conclusion

n cofsiders that, in assessing whether the
alloy in China by SIEs was for less than
ernal benchmark based on LME prices during

Customs and Border P
provision of aluminy
adequate rem

the investiga fth adjustments, should be used to compare with
exporters’ p ces of aluminium and alloy from SIEs.
P - R PROGRAMS

.1 Consideration of other programs

This section sets out Customs and Border's consideration of all other alleged
subsidy programs, other than Program 1. Quantification of any benefit is
discussed at Part V.

.z Transitional Preferential tax policies for Tax Resident Enterprises
(Program 2)

The GOC has advised that no such subsidy program exists.

Customs and Border Protection considers that the benefits alleged under this
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‘program’ by the Applicant may be covered by other programs examined, and
therefore does not consider Program 2 to be countervailable.

.3 Preferential Policies On Enterprise Income Tax (Program 3)

The GOC submits that this is a very broad description and that it has
responded to specific policies under each of the various other programs in
the questionnaire provided by Customs and Border Protection.

Customs and Border Protection has preliminarily decided not to pursue this
program, unless further information becomes available.

.4 Preferential income tax for hi-tech enterprises (Prog

.41 Background m

This program is administrated by the State Administration of Taxation and is
implemented by local tax authorities. It was established to encourage '
domestic investment and support technology upgrading of an eligible

enterprise.

l.4.2 Legal Basis

The relevant legislatio whig the subsidy is provided for is:
s Enterprise Income of the Peoples Republic of China;
» Regulation the inWementation of Enterprise Income Tax Law of
the Pe of China by the State Council

.4.3 j f the program

cBmpliance with the scope of the Key State Supported High and New
Technology Areas;

¢ the enterprises proportion of research and development must be no
less than the prescribed proportion;

¢ the enterprises proportion of income from high-tech technology
/products/ services in the enterprises total revenue shall be no less
than the prescribed proportion;

e the proportion of the technical personnel in the enterprises total
employees shall be no less than the prescribed proportion
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Based on the information above, Customs and Border Protection considers
that the laws governing this program mandate a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves foregoing, or

‘non-collection, of revenue due to the GOC by eligible enterprises in China.

Where received, this financial contribution is considered to confer a benefit in
relation to eligible enterprises because of the tax savings realized. Where
exporters of ARW during the investigation period received tax savings under
the programs in connection with the production, manufacture or export of
those goods it would confer a benefit in relation to those goods and the
financial contribution would meet the definition of subsidy under s.269T.

Due to the nature of this program (general exemption on income tax
regardless of what activities generate this income (profit)), it is considered
that a financial contribution under this program would be made in connection
to the production, manufacture or export of all goods of the recipient
enterprise (including ARWS).

l.4.5 Is the subsidy unterWyjlable subsidy?

- 1

As provided for in 5.269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises. As the criteria or
conditions providing access to the subsidy favours particular enterprises, the
specificity of the subsidy is not excepted by reference to s.269TAAC(3).
Customs and Border Protection preliminarily determines Program 4 to be a
countervailable subsidy in respect of ARWSs.

-

.5 Preferential Tax Policles in the Western Regions (Program 5)

l.5.1 Background

The application alleges that ARW producers/exporters are likely to have
benefited from exemptions to income tax based upon the location of the
industry in the Western Regions of China.
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5.2 Legal Basis

The relevant legislation under which the subsidy is provided for is the Circular
on Deepening the Implementation of Tax Policy concerning Development of
Western Regions (Cai Shui [2011] No.58).

1.5.3 Eligibility and effect of the program

Eligibility is limited to both domestic and foreign-invested enterprises that
produce goods that are listed in the relevant catalogues. The catalogues
include:
-~  J h "
» Guiding Catalogue for Industry Restructuring; Catalogue of industries,
Products and Technology Particularly Encouraged by the State for
Development 2000;

¢ Catalogue for the Guidance of the Foreign Investment Industries, and

e Catalogue for the Guidance of the Advantageous Industries in Central
and Western Regions for Foreign i‘: V}a'stment.

The programs also require that these items form the major business revenue
amounting to over 70% of the total business revenue.

i.5.4 Is there a sub‘dyf :

Based on the information above, Customs and Border Protection considers
that the laws governing this program mandate a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves foregoing, or
non-collection, of revenue due to the GOC by eligible enterprises in China.

Where received, this financial contribution is considered to confer a benefit in
relation to eligible enterprises because of the tax savings realized. Where
exporters of ARW during the investigation period received tax savings under
the programs in connection with the production, manufacture or export of
those goods it would confer a benefit in relation to those goods and the
financial contribution would meet the definition of subsidy under s.269T.

Due to the nature of this program (general exemption on income tax
regardless of what activities generate this income (profit)), it is considered
that a financial contribution under this program would be made in connection
to the production, manufacture or export of all goods of the recipient
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enterprise (including ARWS).

HI.5.5 Is the subsidy a countervailable subsidy?

As provided for in 5.269TAAC(2)(b) a subsidy is specific if access to the
subsidy is limited to particular enterprises carrying on business within a
designated geographical region that is within the jurisdiction of the
subsidising authority.

A subsidy is also considered specific if access to the subsidy is explicitly
limited to particular enterprises (s.269TAAC(2)(a)). For enterprises located in
the Western Regions, only those industries which are ‘encouraged’ are
eligible for the subsidy. Other companies in the designated geographical
region (being those enterprises which are not ‘encouraged’) are not eligible
for the subsidy.

As the criteria or conditions providing access to the subsidy favours particular
enterprises, being those ‘encouraged’ enterprises, over all other enterprises
the specificity of subsidy is not excepted by reference to s.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

liL6 Preferential policles forffIEs esgablished in the coastal economic open
areas and In the econm\tec ological development zones (Program 6)

el Ba \v

blished to encourage foreign investment in and to
ent of coastal economic open areas and economic
velopment zones.

Legal Basis

The relevant legislation under which the subsidy is provided for are the
transitional provisions under the Notice of the State Council on the
Implementation of the Transitional Preferential Policies in respect of
Enterprise Income Tax.
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.6.3 Eligibility and effect of the program oo

For enterprises located within coastal economic open areas and economic
and technological development zones, only FIEs are eligible for the subsidy.

il.6.4 Is there a subsidy?

Based on the information above, Customs and Border Protection considers
that the laws governing this program mandate a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves foregoing, or
non-collection, of revenue due to the GOC by eligible enterprises in China.

Where received, this financial contribution is considered to confer a benefit in
relation to eligible enterprises because of the tax savings realized. Where
exporters of ARW during the investigation period received tax savings under
the programs in connection with the production, manufacture or export of
those goods it would confer a benefit in relation to those goods and the
financial contribution would meet the definition of subsidy under s.269T.

Due to the nature of this program (general exemption on income tax
regardless of what activities generate this income (profit)), it is considered
that a financial contribution under this program would be made in connection
to the production, manufacture or export of all goods of the recipient
enterprise (including ARWs)

IH. 6 5 Idy a countervailable subsidy?

As provnded for in s.269TAAC(2)(b) a subsidy is specific if access to the
subsidy is limited to particular enterprises carrying on business within a
designated geographical region that is within the jurisdiction of the
subsidising authority.

A subsidy is also considered specific if access to the subsidy is explicitly
limited to particular enterprises (s.269TAAC(2)(a)). As the criteria or
conditions providing access to the subsidy favours FIEs over all other
enterprises the specificity of subsidy is not excepted by reference to
s.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.
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.7 Reduced Tax Rate for Productive FIEs scheduled to operate for a
period of not less than 10 years: “Two years of ex_emption and three years fifty
per cent reduction” (Program 7)

.7.1 Background

The applicant has alleged that Chinese exporters of aluminium extrusions
have benefited from preferential tax policies for foreign invested enterprises
which are provided under the Foreign Invested Enterprise (FIE) anguEoreign
Enterprise Income Tax Law. The applicant alleged that this progég N
FIEs from income tax in their first two profitable years and r .
pay half of their applicable tax rate for the following three

H.7.2 Legal Basis

P

The income tax reduction and exemption for FIEs under this program is
provided for in Article 8 of the Foreign Invested Enterprise and Foreign
Enterprise Income Tax Law 1991 (the FIE Income Tax Law) which came into
effect on 1 July 1991. The program is administered by the State
Administration of Taxation and its local Branch Offices or Bureaus. It is
administered in accordance with the Implementing Rules of the Foreign
Investment Enterprise and Foreign Enterprise Income Tax Law (the FIE Tax
Regulations).

The FIE Income Tax Law and the FIE Tax Regulations were in operation
through to 31 December 2007, with transitional arrangements extending the
operation of the FIE Tax Law in respect of this program and other preferential
tax programs in accordance with the Notice of the State Council on the
Implementation of the Transitional Preferential Policies in respect of
Entenq’se Income Tax (State Council Notice No 39 of 2007) until 2012.

I.7.3 Effect of the program

During the investigation period (July 2010 - June 2011) the prevailing income
tax rate for FIEs was 25%.

Under this program, from the year an FIE begins to make a profit, they may
receive a full exemption from income tax in the first and second years and a
50% reduction in income tax in the third, fourth, and fifth years. A benefit to
the tax payer is conferred in the amount of the tax saving.
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I.7.4 Eligibility Criteria

Under Article 8 of the FIE Income Tax Law to be eligible for this program the
enterprise must be:

. an FIE,

. a ‘production orientated’ FIE,

) an enterprise which has an anticipated term of operation of at least
10 years, and

) an enterprise that has had a financial year in which it made a

profit. - -

To be categorised as an FIE the enterprise must be a Chinese—Foreign
equity joint venture, a Chinese—Foreign cooperative joint venture or a wholly
foreign owned enterprise established in China.

This program begins in the first profitable year and concludes at the end of
the fifth subsequent year. There is no deferral of the exemption or reduction
for subsequent years where the enterprise does not make a profit.

N.7.5 Is there a subsidy?

Based on the information above, Customs and Border Protection considers
that the laws governing this program mandate a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves foregoing, or
non-collection, of revenue due to the GOC by eligible enterprises in China.

Where received, this financial contribution is considered to confer a benefit in
relation to eligible enterprises because of the tax savings realized. Where
exporters of ARW during the investigation period received tax savings under
the programs in connection with the production, manufacture or export of
those goods it would confer a benefit in relation to those goods and the
financial contribution would meet the definition of subsidy under s.269T.

Due to the nature of this program (general exemption on income tax
regardless of what activities generate this income (profit)), it is considered
that a financial contribution under this program would be made in connection
to the production, manufacture or export of all goods of the recipient
enterprise (including ARWs).
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lil.7.6 ls the subsidy a countervailable subsidy?

As provided for in s.269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises. Only FIEs are
eligible for the subsidy. Other companies in China (being domestic invested
enterprises or DIEs) are not eligible for the subsidy.

As the criteria or conditions providing access to the subsidy favours particular
enterprises, being those eligible production orientated FIEs, over all other
enterprises in China the specificity of subsidy is not excepted by reference to
$.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

.8 Preferential tax policies for FIE exporte
output value of all export products amounted

i.8.1 Background

N

This program is administrated by the State Administration of Taxation and is
implemented by local tax authorities to encourage foreign investment.

The relevant tio r which the subsidy is provided for is:
e In the Peoples Republic of China for Enterprises with
Fore ent and Foreign Enterprise;
. les h& Implementation of the Foreign Enterprise Tax Law.

ibility and effect of the program

Eligible enterprises are export-oriented enterprises invested in and operated
by foreign businesses.

.8.4 Is there a subsidy?

Based on the information above, Customs and Border Protection considers
that the laws governing this program mandate a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves foregoing, or
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non-collection, of revenue due to the GOC by eligible enterprises in China.

This financial contribution is considered to confer a benéfit in relation to

- eligible enterprises because of the tax savings realized. Where exporters of
ARW during the investigation period received tax savings under the programs
in connection with the production, manufacture or export of those goods it
would confer a benefit in relation to those goods and the financial contribution
would meet the definition of subsidy under s.269T.

Due to the nature of this program (general exemption on income tax
regardless of what activities generate this income (profit)), it is considered
that a financial contribution under this program would be made in connection
to the production, manufacture or export of all goods of the recipient
enterprise (including ARWSs).

N\
.8.5 Is the subsidy a countervailable ?io

) |
As provided for in s.269TAAC(2)(a) a subsidy is specific if access to the

subsidy is explicitly limited by law to particular enterprises. As the criteria or
conditions providing access to the subsidy favours FIEs over ail non-FIEs,
the specificity of subsidy is not excepted by reference to s.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

N
me Preferenti poli for FIEs which are technology-intensive and
knowledge-i 9)
n.e,1 x d
~\
This program is administrated by the State Administration of Taxation and is
implemented by local tax authorities. Its purpose is to encourage foreign
investment and the introduction of advanced technology in the old downtown
areas of cities which are located in the special economic zones, the open

coastal economic areas and the technology and economic development
zones.

9.2 Legal Basis

The relevant legislation under which the subsidy is provided for isi
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e Rules for the Implementation of the Income Tax Law of the Peoples
Republic of China for enterprises with Foreign Investment and Foreign
Enterprise;

e Circular of the State Administration of Taxation Concerning Enjoying
the Preferential Taxation Policy of “the Two Intensive Enterprises” by
Enterprises with Foreign Investment;

e Circular of the State Administration of Taxation Concerning the Tax
Preferential Policy Applicable to Enterprises with Foreign Investment
with Regard to Technology-intensive and Knowledge-Iintensive
Projects.

11.9.3 Eligibility and effect of the program 0
F___ N

Eligible enterprises are FIEs engaged in technology intensive and knowledge
intensive activities with central production lines in the Catalogue of High and
New Technology Products of China provided that sales revenue generated by
these sligible products accounts for over 50% of the total annual sales

revenue in the subject year.

.9.4 Is there a subsidy?

Based on the information above, Customs and Border Protection considers
that the laws governing this program mandate a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves foregoing, or
non-collection, of revenue due to the GOC by eligible enterprises in China.

This financial contribution is considered to confer a benefit in relation to
eligible enterprises because of the tax savings realized. Where exporters of
ARW during the investigation period received tax savings under the programs
in connection with the production, manufacture or export of those goods it
would confer a benefit in relation to those goods and the financial contribution
would meet the definition of subsidy under s.269T.

Due to the nature of this program (general exemption on income tax
regardless of what activities generate this income (profit)), it is considered
that a financial contribution under this program would be made in connection
to the production, manufacture or export of all goods of the recipient
enterprise (including ARWs).
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.9.5 Is the subsidy a countervailable subsidy?

As provided for in 5.269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises. As the criteria or
conditions providing access to the subsidy favours FIEs over all non-FIEs,
the specificity of subsidy is not excepted by reference to s.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

10 Preferential tax policies for enterprises which provide erx
unemployed people (Program 10)

Interim Rules of Enterprise Income Tax and that the |§
on 1 January 2008 with no transitional period.

Customs and Border Protection is satisfied thagthis prggram ceased to
operaté in its entirety prior to the investi d that any benefit
conferred under this program prior to tioggwas not applicable to the
goods during the investigation peg

.11  Preferential tax poligi
in and operated by FIEs (Prggram

or a ced technology enterprises invested

)

n.11.1 Bacng
This progr hitshed to encourage foreign investors to invest in the

fields of adv. nology projects.

The rel®vant legisiation under which the subsidy is provided for is the Income
Tax Law of the Peoples Republic of China for Enterprises with Foreign
Investment and Foreign Enterprise.

.11.3 Eligibility and effect of the program

Eligible enterprises must be a Chinese-foreign equity joint venture recognised
as an advanced-technology enterprise with an operation period exceeding 10
years.
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li.11.4 Is there a subsidy?

Based on the information above, Customs and Border Protection considers
that the laws governing this program mandate a financiai contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves foregoing, or
non-collection, of revenue due to the GOC by eligible enterprises in China.

This financial contribution is considered to confer a benefit in relation to
eligible enterprises because of the tax savings realized. Where exporters of
ARW during the investigation period received tax savings under the programs
in connection with the production, manufacture or export of those goods it
would confer a benefit in relation to those goods and the financial contribution
would meet the definition of subsidy under s.269T.

Due to the nature of this program (general exemption on income tax
regardless of what activities generate this income (profit)), it is considered
that a financial contribution under this program would be made in connection
to the production, manufacture or export of all goods of the recipient
enterprise (including ARWSs).

.11.5 Is the subsidy unte&lable subsidy?

a 1
As provided for in 5.269TAAC(2)(a) a subsidy is specific if access to the

subsidy is explicitly limited by law to particular enterprises. As the criteria or
conditions providing access to the subsidy favours joint venture enterprises
over all other enterprises, the specificity of subsidy is not excepted by
reference to s.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

|||.12\00% refund of income tax paid on direct reinvestment (Program 12)

The GOC has advised that this program was established in 1991 under the
Implementation Regulation of FIE Income Tax Law, which was repealed on 1
January 2008 with no transitional period.

Customs and Border Protection is satisfied that this program ceased to
operate in its entirety prior to the investigation period and that any benefit
conferred under this program prior to its cessation was not applicable to the
goods during the investigation period. '
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13 Preferential tax policies for enterprises transfening technology
(Program 13)
The GOC submits that this is a very broad description and that a similar

preferential tax policy exists in Article 27 of the Enterprise Income Tax Law of
the PRC.

Customs and Border Protection has preliminarily determined not to pursue

this program, unless further information becomes available.

.14 Preferential tax policies for enterprises making little profits ram
14)

lll.14.1 Background

™\

This program is administrated by the State Administration of Taxation and is
implemented by local tax authorities. Its purpose is to encourage the
development of small-scale low-profit enterprises.

lil.14.2 Legal Basis

The relevant legislation un hich t ubsidy is provided for is:
e Enterprise Income fax Lawgof the Peoples Republic of China;
tation of Enterprise Income Tax Law;

e Regulations on lem
e Circular on the Premye olicy on Corporate Income Tax of Small-
scale and LOg-profit terprises (Cai Shui [2009] No. 133);

¢ Circul uous Implementation of the Preferential Policy
on i ome Tax of small-scale and Low-Profit enterprises
(Cal ] No.4)

ligiBility and effect of the program

Eligible enterprises‘are enterprises making little profit that are not engaged in
restricted and prohibited industries and that meet the following conditions:

o Industrial enterprises which have an annual taxable amount not
exceeding RMB 300,000, employ not more than 100 employees and
have a total asset of not more than RMB30 million;

o Any other enterprises with annual taxable not exceeding RMB300,000,
employ not more than 80 employees and have a total asset of not
more than RMB10 million.
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li.14.4 Is there a subsidy?

Based on the information above, Customs and Border Protection considers
that the laws governing this program mandate a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves foregoing, or
non-collection, of revenue due to the GOC by eligible enterprises in China.

This financial contribution is considered to confer a benefit in relation to
eligible enterprises because of the tax savings realized. Where exporters of
ARW during the investigation period received tax savings under the programs
in connection with the production, manufacture or export of those goods it
would confer a benefit in relation to those goods and the financial contribution
would meet the definition of subsidy under s.269T.

Due to the nature of this program (general exemption on income tax
regardless of what activities generate this income (profit)), it is considered
that a financial contribution under this program would be made in connection
to the production, manufacture or export of all goods of the recipient
enterprise (including ARWSs).

I.14.5 Is the subsidy ntemable subsidy?

-
As provided for in s.269TAAC(2)(a) a subsidy is specific if access to the

subsidy is explicitly limited by law to particular enterprises. As the criteria or
conditions providing access to the subsidy favours enterprises making little
profit and meeting the required conditions, over all other enterprises, the
specificity of subsidy is not excepted by reference to s.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

III.15\referentiaI tax policies for enterprises with foreign investment in the
border cities (Program 15)

The GOC has advised that this program was established in 1892 under a
series of State Council Notices, which was repealed on 1 January 2008 with a
one year transitional period. The program has ceased to be effective since 1
January 2009.

Customs and Border Protection is satisfied that this program ceased to
operate in its entirety prior to the investigation period and that any benefit
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conferred under this program prior 1o its cessation was not applicable to the
goods during the investigation period.

16 Preferential tax policies for FIES in central and western China (Program
16)

This program appears to be a duplicate of Program 5 as it is governed by the
same legislation, contains the same eligibility requirements and provides the
same benefits.

Therefore, Customs and Border Protection does not intend to co 3
benefits from this program as those benefits would be counterveg Nr
Program 5. '

.17 Preferential tax policies for FIEs established i g area of
Shanghai (Program 17)

N.17.1 Background

Zz.,

This program is administrated by the State Administration of Taxation and is
implemented by local tax authorities with its purpose to encourage foreign
investment and enhance development in the relevant area.

.17.2 Legal Basi

l1.17.3 Eligibility and effect of the program

Eligible enterprises with foreign investment in the Pudong New Area of
Shanghai and engaged in construction projects such as airports, ports,
railways, highways, and power stations where the period of operation is 15
years or more.
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lI.17.4 Is there a subsidy?

Based on the information above, Customs and Border Protection considers
that the laws governing this program mandate a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves foregoing, or
non-collection, of revenue due to the GOC by eligible enterprises in China.

This financial contribution is considered to confer a benefit in relation to
eligible enterprises because of the tax savings realised. Based on the
eligibility criteria and the nature of projects eligible, Customs and Border
Protection considers it unlikely that ARW manufacturers would benefit from
this program. Customs and Border Protection has therefore not countervailed
this program.

.18 Preferential tax policies for domestic panie IEs in the
westem regions (Program 18)

grag 5 as it is governed by the
irements and provides the

This program appears to be a duplica
same legislation, contains the sa
same benefits.

Thereforé, Customs and Bg@ffiel Protect®n does not intend to countervail the
benefits from this progr: thos@benefits would be countervailed under
Program 5. \

19 Prefe Ws for FIEs in the Three Gorges of Yangtze River
Economic 19)

The GAE has NgvisEd that this program was established in 1992 under a
sed uncil Notices, which were repealed on 1 January 2008 with
a ar transitional period. The program has ceased to be effective since
1 Jan 2009.

Customs and Border Protection is satisfied that this program ceased to
operate in its entirety prior to the investigation period and that any benefit
conferred under this program prior to its cessation was not applicable to the
goods during the investigation period.

20 Preferential tax policies for enterprises established in poverty stricken
areas (Program 20)

The GOC has advised that this program was established in 1994 under the
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Notice of State Administration of Taxation, which were repealed on 1 January
2008 with no transitional period.

Customs and Border Protection is satisfied that this program ceased to
operate in its entirety prior to the investigation period and that any benefit
conferred under this program prior to its cessation was not applicable to the
goods during the investigation period.

21 Grants for encouraging the establishment of headquarters and
regional headquarter with foreign investment (Program 21)

iil.21.1 Background 1

The objective of this program is to increase global market access, improving
the investment environment and promoting economic development.

The relevant legislation under which the subsidy is provided for is the
Provisions of Guangzhou Municipality on Encouraging Foreign Investors to
Set up Headquarters and Regional Hea%quarters.

1I.21.3 Eligibility a‘act the program
a

To be eligible, enterprises must qualify as either ‘Headquarters’ or ‘Regional
Headquarters'. ‘Headquarters’ requires that all operations and management
of an enterprise's investments in China and internationally are controlled by
one facility. There can only be one facility located in the Guangzhou
Municipality.

‘Regional Headquarters' requires that the enterprise’s facility controls
operations and management of some or all of its investment located within a
certain area of China.

Hl.21.4 Is there a subsidy?

Based on the information above, Customs and Border Protection considers
that the grant provided under this program is a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves a direct transfer
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of funds by GOC to the recipient enterprises in China.

This financial contribution is considered to confer a benefit to recipient
manufacturers of ARW because of receipt of the respective funds from the
GOC. If exporters of ARW during the investigation period received monies
under the programs in connection with the production, manufacture or export
of those goods it would confer a benefit in relation to those goods and the
financial contribution would meet the definition of subsidy under s.269T.

Due to the nature of the grant, (i.e. to encourage the establishment of
company headquarters that would reasonably be used to administer all or
multiple activities of the company), it is reasonable to consider that a financial
contribution received under this program by ARW manufacturers could be
made in connection to the production, manufacture or export of ARWs.

N.21.5 Is the sdbsidy a countervailable subsi

2

As provided for in 5.269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises. As the criteria or
conditions providing access to the subsidy favours qualifying enterprises,
over all other enterprises, the specificity of subsidy is not excepted by
reference to s.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy. ‘

.22 Prefe w«: for FIEs in State high or new technology
industrial es (Program 22)
Ba

lil. réund

This¥ogram is administrated by the State Administration of Taxation and is
implem&hted by local tax authorities with its purpose of encouraging foreign.
investors to invest in the fields of high or new technology and to promote the
development of high or new technology industry in China.

Il.22.2 Legal Basis

The relevant legislation under which the subsidy is provided for is:
» Income Tax Law of the Peoples Republic of China for Enterprises with
Foreign Investment and Foreign Enterprise,
» Rules for the Implementation of the Foreign Enterprise Tax Law;,
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e Notice of the State Council on the Implementation of the Transitional
Preferential Policies in respect of Enterprise Income Tax

11l.22.3 Eligibility and effect of the program

Chinese-foreign equity joint ventures recognised as new and high technology
enterprises and established in new and high technology industrial
development zones approved by the State Council, with the operation period
exceeding 10 years.

l1.22.4 Is there a subsidy?

N

Based on the information above, Customs and Border Protection considers
that the laws governing this program mandate a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves foregoing, or
non-collection, of revenue due to the GOC by eligible enterprises in China.

This financial contribution is considered to confer a benefit in relation to
eligible enterprises because of the tax savings realized. Where exporters of
ARW during the investigation period received tax savings under the programs
in connection with the production, manufacture or export of those goods it
would confer a benefit in relation to those goods and the financial contribution
would meet the definition of subsidy under s.269T.

Due to the nature of this program (general exemption on income tax
regardless of what activities generate this income (profit)}, it is reasonable to
consider that a financial contribution received under this program by ARW
manufacturers could be made in connection to the production, manufacture or

export of ARWs.
xs Is the subsidy a countervailable subsidy?

As provided for in 5.269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises. As the criteria or
conditions providing access to the subsidy favours joint venture enterprises,
over all other enterprises, the specificity of subsidy is not excepted by
reference to s.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

REP 181: ARW People’s Republic of China 55




PLBLIC
FiLE

23 Preferential policies in industrial zones in China including Economic &
Technological Development Zones (ETDZ), High & New Technological
Development Zones (High Tech Parks), Export Processing Zones (EPZ),
Special Economic Zones (SEZ), Free Trade Cooperation Zones (FTZ),
Industrial Zones {[Z) and Export Processing Zones (EPZ) (Program 23)

The GOC submits that the description of this program is broad and vague.

Customs and Border Protection considers that benefits available under this
program as alleged by the Applicant may be duplicated in other investigated

programs.

Customs and Border Protection considers insufficient informgk %
assess whether or not this is a countervailable program.

.24 Preferential policies in Xin Zhuang Ind Qﬂghai (Program

24)

The GOC submits that the description
has difficulty understanding what pt
description of a variety of “prefere

is broad and vague and

g
l d under the catch-all

Customs and Border Prote nsi insufficient information exists to
assess whether or not this | a cougtervailable program.

25 Preferenti icie anghai (Program 25)

The GOC sub scription of this program is broad and vague and
has difficul diMg what program is alleged under the catch-all
descripfion ofgV of “preferential policies”.

C der Protection considers insufficient information exists to

as hether or not this is a countervailable program.

.26 referentlal policies in Weihai Economic Development, High-tech
Industry Development and Export Processing zones, Shandong province
(Program 26)

The GOC submits that the description of this program is broad and vague and
has difficulty understanding what program is alleged under the catch-all
description of a variety of “preferential policies”.

Customs and Border Protection considers insufficient information exists to
assess whether or not this is a countervailable program.
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.27 Taxincentives for manufacturing FIEs in Jiangsu Province (Program
27)

The GOC submits that the description of this program is broad and vague and
has difficulty understanding what program is alleged under the catch-all
description of a variety of “tax incentives”.

Customs and Border Protection considers insufficient information exists to
assess whether or not this is a countervailable program.

28 Preferential tax In Guangzhou, Guangdong province (Progig

has difficulty understanding what program is alleged unde @ ;
description of a variety of “preferential policies”.

Customs and Border Protection considers insufficie @ ioM exists to
assess whether or not this is a countervailable a

H.29 Patent Award of Guangdong Proyj 29)

N1.29.1 Background

This purpose of this progr: to enc®urage innovation and the generation
of associated patents, TRe progam is administered by the Guangdong
Province Department om\ Property and Department of Personnel.

1.29.2 Le w
The relgvant n under which the subsidy is provided for is the 2009
Gu Pa

t Award Implementation Proposal.

.3 Eligibility and effect of the program

An application under the innovations and utility models patent head must

establish that the product in question:
. is skilfully constructed and innovative with high creation and
technical level;
contributes to technical improvement and creation.
the patent has created or have the potential to bring significant
economic or social benefit;
» the patent holder has significantly protected the patent.
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An application under the industrial design head must establish that:

e the industrial design has reached high level at shape, pattern and
colour;
. application of this industrial design has brought or has the
* potential to bring significant economic or social benefit; and
e the patent holder has significantly protected the patent.

1I.29.4 Is there a subsidy?

Based on the information above, Customs and Border Protection considers
that the grant provided under this program is a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves a direct transfer
of funds by GOC to the recipient enterprises in China.

This financial contribution is considered to confer a benefit to recipient
manufacturers of ARW because of receipt of the respective funds from the
GOC. If exporters of ARW during the investigation period received monies
under the programs in connection with the production, manufacture or export
of those goods it would confer a benefit in relation to those goods and the
financial contribution would meet the definition of subsidy under s.269T.

Due to the nature of the grant, (i.e. to reward the granting of a patent for an
advanced product) it is reasonable to consider that a financial contribution
received under this program by ARW manufacturers could be made in
connection to the production, manufacture or export of ARWs.

@ dy a countervallable subsidy?

s s.260TAAC(2)(a) a subsidy is specific if access to the
sub is explicitly limited by law to particular enterprises. A grant under this
is limited to qualifying product patents.

As the criteria or conditions providing access to the subsidy favours particular
enterprises, being those fund recipients, over all other enterprises, the
specificity of subsidy is not excepted by reference to 8.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.
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30 Termination of tax refund policies for FIEs on their purchase of
domestically manufactured equipment (Program 30)

The GOC submits that this program was terminated on 31 December 2007
under the Circular of the State Administration of Taxation concerning Stopping
the Implementation of the Policy of Enterprises Income Tax Deduction and
Exemption for Investment by Purchasing Domaestically Produced Equipment.

Customs and Border Protection is satisfied that this program ceased to
operate in its entirety prior to the investigation period and that any benefit
conferred under this program prior to its cessation was not appli the
goods during the investigation period. '

.31 Tariff and VAT Exemptions on imported Materials
(Program 31)

H.31.1 Background

The policy objective of this program is t forelgn investment and to
encourage domestic investment, a ingdfMion of foreign advanced
technology equipment and indust upgrades.

l.31.2 Legal Basis
“\ )

The relevant legistation under which the subsidy is provided for is the Notice
of the State Council Concerning the Adjustment of Taxation Policies for
Imported Equipment.

Iil. El Criteria

N

To be &Iigible for this program the enterprise must be an FIE:

e  with the equipment relating to the project concerned must align
with projects listed in the ‘encouraged’ category of the Catalogue
for the Guidance of the Foreign Investment Industries;

e the equipment must be for the applicant's own use and the value of
the equipment must be within the total amount of investment in the
foreign project;

or the enterprise must be a DIE:

¢  with the equipment relating to the project concerned must be listed
in the Current Catalogue of Key Industries, Products and
Technologies the Development of which is Encourage by the State,
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e the equipment must be for the applicant's own use and the value of
the equipment must be within the total amount of investment in the
domestic project;

(I.31.4 Is there a subsidy?

Based on the information above, Customs and Border Protection considers
that the laws governing this program mandate a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves foregoing, or
non-collection, of revenue due to the GOC by eligible enterprises in China.

This financia! contribution is considered to confer a benefit in relation to
eligible enterprises because of the tax savings realized. Where exporters of
ARW during the investigation period received tax savings under the programs
in connection with the production, manufacture or export of those goods it
would confer a benefit in relation to those goods and the financial contribution
would meet the definition of subsidy under s.269T.

It is Customs and Border Protectio e g that certain equipment
used in China by ARWs manufact rted.

It is considered that, deperffiing ongthe nature of this imported equipment, a
financial contribution m er iilis program could be made in relation to

the production, magufacturgr export of ARWs.

.31.5 | countervailable subsidy?

As provided for in .269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises. Customs and
Border Protection concludes that FIEs constitute a set of particular
enterprises.

Whilst certain domestic enterprises are eligible to receive VAT and tariff
exemptions under this program as well as certain FIEs, the reach or the
particularity of enterprises is not sufficiently broadened to render the program
non-specific. For these reasons the subsidy is specific.

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailabie subsidy.

.32 Full refund of VAT to FIEs on purchasing unused domestic equipment
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l.32.1 Background

This program encourages foreign funded projects to use domestically-
manufactured equipment and is administered by local branch offices of the
State Administration of Taxation.

I.32.2 Legal Basis

S\

The relevant legislation under which the subsidy is provided for is the Notice
of the State Administration of Taxation and the National Development and
Reform Commission on Printing and Distributing the “Trial Implementation
Measures on Tax Refund Administration for the Purchase of Home-made
Equipment for Foreign-funded Projects” No. 111 [2008] of the State
Administration of Taxation.

11.32.3 Eligiblility Criteria

)

To be eligible, enterprises must be considered as foreign-funded enterprises,
which are defined to include Chinese-foreign joint venture enterprises,
Chinese-foreign cooperative enterprises and wholly foreign-owned
enterprises. Criteria relating to enterprise equipment must also be satisfied to
qualify for the program.

.32. 4\my?

Based on the information above, Customs and Border Protection considers
that the laws governing this program mandate a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves foregoing, or
non-collection, of revenue due to the GOC by eligible enterprises in China.

This financial contribution is considered to confer a benefit in relation to
eligible enterprises because of the tax savings realized. Where exporters of
ARW during the investigation period received tax savings under the programs
in connection with the production, manufacture or export of those goods it
would confer a benefit in relation to those goods and the financial contribution
would meet the definition of subsidy under $.269T.
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It is Customs and Border Protection’s understanding that certain equipment
used in China by ARWs manufacturers is domestically-manufactured.

It is considered that, depending on the nature of this domestically-
manufactured purchased equipment, a financial contribution made under this
program could be made in relation to the production, manufacture or export of
ARWs,

Nl.32.5 Is the subsidy a countervailable subsidy?

VN

As provided for in 8.269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises. As the criteria or
conditions providing access to the subsidy favours foreign funded
enterprises, over all other enterprises, the specificity of subsidy is not
excepted by reference to s.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

.33 Preferential tax treatment ng rging products (Program
33)
The GOC has advised thatffhis programwas established in 2003 under the

Interim Regulation of Emggrise in@me Tax, which was repealed on 31
December 2005 with no traggsi ) period.

Customs and
operate in i
conferred un
goo kg th

jon is satisfied that this program ceased to

to the investigation period and that any benefit
ogram prior to its cessation was not applicable to the

investigation period.

The GO has advised that this program was established in 1997 under a
series of notices of the State Administration of Taxation, which expired on 31
December 2008.

referential tax treatment to dies products (Program 34)

Customs and Border Protection is satisfied that this program ceased to
operate in its entirety prior to the investigation period and that any benefit
conferred under this program prior to its cessation was not applicable to the
goods during the investigation period.

.35 Matching Funds for Intemational Market Development for SMEs
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(Program 35)

1l.35.1 Background

This purpose of this program is to support the development of SMEs and
encourage their export-readiness through capacity building to reduce the
risks confronted by SMEs.

I.35.2 Legal Basis

The relevant legislation under which the subsidy is provided
e Circular concerning the Printing and Distributing the
Administration of International Market Developing
Medium Sized Enterprises;
o Detailed Rules for the Implementation of the
Administration of International Market D
Medium Sized Enterprises for Provision& Impl

11.35.3 Eligibility and effect of the@@ro

SME enterprises meeting the follo
legal personality

exports in th ar of 45,000,000 US dollars or less;
sound financi ent systems and records;

employelys who sigcialise in foreign trade and economic business
who g thegpasic skills of foreign trade and economics; and
a 1@ velopment plan to open up new and emerging

Xiongy markets.
| Is tipre a subsidy?

Based on the information above, Customs and Border Protection considers
that the grant provided under this program is a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves a direct transfer
of funds by GOC to the recipient enterprises in China.

This financial contribution is considered to confer a benefit to recipient
manufacturers of ARW because of receipt of the respective funds from the
GOC. If exporters of ARW during the investigation period received monies
under the programs in connection with the production, manufacture or export
of those goods it would confer a benefit in relation to those goods and the
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financial contribution would meet the definition of subsidy under s.269T.

Due to the nature of the grant, (i.e. a grant to enterprises who export to
encourage this function) it is reasonable to consider that a financial
contribution received under this program by ARW manufacturers could be
made in connection to the production, manufacture or export of ARWs.

lI.35.5 Is the subsidy a countervallable subsidy?

As provided for in s.269TAAC(2)a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises. As the criteria or
conditions providing access to the subsidy favours qualifying SMEs, over all
other enterprises, the specificity of subsidy is not excepted by reference to
$.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

.36 Innovative Experimental Enterprigs G m 36)

IN.36.1 Background
This purpose of this progfam is _to accelerate technology development in
Zhejiang Province.
.~ In.36.2 Legal%

NG

6.3 Eliglbllity and effect of the program

Eligible enterprises located in Zhejiang Province and those that are:

. independent economic entities with reasonable asset-liability
rations, consistent earnings over the past 3 years, with an
increasing market share;

o well placed to undertake research and development activities with
a provincial or new and high-tech technology centre available and

‘proven relationships with colleges and scientific research centres;

) investing at least 5% of annual sales income;

° using intellectual property rights to protect major products; and
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° strongly committed to technological innovation and protection with
previous technological achievements.

ll.36.4 Is there a subsidy?

Based on the information above, Customs and Border Protection considers
that the grant provided under this program is a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves a direct transfer
of funds by GOC to the recipient enterprises in China.

This financial contribution is considered to confer a benefit to recipient
manufacturers of ARW because of receipt of the respective funds from the
GOC. If exporters of ARW during the investigation period received monies
under the programs in connection with the production, manufacture or export
of those goods it would confer a benefit in relation to those goods and the
financial contribution would meet the definition of subsidy under 5.269T.

Due to the nature of the grant, {i.e. to encourage technological development
of products) it is reasonable to consider that a financial contribution received
under this program by ARW manufacturers could be made in connection to
the production, manufacture or export of ARWs.

11.36.5 Is the subsidylla coungervailable subsidy?

As provided for in 5.269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises. As the criteria or
conditions providing access to the subsidy favours particular enterprises,
being those fund recipients, over all other enterprises, the specificity of
subsidy is not excepted by reference to s.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

.37 Special Support Fund for Non-State-Owned Enterprises (Program 37)

.37.1 Background

The GOC advised that it is unaware of this program and unable to distinguish
its features from the limited information provided.
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I.37.2 Legal Basis

The relevant legislation under which the subsidy is provided for is Notions
Concerning Accelerating the Growth of the Non-state-owned Economy.

I1.37.3 Eligibility and effect of the program

Non-SQOEs located in Yunan Province

lIl.37.4 Is there a subsidy? 0
.

Based on the information above, Customs and Border Protection considers
that the grant provided under this program is a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves a direct transfer
of funds by GOC to the recipient enterprises in China.

This financial contribution is considered to confer a benefit to recipient
manufacturers of ARW because of receipt of the respective funds from the
GOC. If exporters of ARW during the investigation period received monies
under the programs in connection with the production, manufacture or export
of those goods it would confer a benefit in relation to those goods and the
financial contribution would meet the definition of subsidy under s.269T.

l.37.5 Is the sihountervailable subsidy?

As provided for in s.269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises. As the criteria or
conditions providing access to the subsidy favours non-state-owned
enterprises, over all other enterprises, the specificity of subsidy is not
excepted by reference to s.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

.38  Venture Investment Fund of Hi-Tech Industry (Program 38)

ll.38.1 Background

This purpose of this program is to encourage the development of high and
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new technology industry in Chongqing Fit £ 2)

.38.2 Legal Basis

The relevant legislation under which the subsidy is provided for is Circular of
Chongging People’'s Government Office on Temporary Administration
Measures on Venture Investment Fund of Hi-tech Industry in Chongging.

1.38.3 Eligibility and effect of the program

High-Tech Zone or the High-Tech Park of the new Norther
addition, the program must meet the following conditioRs,

) have a leading technological position in itffield, 3
experience to enter the industrialisati slop
given priority);

o the product must be of high ity potential economic
henefit to the collective devel t ofthe Chongging High-Tech
Industry Zone;

e the department suppo
excellent operation mech

m must have good credit,
ms and strong innovation abilities;

+ the enterprise ave god® legal standing; and
. the total investnint mug be RMB 100 million or more.
1.38.4 Is ther asN
y o Y 4

Based on the information above, Customs and Border Protection considers
that the grant provided under this program Is a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves a direct transfer
of funds by GOC to the recipient enterprises in China.

This financial contribution is considered to confer a benefit to recipient
manufacturers of ARW because of receipt of the respective funds from the
GOC. If exporters of ARW during the investigation period received monies
under the programs in connection with the production, manufacture or export
of those goods it would confer a benefit in relation to those goods and the
financial contribution would meet the definition of subsidy under s.269T.

Due to the nature of the grant, (i.e. to encourage technological development
of products) it is reasonable to consider that a financial contribution received
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under this program by ARW manufacturers could be made in connection to
the production, manufacture or export of ARWs.

111.38.5 Is the subsidy a countervailable subsidy?

As provided for in 5.269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises. As the criteria or
conditions providing access to the subsidy favours particular enterprises,
being those fund recipients, over all other enterprises, the specificity of
subsidy is not excepted by reference to 5.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

——
.39 Superstar Enterprise Grant (Program 39) K

111.39.1 Background <
This purpose of this program is to%e enterprises to achieve

exceptional business performance

1.39.2 Legal Basis

The relevant Iegislation& i#h the subsidy is provided for is Measures

for Assessment arg Enco ement of Superstar Enterprises and Excellent
Enterprises.

1.39.34l) nd effect of the program

T u of the enterprise must meet one of the foliowing criteria:

business income of the current year not exceeding CNY3.5 billion
and sales

. revenue within the city exceeding CNY2 billion;
sales revenue within the city exceeding CNY2.5 biilion,

. sales revenue within the city exceeding CNY1.5 billion where the
increase of sales revenue between 2007 and 2008 was more than
30% and the increased paid up tax between 2007 and 2008 was
more than CNY10 million; or

. revenue from self-export of current year is more than USD150
million.

(b) The enterprises accumulated industrial input between 2006
to 2008 must have exceeded RMB 150 million;
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(¢) The enterprise must be profitable, and its paid up VAT,
consumption tax, income tax, business tax, city construction
tax and education supplementary tax must exceed RMB 30
million.

(d) The enterprise must not have suffered environmental or
unsafe production

accidents (or other illegal incidents) in the current year.

(e) If the enterprise is not a SOE, it must have passed the
‘Five- Good Enterprises’ assessment conducted by county or
district.

.39.4 Is there a subsidy? O~
A,

Based on the information above, Customs and Border Protection considers
that the grant provided under this program is a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves a direct transfer
of funds by GOC to the recipient enterprises in China.

This financial contribution is considered to confer a benefit to recipient
manufacturers of ARW because of receipt of the respective funds from the
GOC. If exporters of ARW during the investigation period received monies
under the programs in connection with the praduction, manufacture or export
of those goods it would confer a benefit in relation to those goods and the
financial contribution would meet the definition of subsidy under s.269T.

Due to the nature of the grant, (i.e. to encourage overall business
performance} it is reasonable to consider that a financial contribution
received under this program by ARW manufacturers could be made in
connection to the production, manufacture or export of ARWs.

1iNg.5 Is the subsidy a countervailable subsidy?

As provided for in 5.269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises. As the criteria or
conditions providing access to the subsidy favours particular enterprises,
being those fund recipients, over all other enterprises, the specificity of
subsidy is not excepted by reference to s.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.
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.40  One-time Awards to Enterprises whose Products Qualify for ‘Well-
Known Trademarks of China’ and ‘Famous Brands of China (Program 40)

1.40.1 Background

This purpose of this program is to foster scientific development and
encourage investment by enterprises in branding and marketing. The GOC
has advised that two provincial level programs exist that meet this description
and have responded on the assumption that these are thggintended
programs.

I1.40.2 Legal Basis

The relevant legislation under which the subsidy is p

D (JRor are
¢ Notice Concerning Printing and Distriby, e entation
Measures of Commending and/or AyaQing to dustrial Enterprises of
Guangxi Zhuang Autonomous Re e BFoducts are Famous or

Well-known;
e Decision Concerning Commgfy§ warding to Enterprises of
Guangdong Province Who@g Prjg ualify for the Title of “China

Worldwide Famous Brand’,
known Brand”.

Notice of termin entation Measures of Commending and/or
Awarding to IgltRYriaNEni#prises of Guangxi Zhuang Autonomous Region
Whose Pr 0 ous or Well-known.

The GOC submits that%v ese was terminated in 2009 as set out in
Im

and effect of the program

Elig enterprises are:

. terprises whose products qualify for the title of ‘China Worldwide
Famous Brand’;

e enterprises whose products qualify for the title of ‘China well-known
brand’ and/or ‘Famous Trademark (China famous Trademark)';

{1.40.4 Is there a subsidy?

Based on the information above, Customs and Border Protection considers
that the grant provided under this program is a financial contribution by the
GOC, to the extent that it is made in connection with the
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production/manufacture of ARW from China, which involves a direct transfer
of funds by GOC to the recipient enterprises in China.

This financial contribution is considered to confer a benefit to recipient
manufacturers of ARW because of receipt of the respective funds from the
GOC. If exporters of ARW during the investigation period received monies
under the programs in connection with the production, manufacture or export
of those goods it would confer a benefit in relation to those goods and the
financial contribution would meet the definition of subsidy under s.269T.

Due to the nature of the grant, (i.e. to encourage scientific development and
investment in branding and marketing) it is reasonable to consider that a
financial contribution received under this program by ARW manufacturers
could be made in connection to the production, manufacture or export of
ARWs,

Where received, this financial contribution is considered to confer a benefit to
recipient manufacturers of ARWs because of a direct transfer of funds from
the GOC.

Where exporters of ARWS during the investigation period received grants
under this program, this would therefore confer a benefit in relation to ARWSs,

N1.40.5 Is the subs oupgervailable subsidy?

\

As provided for in 8.269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises. As the criteria or
conditions providing access to the subsidy favours particular enterprises,
being those fund recipients, over all other enterprises, the specificity of
subsidy is not excepted by reference to s.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

41 Technology Assist (Program 41)

ll.41.1 Background

This program was established in July 2008 to:
¢ Enhance the capability of independent innovation;
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» Accelerate the integration of informalisation and industrialisation;

¢ Promote the transformation of development pattern and the
optimisation and upgrade of industrial structure;

e Encourage the rapid and sound development of industrial economy

This program was one of the additional programs identified through a
response to the exporter questionnaire of Pilotdoer. Customs and Border
Protection asked further questions of the GOC in relation to this program in
the SGQ. The SGQ responded that it was unable to provide a complete
response due to insufficient time.

Based on the evidence received at the visit to Pilotdoer, Customs and Border
Protection makes a preliminary determination that this program is
countervailable in respect of ARWSs, subject to receipt of further information
from the GOC.

.42 Export credit insurance assistance (P M

IN.42.1 Background

This purpose of this program is t enterprises to expand into the
international market, and elp with any exposure to exchange
fluctuations.

.42.2 Legal Basls

The relevant | Wr which the subsidy is provided for is the Inferim
n of Support Development Funds of Export Credit

T ty.

ility and effect of the program

Eligible enterprises are qualified export enterprises that also meet the
following requirements:

o qualified as an independent enterprise legal person registered in
Ningbo City, which engages in the business of export and import;

o covered by the export credit insurance from the domestic insurance
agency, and paid the relevant premium;

o not having committed any unlawfut act in foreign trade business,
financial and taxation business, foreign exchange administration and
customs supervision.
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1l.42.4 is there a subsidy?

Based on the information above, Customs and Border Protection considers
that the grant provided under this program is a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves a direct transfer
of funds by GOC to the recipient enterprises in China.

This financial contribution is considered to confer a benefit to recipient
manufacturers of ARW because of receipt of the respective funds from the
GOC. If exporters of ARW during the investigation period received monies
under the programs in connection with the production, manufacture or export
of those goods it would confer a benefit in relation to those goods and the
financial contribution would meet the definition of subsidy under s.269T.

Due to the nature of the grant, (i.e. to encourage export) it is reasonable to
consider that a financial contribution received under this program by ARW
manufacturers could be made in connection to the production, manufacture or
export of ARWs.

1l.42.5 Is the subsidy a coquldy?

As provided for in 5.269TARC(2)(af a subsidy is specific if access to the
subsidy is explicitly limit particular enterprises. As the criteria or

conditions providi ccessWg the subsidy favours export enterprises, over all
other enterpri exgecificity of subsidy is not excepted by reference to
s.269TAACQ

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

1. Low Characteristic Industry SME Development Funds (Program 43)

l.43.1 Background

The purpose of this program is to support technology advancement, energy
conservation and emission reduction and coordination of SMEs located within
the Characteristic Industrial Cluster Areas of Ningbo City, and to promote the
structural adjustment and optimisation of the industry.
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1.43.2 Legal Basis

The relevant legislation under which the subsidy is provided for is the Notice
of Issuing “Measures fro Local Characteristic Industry SME Development
Funds of Ningbo City”.

1.43.3 Eligibility and effect of the program

Eligible enterprises must meet the following criteria:

¢ Located with the recognised industry base of city level, o
public service platform of city level;

* Qualified as a SME according to the relevant regul
which are in effect;

o Have an independent qualification as a legal gff'sC d finance
management system, correct and complete ad %
sound credit for tax payment and good 3

e The reported project must meet the reqiiremenig of Ningbo City on the
structural adjustment and optimisatighf ofNge ingstry and must fall with
the five areas to be supported;

o The reported project has not po by other policies of the
State or Ningbo City for th nd g

1.43.4 Is there a subsiﬁ
. 4

Based on the information above, Customs and Border Protection considers
that the grant provided under this program is a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves a direct transfer
of funds by GOC to the recipient enterprises in China.

This financial contribution is considered to confer a benefit to recipient
manufacturers of ARW because of receipt of the respective funds from the
GOC. If exporters of ARW during the investigation period received monies
under the programs in connection with the production, manufacture or export
of those goods it would confer a benefit in relation to those goods and the
financial contribution would meet the definition of subsidy under s.269T.

Due to the nature of the grant, (i.e. to encourage technological development
of products, and environmental improvements) it is reasonable to consider
that a financial contribution received under this program by ARW
manufacturers could be made in connection to the production, manufacture or
export of ARWSs.
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1.43.5 Is the subsidy a countervailable subsidy?

As provided for in 5.269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises. As the criteria or
conditions providing access to the subsidy favours particular enterprises,
over all other enterprises, the specificity of subsidy is not excepted by
reference to s.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

.44  Assistance for Closing Down Small Thermal Power Wg
Province (Program 44)
l.44.1 Background 0

This purpose of this program is to en alg the Plosing down of small

thermal power units in Zhejiang Provino@{dug 1" five year” period, in
order to eliminate the backwar jogglcapacity and to promote
adjustment and optimisation of th e power industry.

Il.44.2 Legal Basis

ich the subsidy is provided for is the
tion of Capacity Fee for Closing Down Small
jiang Province.

The relevant legiglation
Measures on G

and effect of the program

Eligible enterprises must meet the following criteria:

. e enterprise must be registered in accordance with law;

¢ The small thermal power units to be closed down must be coal-fired
power plants, generator units or fuel power plants list in the “1 1™ five-
year” closing down responsibility commitment agreement pursuant to
which the enterprise promises to undertake the close-down;

» The small thermal power unit must have been originally constructed
with authorisation from the relevant authority;

o The small thermal power units that are closed down must have been
stopped and dismantled on-site within the time allowed, and must not
have been rebuilt in a different place;

« The capacity of the units closed down must be confirmed by relevant
authority and used for purpose of "Shang Da Ya Xiao", and
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¢ The closing down requirements of the relevant provincial authorities
must also be met.

lll.44.4 Is there a subsidy?

Based on the information above, Custems and Border Protection considers
that the grant provided under this program is a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves a direct transfer
of funds by GOC to the recipient enterprises in China.

This financial contribution is considered to confer a benefit to recipient
manufacturers of ARW because of receipt of the respective funds from the
GOC. If exporters of ARW during the investigation period received monies
under the programs in connection with the production, manufacture or export
of those goods it would confer a benefit in relation to those goods and the
financial contribution would meet the definition of subsidy under s.269T.

The nature of the grant is to close down small thermal power units. Customs
and Border Protection has observed that some ARW enterprises in China
generate their own electricity to manufacture their products, therefore it is
reasonable to consider that a financial contribution received under this
program by ARW manufacturers could be made in connection to the
production, manufacture or export of ARWSs,

1.44.4 Is the @pummnable subsidy?

As provide TAAC(2)(a) a subsidy is specific if access to the

i i ited by law to particular enterprises. As the criteria or
oviging access to the subsidy favours particular enterprises,

0 ther enterprises, the specificity of subsidy is not excepted by
referefge to s.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

.45 Technology Assist — New Products (Program 45)

Il.45.1 Background

This program was established in October 2010 to:
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¢ Accelerate the adjustment of industrial structure and the transformation
of development pattern;

s Optimise the development environment of industrial economy;

« Continually improve a comprehensive, competitive and sustainable
development capability;

» Promote the rapid and sound development of industrial economy

This program was one of the additional programs identified through a
response to the exporter questionnaire of Pilotdoer. Customs and Border
Protection asked further questions of the GOC in relation to this program in
the SGQ. The SGQ responded that it was unable to provide a complete
response due to insufficient time. |

Based on the evidence received at the visit to Pilotdoer, Customs and Border
Protection makes a preliminary determination that this program is
countervailable in respect of ARWs, subject to receipt of further information
from the GOC.

46 Government incentives for the year — Qinhuangdao
City (Program 46)

I.46.1 Background

This purpose of this pr is to:

Encourage aod stre en the development of enterprises;
k0 of tgp taxpayers;
SXP AR ource of financial revenue;

d and sound development of Haigang District in

The rel®vant legislation under which the subsidy is provided for is the Tria/
Measures on Incentives for the Top Taxpayer Enterprises in Haigang District.

1IL46.3 Eligibility and effect of the program

The Program is open to all industrial, commercial, and construction and real
estate development enterprises, with the incentives given to the top ten
taxpayers in each year.

The enterprises must also meet additional requirements to access the
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reward.

II.46.4 Is there a subsidy?

Based on the information above, Customs and Border Protection considers
that the grant provided under this program is a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves a direct transfer
of funds by GOC to the recipient enterprises in China.

This financial contribution is considered to confer a benefit to recipient
manufacturers of ARW because of receipt of the respective funds from the
GOC. If exporters of ARW during the investigation period received monies
under the programs in connection with the production, manufacture or export
of those goods it would confer a benéefit in relation to those goods and the
financial contribution would meet the definition of subsidy under s.269T.

Due to the nature of the grant, (i.e. to reward enterprises based on their
income tax, the liability for which is generated across all business activities) it
is reasonable to consider that a financial contribution received under this
program by ARW manufacturers could be made in connection to the
production, manufacture or export of ARWs.

Where received, this financial contribution is considered to confer a benefit to
recipient manufacturers of ARWs because of a direct transfer of funds from
the GOC.

Where exporters of ARWS during the investigation period received grants
under this Erogram. this would therefore confer a benefit in relation to ARWs,

.5 Is the subsidy a countervailable subsidy?

As provided for in 8.269TAAC(2)a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises. As the criteria or
conditions providing access to the subsidy favours particular enterprises,
over all other enterprises, the specificity of subsidy is not excepted by
reference to s.269TAAC(3).

Based on the available infoermation, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.
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.47  Financial Support from China Postdoctoral Sclence Foundation
(Program 47)

l.47.1 Background

This purpose of this program is to:

¢ Fund excellent post-doctoral studies that have innovation capability
-and development potential;
» Promote the completion of innovative research in scientific work.

.47.2 Legal Basis

Circular
Postdoctoral

The relevant legislation under which the subsidy is prgy

on Printing and Distributing the Funding Regulatidg N
Science Foundation.

1.47.3 Eligibility and effect of the p

The Program is open to post-doctg © Ngrigflace.

1.47.4 |s there a subsidy?

.

Based on the information above, Customs and Border Protection considers
that the grant provided under this program is a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves a direct transfer
of funds by GOC to the recipient enterprises in China.

This financial contribution is considered to confer a benefit to recipient
manufacturers of ARW because of receipt of the respective funds from the
GOC. If exporters of ARW during the investigation period received monies
under the programs in connection with the production, manufacture or export
of those goods it would confer a benefit in relation to those goods and the
financial contribution would meet the definition of subsidy under s.269T.

Due to the nature of the grant, (i.e. encourage post-doctorate students in
workplaces to improve innovation and research) it is reasonable to consider
that a financial contribution received under this program by ARW
manufacturers could be made in connection to the production, manufacture or
export of ARWs.
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11.47.5 Is the subsidy a countervailable subsidy? ey

As provided for in s.269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises. As the criteria or
conditions providing access to the subsidy favours particular enterprises,
over all other enterprises, the specificity of subsidy is not excepted by
reference to s.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

.48  Forelgn Trade Public Service Platform Development ww
48)
1.48.1 Background 0

This purpose of this program is to:

o Accelerate the transformation of lo
restructure of foreign trade;
¢ Promote the development oz

Province.

1.48.2 Legal Basls ‘ I
The GOC advise am

nt pattern and the

| of foreign trade in Hebei

levant document under which the subsidy is
granted is not bNyforgtibmission.

III.48.3\ nd effect of the program
-\

Support funds are granted to construction projects of public service platform.
The applicant must demonstrate that it has the capital, the workplace, the
equipment and the personnel required to undertake the service under the
project.

1i.48.4 |s there a subsidy?

Based on the information above, Customs and Border Protection considers
that the grant provided under this program is a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves a direct transfer

REP 181: ARW People’s Republic of China 80




l PURLIC

A Y.

of funds by GOC to the recipient enterprises in China.

This financial contribution is considered to confer a benefit to recipient
manufacturers of ARW because of receipt of the respective funds from the
GOC. If exporters of ARW during the investigation period received monies
under the programs in connection with the production, manufacture or export
of those goods it would confer a benefit in relation to those goods and the
financial contribution would meet the definition of subsidy under s.269T.

Due to the nature of the grant, (i.e. to encourage foreign trade) it is
reasonable to consider that a financial contribution received under this
program by ARW manufacturers could be made in connection to the
production, manufacture or export of ARWSs.

I1.48.5 Is the subsidy a countervailable subsiQ\

As provided for in 5.269TAAC(2)(a) a sub
subsidy is explicitly limited by law to pa
conditions providing access to the
over all other enterprises, the spe
reference to s.269TAAC(3)ﬁ

ecifig if access to the
ntelprises. As the criteria or
particular enterprises,
sidy is not excepted by

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

This progr
the sa Iegl ontains the same eligibility requirements and provides

e, Customs and Border Protection does not intend to countervail the
bene IMyfrom this program as those benefits would be countervailed under
Program 35.

IL50 Patent Application Fee Subsidy (Program 50)

111.50.1 Background

This purpose of this program is to:

¢ Strongly implement the strategy of intellectual property right;
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Encourage invention and creation;

Promote independent innovation;

Promote development of patent technology and products;
Accelerate commercialisation of patent.

1.50.2 Legal Basis

The relevant legislation under which the subsidy is provided for is the Inferim
Measures of Jinhua City for Management of Patent Special Funds.

11.50.3 Eligibility and effect of the program 0
| Va

The grant is available to any entity located in Jinhua City or any individual
whose residence is in Jinhua City, who is engaged in patent application,
implementation and management.

11.50.4 Is there a subsidy?
Z,

Based on the information above, Customs and Border Protection considers
that the grant provided under this program is a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves a direct transfer
of funds by GOC to the recipient enterprises in China.

This financial contribution is considered to confer a benefit to recipient
manufacturers of ARW because of receipt of the respective funds from the
GOC. If exporters of ARW during the investigation period received monies
under the programs in connection with the production, manufacture or export
of those goods it would confer a benefit in relation to those goods and the
financial contribution would meet the definition of subsidy under s.269T.

Due to the nature of the grant, (i.e. encourage patents, innovation and
product development) it is reasonable to consider that a financial contribution
received under this program by ARW manufacturers could be made in
connection to the production, manufacture or export of ARWSs.

Nl.50.5 Is the subsidy a countervailable subsidy?

As provided for in $.269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitly limited by law to particular enterprises. As the criteria or
conditions providing access to the subsidy favours particular enterprises,
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over all other enterprises, the specificity of subsidy is not excepted by
reference to s.269TAAC(3).

Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

.51 Foreign Economic and Trade Development Assistance Funds of
Jinhua City (Program 51)

i.51.1 Background

N\

This program was established in January 2009 to respond to the new
situation of open economy development, to accelerate the transformation of
foreign economic and trade development approach and to create new
advantages in global competition.

This program was one of the additional programs identified through a
response to the exporter questionnaire of Jinfei Kaida. Customs and Border
Protection asked further questions of the GOC in relation to this program in
the SGQ. The SGQ responded that it was unable to provide a complete
response due to insufficient time.

Based on the evidence received at the visit to Jinfei Kaida, Customs and
Border Protection makes a preliminary determination that this program is
countervailable in respect of ARWSs, subject to receipt of further information
from the GOC.

ll.52 SM& yarketing Project Funds (Program 52)

The GOC have advised that this program is the same in nature to Program
51. Therefore, Customs and Border Protection does not intend to countervail
the benefits from this program as those benefits would be countervaited
under Program 51.

»

.53  Foreign Trade Public Service Platform Development Fund (Program
53)

1.53.1 Background

This purpose of this program is to:

+ Accelerate technology innovation project;
¢ Increase independent innovation capacity;
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¢ Raise the level of industry competition;
¢ Promote the fast and good development of the economy of Jinhua City.

.53.2 Legal Basis

The relevant legislation under which the subsidy is provided for is the
Measures of Jinhua City for Management of Technology Innovation Funds.

1i.53.3 Eligibility and effect of the program
y o U

The grant is available to enterprises proposing to undertake national or
provincial technology projects.

v
Il.53.4 Is there a subsidy? 0<

<
Based on the information above, Customs and Border Protection considers

that the grant provided under this program is a financial contribution by the
GOC, to the extent that it is made in connection with the
production/manufacture of ARW from China, which involves a direct transfer
of funds by GOC to the recipient enterprises in China.

This financial contribution is considered to confer a benefit to recipient
manufacturers of ARW because of receipt of the respective funds from the
GOC. If exporters of ARW during the investigation period received monies
under the programs in connection with the production, manufacture or export
of those goods it would confer a benefit in relation to those goods and the
financial contribution would meet the definition of subsidy under s.269T.

Due to the nature of the grant, (i.e. to encourage foreign trade) it is
reasonable to consider that a financial contribution received under this
program by ARW manufacturers could be made in connection to the
production, manufacture or export of ARWSs.

lI.53.5 Is the subsidy a countervailable subsidy?

As provided for in s.269TAAC(2)(a) a subsidy is specific if access to the
subsidy is explicitty limited by law to particular enterprises. As the criteria or
conditions providing access to the subsidy favours particular enterprises,
over all other enterprises, the specificity of subsidy is not excepted by
reference to s.269TAAC(3).
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Based on the available information, Custom and Border Protection concludes
that the program constitutes a countervailable subsidy.

.54 Patent Special Funds (Program 54)

This program appears to be a duplicate of Program 50 as it is governed by
the same legislation, contains the same eligibility requirements and provides
the same benefits.

Therefore, Customs and Border Protection does not intend to countervail the
benefits from this program as those benefits would be countervail der
Program 50.

.55 Technological Innovation Projects Funded (Prog

This program appears to be a duplicate of Program
the same legislation, contains the same eligibility req
the same benefits. ‘

verned by
iremerfs and provides

Therefore, Customs and Border Protecti oSNt ipgend to countervail the
benefits from this program as those ben uld be countervailed under
Program 53.

lIL56 Patent Grants (Progrgm 56)

Background
The GOC provide hem nformation in relation to this program:

ogram is to encourage technology transformation
technology innovation, and to increase the core
gerprises; and
ic Development Bureau and Finance Bureau of
tive Commission of Zhejiang Jinhua Economic Development
ne are responsible for administrating this program. A special fund of
inhua Economic Development Zone for intellectual property rights has
bEen established to provide assistance for patent application and to
award patent model enterprises.

This program was one of the additional programs identified through a
response to the exporter questionnaire of Jinfei Kaida. Customs and Border
Protection asked further questions of the GOC in relfation to this program in
the SGQ. The SGQ responded that it was unable to provide a complete
response due to insufficient time.

Based on the evidence received at the visit to Jinfei Kaida, Customs and

REP 181: ARW People's Republic of China 85



! Pusiic

Border Protection makes a preliminary determination that this program is
countervailable in respect of ARWs, subject to receipt of further information
from the GOC.

PART IV - AMOUNT OF THE SUBSIDY - PROGRAMS OTHER THAN
PROGRAM 1

IV.1  The amount of subsidy in respect of the goods for Programs 4
and 6

Customs and Border Protection has determined that the following selected
exporters were eligible and received benefit under Program 4 - preferential
income tax for hi-tech enterprises:

Zhejiang Yueling

PDW

CITIC Dicastal

Zhejiang Jinfei Kaida Wheel Co., Lt_c_!_

In each case, the respectiif exporier received preferential tax treatment as a

result of qualifying as aqy chn@ogy enterprise. The amount of tax

payable by each exporter Ring the investigation period was an annual rate
oS

of 15%. -

In the first half of the investigation period, Jinfei Kaida received benefit under
Program 11, having enjoyed two years tax free and a further three years at
half tax. Jinfei Kaida began receiving benefits under Program 11 commencing
in 2005, and 2010 was the final year it was eligible to receive benefits under
Program 11. The tax rate payable by Jinfei Kaida in 2010 was 12.5%. For the
second half of the investigation period, Jinfei Kaida received benefit under
Program 4.

As the financial contribution under these programs takes the form of reduced
tax liability (rather than a direct transfer of funds) it is determined that the

financial contribution has conferred a benefit under s.269TACC(3).

In accordance with s.269TACC(6)(d) the amount of subsidy is determined to
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be the amount of tax revenue forgone by the GOC.

The amount of benefit for each exporter has been calculated in accordance
with 5.269TACC(10). The total amount of subsidy received by each selected
cooperating exporter has been apportioned to each unit of the goods using
that exporter's total sales volume.

Customs and Border Protection considers a zero subsidy rate is applicable to
all remaining selected cooperating exporters under Programs 4 and 6.

I non- rati xporter:
For selected non-cooperating exporters, no informati vided by
either the GOC or the individual exporters themselve hether
benefits were conferred on these exporters un ams
The GOC was asked to provide usage i j enterprise ownership
information considered necessary togg ther a financial
contribution has been received in goods by selected non-

cooperating exporters, and determinWg whether a benefit had been conferred
to those exporters under thffSe pbrogram® This information was not provided.

Furthermore, it is notedN rograms are limited to FIEs in specific
regions in China, oMgose witeh are high-tech enterprises. Customs and
Border Prote ’ . the GOC provide information as to the location

of all ARW «@7 China, and other information relevant to determining
ellglme ial tax programs, but this was not provided.

and Border Protection’s commercial database does list ‘supplier’
addre s, but it is not certain for each ‘supplier’ whether they are in fact the
exporter of the goods, and whether the supplier operates in more locations
than that listed (e.g. the listed location could represent a central or head
office of an enterprise that operates ARW manufacturing facilities in multiple
locations in China). Customs and Border Protection’s commercial database

does not collect information about suppliers’ FIE status, or whether they are
considered ‘high-tech’ by the GOC.

In the absence of the above relevant information, Customs and Border
Protection considers it is likely that selected non-cooperating exporters meet
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the eligibility criteria for these programs, have accessed these programs, and
therefore received financial contributions under these programs.

It is considered that this financial contribution has been made in respect of all
products of these exporters, including ARWSs.

In calculating the amount of subsidy attributable to selected non-cooperators
under these programs, it is noted that as:

« these programs would operate to reduce enterprises’ incg
liability; but
¢ the maximum benefit under Program 11 (0% tax liabj
been applied to selected non-cooperating exporte

the maximum benefit amount available under these
been countervailed in relation to Program 11.

Customs and Border Protection has thes@lor d a zero amount of
subsidy under these tax programs fi elgd -cooperating exporters.

IV.2 The amount of suffsidy in respect of the goods for Program 11

s and Border Protection has found that one
selected co porter, Jinfei Kaida, received a financial contribution
under tl ro Auring the investigation period, and therefore received a

b program.
It is coMgidered that this financial contribution has been made in respect of all

products of this exporter, including ARWs.

As discussed

Jinfei Kaida advised that it qualifies for this program due to its production of
ARWs. It is therefore considered that this program has been received in
respect of ARWs (and indeed in respect of all goods sold by that exporter).

As the financial contribution under this program takes the form of reduced tax
liability (rather than a direct transfer of funds) it is determined that the
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financial contribution has conferred a benefit under s.269TACC(3).

In accordance with s.269TACC(6)(d) the amount of subsidy is determined to
be the amount of tax revenue forgone by the GOC.

In accordance with s.269TACC(10), the total amount of subsidy received by
the selected cooperating exporter has been apportioned to each unit of the
goods using that exporter's total sales volume.

.

Customs and Border Protection considers a zero subsidy rate is applicable to

all remaining selected cooperating exporters under this program.
| non- rating ex I Qf

Neither the GOC nor the selected non-cooper rovided

X
information regarding whether benefits wer ferredpn these exporters
under this program. % _
The GOC was asked to provide us (@ For n, considered necessary to
determine whether a financial contribqlon has been received in respect of

the goods by selected nongGoPerating ®xporters, and determining whether a
benefit had been confexthos exporters under this program. This

information was not proviiRd.

Noting that a rating exporter received this program during the

investigati A d, ilthe absence of relevant information, Customs and

Border siders it is likely that certain selected non-cooperating
ex et the eligibility criteria for this program, have accessed this
pr , and therefore received a financial contribution under this program.

In the absence of this information, Customs and Border Protection considers
that, given:

the program operates on a national level;
the understanding that approximately 3.2% of enterprises in China are
FIEs and certain selected cooperating exporters of ARWs are FIEs;
and .

¢ Customs and Border Protection found that one selected cooperating
ARW exporter was eligible for this program
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it is likely that selected non-cooperating exporters meet the eligibility criteria
for this program, have accessed this program, and therefore received a
financial contribution under this program.

It is considered that this financial contribution has been made in respect of all
products of these exporters, including ARWs.

In the absence of usage information, Customs and Border Protection
considers that:

e s.269TACC (2), (3), (4) and (5) are inappropriate for
whether a benefit has been conferred to selected
exporters under this program; and

e s.269TACC(6) is inappropriate for determinin
subsidy attributable to that benefit.

‘Therefore, in accordance with s.269TACC stom$and Border Protection
determines that selected non-cooperati
conferred to them under this progra gvestigation period in the
form of tax savings. |

In calculating the amount offSuBsidy att®utable to that benefit under

s.269TACC(7), Customgary Bord® Protection is mindful that, under this
program, the maximun’:\ can be conferred is a zero tax liability.

this benefit, Customs and Border Protection has
amount of benefit that could have been attributed to
ooperating exporters under this program during the
iny, t d (zero tax liability on profits, making the benefit 25% of
pr d attributed this amount to ARWSs per wheel by dividing this benefit
by thegtal sales volume of each enterprise (in accordance with
s.269TACC(10)}).

To ascertain
calculated
each of¢he se

A subsidy margin was then calculated (per unit benefit amount for each
selected cooperating exporter as a percentage of the weighted average
export price for that exporter).

Customs and Border Protection has then attributed the highest subsidy
margin for this program of the selected cooperating exporter to all selected
non-cooperating exporters.

B -

WIS I FA
FUCLIC
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IV.3 The amount of subsidy in respect of the goods for Programs
5,7,8,9, 13,14, and 22

Customs and Border Protection has determined that none of the selected
cooperating exporters have received financial contributions in respect of the
goods under these programs during the investigation period. —

Customs and Border Protection therefore considers a zero subsidy rate is
applicable to selected cooperating exporters under these programs.

le non- rati X r

matioRwas provided by
efits were conferred

For selected non-cooperating exporters, nog
either the GOC or the exporters regardi
on these exporters under these pro

h

The GOC was asked to provide usad@information, and enterprise ownership
information, considered neglssary to de®ermine whether a financial
contribution has been rege in spect of the goods by selected non-
cooperating exporters, & ning whether a benefit had been conferred

to those exporter. ar thes® programs. This information was not provided.

CustoMg and Border Protection’'s commercial database did not provide
information that would assist in determining whether any of the non-
cooperating exporters received subsidy benefits under these programs.

In the absence of the above relevant information, Customs and Border
Protection considers it is likely that selected non-cooperating exporters meet
the eligibility criteria for these programs, have accessed these programs, and
therefore received financial contributions under these programs.

It is considered that this financial contribution has been made in respect of all
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products of these exporters, including ARWs.

In calculating the amount of subsidy for attributable to selected non-
cooperators under these programs, it is noted that as:

 these programs would operate to reduce enterprises’ income tax
liability; but

» the maximum benefit under Program 11 (0% tax liability) has already
been applied to selected non-cooperating exporters;

the maximum benefit amount available under these programs ha
been countervailed in relation to Program 11.

Customs and Border Protection has therefore calculg
subsidy under these tax programs for selected non-

IV.4 The amount of the subsidy in re f theigoods for
Program 40
| d cooperatin r
Customs and Border Protefffion has detérmined that none of the selected
cooperating exporters ceivgll financial contributions in respect of the
goods under this program Syl e investigation period.
A F'S
Customs and Border Protection therefore considers a zero subsidy rate is
applicable to all selected cooperating exporters under these programs.

either the GOC or the individual exporters themselves regarding whether
benefits were conferred on these exporters under this program.

The GOC was asked to provide usage information considered necessary to
determine whether a financial contribution has been received in respect of
the goods by selected non-cooperating exporters, and determining whether a
benefit had been conferred to those exporters under this program. This
information was not provided.
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Furthermore, it is noted that this program is limited to enterprises in specific
regions in China. Customs and Border Protection requested the GOC provide
information as to the location of all ARW exporters in China, but this was not
provided.

In the absence of the above relevant information, Customs and Border
Protection noted that an exporter in Investigation 177 into HSS received this
benefit, and in light of this receipt of the program by a selected cooperating
exporter in Investigation 177, Customs and Border Protection cqgiderfy i
likely that selected non-cooperating exporters in this investiggi n

eligibility criteria for this program, have accessed this pro tMfefore
received a financial contribution under this program.
In the absence of usage information, Customs o tection

considers that;

e 5.2B69TACC (2), (3), (4) and (
whether a benefit has bee

pprgpriate for determining
lected non-cooperating

re

¢ s.269TACC(6) is inappropria r determining the total amount of

Therefore, in accordancNQ TACC(7), Customs and Border Protection
determines that sel8yted non®eooperating exporters have had benefits
program during the investigation period in the
form of dir . Fof funds (grants).

amount of subsidy attributable to that benefit under

S. C(7), Customs and Border Protection considers that the subsidy
amouMycalculated for selected cooperating exporters in Investigation 177 as
a reasonable basis for calculating the subsidy amount attributable to selected
non-cooperating ARW exporters in this Investigation, and has used this
information as a basis for its calculations.

In attributing the amount of subsidy to each unit of ARW under
8.269TACC(10), the benefit under each subsidy program has been attributed
using the lowest total sales volume of the selected cooperating exporters, in
the absence of actual sales data for the selected non-cooperating exporters.
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V.5 The amount of the subsidy in respect of the goods for Programs
31, 32, 35, 41, 42, 43, 44, 46, 47, 48, 50, 51, 53 and 56

el operating ex r

Selected cooperating exporters reported receiving financial contributions
under one or more of these programs during the investigation period.

In accordance with s.269TACC(6)(a), the amount of that
equal to the sum granted.

In accordance with s.269TACC(10), the total a t y received by

the selected cooperating exporter under e ogranghas been apportioned
to each unit of the goods using that expgffer’ s volume.
-_u »

Customs and Border Protection considers a zero subsidy rate is applicable to
all other selected cooperating exporters under these programs.

ed to provide usage information considered necessary to
whether a financial contribution has been received in respect of
the gdWgs by selected non-cooperating exporters, and determining whether a
benefit had been conferred to those exporters under these programs. This
information was not provided.

Additionally, it is noted that some of these programs are limited to enterprises
in specific regions in China. Customs and Border Protection requested the
GOC provide information as to the location of all ARW exporters in China, but
this was not provided.

In the absence of the above relevant information, and in light of the above
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receipt of the program by selected cooperating exporters, Customs and
Border Protection considers it likely that selected non-cooperating exporters
are eligible for these programs in their respective provinces.

In the absence of usage information, Customs and Border Protection
considers that:

e s5.269TACC (2), (3), (4) and (5) are Inappropriate for determining
whether a benefit has been conferred to selected non-cooperating
exporters under these programs; and

s $.269TACC(6) is inappropriate for determining the total &g
subsidy attributable to that benefit.

er Protection
b&nefits
gnion period in the

Therefore, in accordance with s.269TACC(7), Custoryg
determines that selected non-cooperating exporters
conferred to them under these programs durin int
form of direct transfers of funds (grants).

In calculating the amount of subsidy gk
s.269TACC(7), Customs and Bord 4@ e onsiders that the subsidy
amount calculated for selected coop8§@ting €xporters as a reasonable basis
for calculating the subsidy ghoUnt attrid®table to selected non-cooperating
ARW exporters in this igyeXgjgatio’g and has used this information as a basis
for its calculations. \

In attributing e aflo ubsady to each unit of ARW under

s.269TACCWC @ nefit under each subsidy program has been attributed

usmg t lowe toM sales volume of the selected cooperating exporters, in

ual sales data for the selected non- cooperatlng exporters.
V.6 he amount of the subsidy in respect of the goods for Programs
21, 29, 36, 37, 38 and 39

Selecte rating exporters

Customs and Border Protection has determined that none of the selected

cooperating exporters have received financial contributions in respect of the

goods under these programs during the investigation period.

Customs and Border Protection therefore considers a zero subsidy rate is
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................................

applicable to all selected cooperating exporters under these programs.
j non-cooperatin [

For selected non-cooperating exporters, no information was provided by
~ gither the GOC or the individual exporters themselves regarding whether
benefits were conferred on these exporters under these programs.

The GOC was asked to provide usage information considered necegsary to
determine whether a financial contribution has been received i
the goods by selected non-cooperating exporters, and deterppimy
benefit had been conferred to those exporters under these
information was not provided.

Additionally, it is noted that some of these pro a d to enterprises
in specific regions in China. Customs and Bordgr Prot&tion requested the
GOC provide information as to the locatjgfl of exporters in China, but
this was not provided

Furthermore, Customs and Border ection requested from the GOC
information as to the locatigf of all ARV®exporters in China, but this was not
provided. Noting that a somdpof these programs are limited in operation
to specific areas in Chi& and Border Protection does not have

to the Wcation of selected non-cooperating exporters.

reliable information
eg ’ hture and eligibility criteria for each subsidy, and in
or MfoWration, it is considered that the financial contribution

Having r

light of fth _

re program was in respect of all goods sold by that exporter
(i g

ARW).

In the absence of usage information, Customs and Border Protection
considers that:

¢ s.269TACC (2), (3), (4) and (5) are inappropriate for determining
whether a benefit has been conferred to selected non-cooperating
exporters under these programs; or

e 8.269TACC(6) is inappropriate for determining the total amount of
subsidy attributable to that benefit.

Therefore, in accordance with 8.269TACC(7), Customs and Border Protection
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determines that selected non-cooperating exporters have had benefits
conferred to them under these programs during the investigation period in the
form of direct transfers of funds (grants).

In calculating the amount of subsidy attributable to that benefit under
8.269TACC(7), Customs and Border Protection considers that:

1. where the legislative instrument that establishes the program specifies
the maximum financial contribution that can be made under that
program, that maximum amount be the amount determined
benefit for each program;

instrument exists), the amount of the financial
considered to be the maximum amount found

This is summarised in the below table.

Program

Program 21

Program 29

Program 36

Program

ra ‘-@..

hd

Notice of Huzhou Government Office Concerning
Announcement of Criteria for Superstar Enterprises,
Excellent Enterprises and Backbone Enterprises

In attriyting the amount of subsidy to each unit of ARW under
8.269TACC(10), the benefit under each subsidy program has been attributed
using the lowest total sales volume of the selected cooperating exporters, in
the absence of actual sales data for the selected non-cooperating exporters.
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