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Attention: Mr. Tim King, Case Manager

Re: Dumping and Subsidy Investigation in respect of A4 Copy Paper
Exported from the Republic of Indonesia - Anti-Dumping Notice No.
2016/33

Dear Sir,

The Government of Indonesia (“GOI") submits this submission because of its deep
concern on the results of the Second Preliminary Affirmative Determination (“2nd
PAD") Report Number 341A issued by the Australia Anti-Dumping Commission (“the

Commission”) on 4 November 2016.

We believe that the 2nd PAD has no legal and factual basis and has not been
supported by evidence. This submission will provide GOI's response with respect to
benchmark price and log export ban in the context of particular market situation as
well as Indonesia’s National Long Term Forestry Plan. This submission should be

read on top of previous submissions which the GOI has submitted.!

1 submission Number: 25, 35, 36, 44, 70 and 112.



A. BENCHMARK PRICE

1.

We are of the strong view that the Commission has not exerted its best efforts
yet in analysing the price of identical or similar goods in Indonesia. The
Commission should first consider whether there were market prices from actual
transactions within the country under investigation. With respect to this price
benchmark, the Commission noted that private forests accounted for a low
proportion of the total timber harvest and of forest land in Indonesia. This is
true. Our national constitution has mandated that the land, the waters and the
natural resources within shall be under the powers of the State and shall be
used to the greatest benefit of the people.2 However, it does not automatically
mean that the GOI is becoming a predominant supplier of products, or has the
right to set or control the price. Indonesia is a market economy not a planned
economy. Indonesia’s economic policy implements system where decisions
regarding investment, production, and distribution are based on the interplay of
supply and demand which determines the prices of goods and services. In order
to explore the natural resources the GOI has empowered the private sector to
utilize the allocated industrial forests (not natural forests) at their own expenses

as the GOI does not have sufficient financial resources.

The GOI would also like to caution the Commission that even where evidence
indicates that the government is a predominant supplier of goods, evidence
other than government market share must be considered and analyzed before
an investigating authority can conclude that there has been market distortion.
In US - Anti-Dumping and Countervailing Duties (China), the Appellate Body
emphasized that "[a]n investigating authority cannot, based simply on a finding
that the government is the predominant supplier of the relevant goods, refuse

to consider evidence relating to factors other than government market share."?

Based on the erroneous assumption that the GOI predominantly provides the

land and has intervened the price so that it "artificially low"”, the Commission

2 The 1945 Constitution of the Republic of Indonesia, Chapter XIV Article 33(3).

3 Appeliate Body Report, US - Countervailing Measures (China), para. 4.51 (quoting Appellate Body
Report, US - Anti-Dumping and Countervailing Duties (China), para. 446).



was quick to resort to regional benchmark price reported by RISI and Hawkin
Wrights as the basis for its benchmark price. This included bleached eucalyptus
craft pulp pricing in China and Korea. The GOI would point out at two particular
reasons why using the benchmark price is improper. First, the dry bleached
eucalyptus craft pulp differs with raw material used in Indonesia’s pulp mills,
namely acacia wet pulp in price and usage. There is a substantial price
difference between these materials and the dry bleached eucalyptus craft pulp

is a raw material input for tissue paper rather than copy paper. Second, based

on information from Indonesia’s exporter China’s imports of raw material come
from Brazil and Chile in the form of dry pulp. This fact alone will increase the
cost of production in China, as opposed to that of Indonesia, as China has to
process the dry pulp raw material input into a wet pulp first before processing
further. This is addition of the freight cost that China has to bear. As for
Indonesia’s mills, they use wet fiber directly harvested from their integrated
plantation or buy from other suppliers at market price. Third, Indonesia has
also endowed by arable land, perfect soil for acacia trees which take a relatively
short time to grow (5-6 years). This is what we called factor endowment and

comparative advantage.

4, We are of the strong view, therefore, that price differences cannot be used
as evidence of a particular market situation as the differences is a natural
condition introduced by David Ricardo in its economic theory of Comparative
Advantage. This theory has advocated the work gains from trade between
nations that arise from differences in their factor endowments or technological
progress. In fact those differences in price explain why countries engage in

international trade in the first place!
B. LOG EXPORT BAN

5. In the context of ‘market situation’ allegation concerning the Indonesian paper
industry, the petitioner (Australian Paper) claimed that the allegation was based
on the finding of USITC which cited a news on request by the Indonesian Forest

Concessionaires Association for the government to lift log export ban. This



¥

request was based on the Association’s estimate that the ban had resulted in
the price for timber from Indonesian natural forests being around half the price
of tropical logs in international markets.* In this circumstance the GOI would

like to clarify that the Association’s request referred to hard wood log

(Merbau _and_ Meranti) which are the raw materials for construction
(housing) and furniture. No discussion on softwood as raw material for paper

on that cited news.

The GOI would also like to remind the Commission that even if there were
export restraints, including export bans, the panel on US - Export Restraints
found that export restraints do not constitute countervailable subsidies as
defined in the SCM Agreement. That is, in other words, such restraints do not
amount to a subsidy nor “artificially” depress log timber prices. The
Commission has not advanced any evidence on how, why, to what extent and
by how much such alleged export timber bans have actually affected timber
prices in Indonesia. It has simply speculated that if such bans exist that they
would have some price effect on timber prices in Indonesia. The Commission
has undertaken no investigation as to whether there are any such export
controls in effect during the investigation period or, if there are, what effect
they may have had on timber and pulp prices and how this has flowed through
to prices for A4 Copy Paper. Basically, as an investigating authority the
Commission has failed to investigate the claims by Australian Paper in its

application.

This raises the guestion of why the Commission has failed to undertake its
investigative responsibilities. It is the GOI's understanding that under Australian
administrative law provisions, this gives rise to a number of errors of law (e.g.
failure to take into account relevant considerateness, failure to base decisions
on evidence, etc.) and this give rise to the question of whether there is a

reasonable suspicion of bias. This is of significant concern to the GOI.

4 http://www.lesprom.com/en/news/The_Indonesian_Forest_Concessionaires_Association_calIs_for_Iiftin
g_ban_on_log_exports_63559/



10.

It would seem that the object of the application by Australian Paper, is to obtain
tariff protection in the form of anti-dumping measures to exclude import
challenges from the Australian A4 Copy Paper market together with increasing
its market share through the acquisition of a loss making business from BJ Ball.
It would appear that the Commission is complicit in supporting this in its
approach and treatment of so called “benchmark prices”, which are not properly
comparable with prices in Indonesia, and alleged export bans on timber that are
not relevant, to the extent that they may have existed, on timber used in the
production of pulp.

In this context the GOI is concerned that the Commission has not approached
and consulted with the GOI to address and correct the factual errors in its 2nd
PAD report despite the GOI’s effort to invite the Commission to visit Indonesia
to verify the government’s questionnaire. Instead it has resorted to information,
which it has not verified, acknowledges that it is not comparable, which is
inherently distorted and basically cannot be relied upon. This reflects on the
integrity of the Commission. Any report to the relevant Minister of the
Australian Government must reflect these issues. To do otherwise would be to

mislead the Minister.
The GOI would further warned the Commission’s statement that:

“In undertaking this assessment, the Commission considers that the evidence
does not have to be conclusive before a ‘market situation’ finding may be

made. Rather, it must be relevant and reasonably reliable.”

While the panel in US - Countervailing Measures (China) found that allegations
"predicated solely on the existence of the export restrictions and their
suppressing effect on prices" were an insufficient basis on which to even initiate

a countervailing duty investigation.”®

5 second Preliminary Affirmative Determination Report Number 341A (Second PAD) p.88.
6 panel Report, US - Countervailing Measures (China), para. 7.391.



11. As for the allegation that the log export ban constitute a condition of over
supply the Commission was of the view “that these programs have increased
the availability of timber relative to demand and hence resulted in artificially
low prices for Indonesian logs and pulp.”” The GOI clarifies that the condition of
oversupply in domestic market of softwood does not exist. This has been
proven by the following facts. First, there has been increasing trend of softwood
importation to Indonesia for example chemical wood pulp (HS Code 4703.11) of
18,05% and chemical wood pulp (HS Code 4704.11) of 41,92% respectively
during the period of 2011-2015. It shows that Indonesia still need an imported
raw material. It also indicates that the price in Indonesia is still attractive to
foreign supplier countries, and not “artificially low” as alleged. Second, there is
a Ministerial Decree prescribed that the concession holders are only able to
develop 70% of its concession land while the rest of the land should be
dedicated to social and environment development.® It also obviously shows that
the concession holders are unable to fully maximize their concession land

allocation for the sake of raw material plantation.
C. THE NATIONAL LONG TERM FORESTRY PLAN 2006-2015

12. The GOI strongly believes that Master Plans do not have any impact on prices in
the market or price of the product at issue. The National Long Term Forestry
Plan 2006-2015 is a long-term visionary plan by the GOI to develop forestry
products as mandated by national constitution. This plan provides guidance for
the management of forests for the common welfare of the nation in order to
ensure that all citizens are given the opportunity to have productive lives with
an acceptable standard of living. This policy document is not unusual among

governments across the world. Australia is not an exception.

7 second Preliminary Affirmative Determination Report Number 341A (Second PAD) p.108.

8 Ministerial Decree of Environmental Affairs and Forestry Number P.12/MENLHK-11/2015 concerning The
Development of Industrial Forest.



The GOI reemphasizes that the 2nd PAD and the allegations toward Indonesia pulp
and paper industry are misleading and unsubstantiated. The GOI, therefore,
strongly encourages the Commission to revisit the matter and consult it with the
GOI. To that purpose and for the sake of a balance and impartial judgment the
GOI's respectfully invites the Commission to meet up with the GOI in order to verify
the government’s questionnaire.

Yours faithfajly,

i~

Pradnyawati
Director of Trade Defence

ce:

1. Minister of Trade of the Republic of Indonesia;

2. Director General of Foreign Trade;

3. Director General of International Trade Negotiation;

2. H.E. Ambassador of Indonesia for Australia, in Canberra;
3. Trade Attaché of Indonesia for Australia, in Canberra.



