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Mr Tim King

Assistant Director .
Australian Anti-Dumping Commission
55 Collins Street

Melbourne VIC 3008

Dear Mr King,

' PRELIMINARY AFFIRMATIVE DETERMINATION NO. 341A — A4 COPY PAPER
FROM INDONESIA

This submission, made on behalf of the Sinar Mas Group (“SMG”), refutes the Anti-
Dumping Commission’s findings in its Preliminary Affirmative Determination (“PAD”) No.
341A that -

a) a particular market sitnation (“PMS”) existed in the Indonesian A4 copy paper market
during the investigation period; and
" b) the actual costs of pulp recorded in the records of SMG’s A4 copy paper producing
mills, Indah Kiat, Tjiwi Kimia and Pindo Deli, do not reasonably reflect competitive
market costs associated with the production or manufacture of like goods.

Particular Market Situation :

Whilst it is true that the Customs Act (“the Act”) does not provide a definition of particular
circumstances or factors which would satisfy the Minister that a PMS exists, the
Commission’s statement that “the WTO Anti-Dumping Agreement is similarly silent to the
definition of the concept of a ‘market situation referred to within Article 2.2”" is untrue.

Article 2.2 of the Anti-Dumping Agreement (“ADA™) defines the existence of a PMS as
follows: - -

.. when, because of the particular market situation or the low volume of the sales in the
domestic market of the exporting country, such sales do not permit a proper
comparison.... (emphasis added)

While this ADA definition does not provide details of PMS factors, it does make clear that
they must be such that they do not permit a proper comparison of domestic and export prices.

1pAD No. 341A, Appendix 2, section A2.3.
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Consequently; to be satisfied that a PMS exists in the Indonesian A4 copy paper market, the
Parliamentary Secretary must have evidence to satisfy him that the situation in this market is
such that, because of the PMS, prices of domestic sales of A4 copy paper are not properly
comparable with prices of exports of A4 copy paper.

It is paramount that PAD No. 341A provides absolutely no evidence that the situation in the
Indonesian A4 copy matket is such that domestic prices of sales of like goods in that market
“are not properly comparable with A4 copy paper export prices. It must follow that there
" cannot be a finding of a PMS in the Indonesian A4 copy paper market such that domestic

sales of like product in the Indonesian market are not suitable for use in determining normal
values in accordance with s269TAC(1) of the Act. E .

The Commission’s statement that the term ‘a situation” for the purpose of a ‘market situation’
- assessment defies precise definition? is not correct. As outlined above, Article 2.2 of the
ADA provides a precise definition of a ‘market situation’, and this precise definition has not
been taken into account by the Commission in its PMS finding. In not taking this Article 2.2
of the ADA definition into account the Commission has not met the Australian obligation
under international law to conform with the ADA in its determination of dumping margins.

It is quite remarkable that in PAD No. 341A the Commission has correctly stated that in -
assessing whether a ‘market situation’ exists, the Commission needs to examine the extent to
which domestic prices are distorted and unsuitable for proper comparison with
corresponding export prices (emphasis added)’, yet has not examined this in its assessment
of a PMS in Indonesia’s A4 copy paper market.

The Commission considers that the evidence upon which a PMS finding is made “does not
have to be conclusive™* It is clear from the above that there must be conclusive evidence
that the market situation is such that domestic and export prices are not properly comparable.

The Commission’s assessment that there is a PMS within the Indonesian A4 copy paper
market is based on its view that there has been distortion of the domestic price of A4 copy
paper as a direct result of — :

— the Government of Indonesia’s (“GOI"S_”) involvement within the forestry and pulp
industries through its support for the development of timber plantations; and
—  the GOD’s prohibition of the export of timber logs.’ '

It is the Commission’s view that the above GOI policies/programs have resulted in artificially
low prices for [ndonesian logs and pulp which have flown through to artificially low
domestic prices for A4 copy paper.® If this were to be a fact, which we believe it is not, it is
not just domestic prices for A4 copy paper which would be artificially low, as the artificially
low prices for Indonesian logs and pulp, being inputs for A4 copy paper, would lower the
production costs of A4 copy paper for sale in all markets. Consequently, the domestic and -
export prices of A4 copy paper would be equally affected by the said GOI policies/programs.

2 pAD No. 341, Appendix 2, section A2.3.
? Ibid. N

4 |bid, section A2.4.

5 ibid, section A2.10.3.

5 1bid.
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Consequent upon the foregoing, the abovementioned GOI policies/programs concerning -

- Indonesian timber and pulp industries cannot create.a PMS for A4 copy paper as they are not
such that they do not permit a proper comparison of Indonesian A4 copy paper domestic and
export selling prices. ) :

It is of important note that the Commission’s Dumping and Subsidy Manual’s description of
the practice concerning ‘Market Situation’, upon which it has relied on to assess a PMS in the
Indonesian A4 copy paper market, is inconsistent with the PMS definition per Article 2.2 of
the ADA. It makes no mention of the fact that, for a situation in the market of the country of
export to be such that sales in that market are not suitable for use in determining a
s269TAC(1) normal value, the situation must be such that domestic selling prices are not
properly comparable with export prices. It therefore ignores Australia’s international law
obligation to conform with the ADA in determination of dumping margins. '

It is-also of important note that, if the said GOI policies/programs were to effect the prices of
A4 copy paper, they would equally effect its domestic and export prices and are therefore to
be the subject of the subsidy investigation, not the PMS segment of the dumping
investigation. '

Putting aside the fact that the Commission’s finding of a PMS is incorrect because the GOI
policies/programs upon which it based. its finding are not such as to not permit proper
comparison of domestic and export prices, PAD No. 341A provides no reasonable grounds
for its finding that these GOI policies/programs distorted the Indonesian domestic price for
A4 copy paper.

The GOI policies/programs that the Commission considers distort domestic A4 copy paper
prices are those relating to “the GOI's involvement within the forestry and pulp industries
through it support for the development of timber plantations and its prohibition of the export
of timber logs”.” It is the Commission’s view that these policies/programs have increased the
availability of timber relative to demand and hence resulted in artificially low prices for
Indonesian logs and pulp which have flown through to artificially low domestic prices for A4

copy paper.® :

It is important that the Commission acknowledges “the fact that Indonesia has a significant
natural comparative advantage in the production of timber and pulp”.® The comparative

advantages cited by the Commission are —

— access to favourable tree species;
_ Indonesia’s soil and climatic conditions; -
“_ Indonesian acacia species timber has a growth cycle of 5-6 years compared to 20-25
. years in sub-tropics regions; R :
— production techniques;
— economies of scale; and
— linkages to key growth markets associated with the involvement of the SMG and
APRIL Group in the Indonesian pulp industry.'*

7 PAD No. 341A, Appendix 2, section A2.10.3.
® Ibid. :

? Ibid. .

10 |bid, sections A2.10.1 and A2.10.3.
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‘Concerning “the GOI's involvement within the forestry and pulp industries through its
suppoit for the development of timber plantations”, the Commission has cited several GOI
policies/programs concerning support for timber plantation development but has provided no
evidence from which it can be reasonably concluded that these policies/programs have
resulted in artificially low prices for Indonesian logs and pulp.

It is important that in making conclusions concerning the GOI’s ongoing support for the pulp
industry, the Commission has relied upon aged GOI plans that did not exist during the
investigation period (2015). For example, the FAO.2010 referred to in footnote 116 on page
102 of the PAD is said to refer to “the reversal of the ban on natural forest timber for pulp
manufacturing; the provision of seven million hectares of natural forest concessions to assist
the pulp and paper sector; and the issuing of permits to allow the use of timber waste for
pulp”. Whereas, in February 2013, SMG declared a zero deforestation commitment and
undertook not to clear cut any further waste land for logging purpose. Since that time it has
been using only plantation fibre and the use of timber waste does not arise. The Commission

is aware that SMG is using only pulp produced from Acacia wood from plantations.

Similarly, the Commission has provided no evidence from which it can be reasonably
concluded that the prohibition of the export of logs has resulted in artificially low prices for
Indonesian logs and pulp. It is of note that export restraints do not provide responsibility to
domestic producers to provide goods to'the domestic market. '

It cannot be understood how the Commission can have the view that “the distortion of the

domestic price for A4 copy paper is the direct result of .. _prohibition on the export of timber
logs”,"! when it is also of the view that timber used for the production of pulp is not affected

by the log export ban. The Commission states that: - "

With regard to plantations either owned or operated by pulp producers, it is the
Commission’s view that this timber is not directly affected by the export ban as it is
grown for the purpose of producing pulp and hence it is unlikely that it would be
exported irrespective of whether it was covered by the ban. The Commission has adopted
this view because this timber is a key input into pulp producers production processes. 12

As the timber used in the pr.o'duction of the hardwood pulp used in the pfoduction_ of A4 copy
_paper (Acacia) is plantation timber, it must follow that the GOI’s log export ban does not
affect this timber and therefore cannot distort the domestic price of A4 copy paper. The

Commission is aware that the Acacia timber used in the production of the pulp used in the
production of A4 copy paper is plantation timber. '

It is also of note that “The Indonesian Forest Concessionaries Association™ repott referred to
in footnote 124 on page 104 of the PAD, the ground for the Commission’s statement that the
log export ban “had resulted in the price for timber from Indonesian natural forests being.
around half the price of tropical logs in international markets”,* refers to meranti and merbau

logs which are for use by the furniture industry, not for pulp production.

11 pAD, Appendix 2, section A2,10.3.
12 |hid, section A2.10.1.
13 bid.
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It cannot be reasonably concluded from the Commission’s findings that prices of Indonesian
- logs are lower than the prices of Malaysian logs and prices of Indonesian pulp are lower than-
~ the prices of CIF imports of pulp into China and Korea that GOI policies/programs plans
have resulted in artificially low Indonesian timber and pulp prices. This is particularly so
when it has been found by the Commission that “Indonesia has a significant natural
comparative advantage in the production of timber and pulp” as outline above.

We would like to point out that the Commission’s statement that Indah Kiat’s Exporter
Questionnaire Response pp 39-43 “confirmed that there were direct or indirect price control
or guidance concerning A4 copy paper within the Indonesian market”* is a false statement.
The GOI has no price control -or guidance in relation to A4 copy paper and Indah Kiat’s
Exporter Questionnaire Response provides no information to the contrary. In fact it makes
statements that their A4 copy paper prices are not controlled or guided by the GOI or any
external party, and this was not questioned by the Commission’s verification team.

There is no way that the Parliamentary Secretary can be satisfied on the basis of
consideration of the totality of all relevant available evidence that a ‘market situation’ exists
for the purposes of s269TAC(2)(a)(ii). There is no PMS in the Indonesian A4 copy paper
market 'such that sales in that market are not suitable for use in determining a price under
s269TAC(1). ' :

Competitive market costs

It is demonstrated above that the Commission’s investigation has found no evidence from
which it can be concluded that there is a PMS in the Indonesian A4 copy paper market. Itis
also demonstrated hereunder that the Commission’s investigation has found no evidence from
which it can be concluded that Indah Kiat’s, Tjiwi Kimia’s and Pindo Deli’s recorded costs of
pulp used in the production of A4 copy papet do not reasonably reflect competitive market
Ccosts. :

As is the case with PMS, neither the Act nor the Regulations!® provide a definition of
‘competitive market costs’. However, the ADA does define the costs to be used in the
‘calculation of the cost of production and sale of the product under investigation. Atrticle
2.2.1.1 of the ADA provides the following definition:

For the purpose of paragraph 2, costs shall normally be calculated on. the basis of
records kept by the exporter or producer under investigation, provided that such records
are in accordance with the generally accepted accounting principles of the exporting =
country and reasonably reflect the costs associated with the production and sale of the
product under consideration. (emphasis added).

The Commission accepted at its verification visit that the accounting records kept by SMG
mills are in accordance with the generally accepted accounting principles (“GAAP”) of"
Indonesia. The Commission’s verification team reported in its Verification Reports in
relation to Indah Kiat and Tjiwi Kimia that = :

¥ pAD No. 341A, Appendix 2, section A2.10.2
15 Cystoms (International Obligations) Regulations 2015
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— the verification team 1is satisfiéd that Indah Kiat’s/Tjiiwi Kimia’s CTMS data is
complete, relevant and accurate’® (emphasis added)

As neither the Act nor Regulations provide a definition of the term ‘competitive market costs’
‘used in Regulation 43(2), and the origin of Regulation 43(2) is Article 2.2.1.1 of the ADA,
this term - should be interpreted as cosits recorded by the exporter or producer under
investigation that reasonably reflect the costs associated with the production and sale of the
product under consideration in accordance with Article 2.2.1.1 of the ADA. This would then
be in accordance with the Australian obligation under international law to conform with the

ADA in determination of dumping margins.

The pulp costs recorded by SMG mills in their costs of production of A4 copy paper are in
accordance with Indonesia’s GAAP and reasonably reflect the costs associated with the
production of A4 copy paper. They should therefore be considered competitive market costs
and taken into account by the Commission in its calculation of the cost of production of A4
copy paper in accordance with Regulation 43(2).

While we disagree with the Commission’s finding that the prices of pulp used in the
production of A4 copy paper are artificially low because of GOI policies/programs distorting
timber prices, even if it were to be the case that the prices of pulp used in the production of
‘A4 copy paper are artificially low because of these GOI policies/programs, this cannot lead to
a determination that the pulp costs used in the production of A4 copy paper do not reasonably
reflect competitive market costs. Notwithstanding the effect of GOI policies/programs on the
pulp costs included in the production costs of A4 copy paper, the actual cost records of the
SMG mills in respect of A4 copy paper verified by the Commission reasonably reflect the
costs associated with the production of A4 copy paper and therefore should be taken into
account in the Commission’s CTMS calculation. '

That GOI policies/programs may result in lower pulp prices 1s not a sufficient basis for
concluding that SMG mills’ production records do not reasonably reflect the production of
A4 copy paper is confirmed by the WTO Appellate Body’s uphold of the WTO DSB Panel’s
finding in European Union — Anti-Dumping Measures on Biodiesel from Argentina (AB-
2016-4). In para 7.2 of its report the Appellate Body reports as follows:

With respect to the application of Article 2.2.1.1 to the anti-dumping measure on

biodiesel, we agree with the Panel that the EU authorities’ determination that domestic

prices of soybeans in Argentina were lower than international prices due to the

Argentine export tax system was nol, in itself, a sufficient basis for concluding that the

producers’ records did not reasonably reflect the costs of soybeans associated with the

- production and sale of biodiesel, or for disregarding the relevant costs in those records
when constructing the normal value of biodiesel.

. We cannot accept the Commission’s statement in PAD No. 341A to the effect that it has
ignored the Panel decision now upheld by the Appellate Body as reported above on the
ground that “The Commission has considered Australian domestic legislation in its-approach
in this PAD in relation to cost consiruction.”’. As the Australian domestic legislation

16 |ndah Kiat and Tjiwi Kimia Verification Reports, sections 4.5 and 4.4 réspectively. “CTMS” is an abbreviation

of Cost to Make and Sell.
17 pAD No. 341A, section 6.9.1.
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- provides no definition of ‘competitive market costs’, the Commission should have made
reference to Article 2.2.1.1 of the ADA to comply with Australia’s international obligations.

Furthermore, if the Commission does not consider that in the absence of a definition of
‘competitive market costs’ in Australian legislation it should consider the terms of Article
2.2.1.1 in relation to cost consiruction, it should then use dictionary definitions of
‘competitive market’ in its cost construction consideration. According to dictionaries, a
competitive market may be symmarised as one in which a large number of producers
compete with each other to satisfy the wants and needs of a large number of consumers. It
follows that the Indonesian pulp market is a competitive market. That the Indonesian market
‘price of pulp may be affected by GOI policies/programs does not make the Indonesian pulp
market a non-competitive market. '

Conclusion

It is demonstrated by this submission that there is no evidence upon which it can be
reasonably concluded that there is a PMS in the Indonesian market for A4 copy paper nor a
non-competitive Indonesian market for pulp. Consequently, normal values for A4 copy paper
exported by SMG mills should be determined in accordance with s269TAC(1) of the Act and
the production cost of these exports should be based on the production cost records of the

mills.

The unjustified provisidnal anti-dumping measures (securities) in place following PAD No. .
341A are obviously negatively impacting on SMG’s economic performance and if not
withdrawn will be subjected to judicial proceedings.

Y ours sincerely,
Py -
/ . L
H rd . :
Roger’Simpson



