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1 BACKGROUND

On 8 June 2017, the Commissioner of the Anti-Dumping Commission (the Commissioner)
gave public notice of his decision to initiate an investigation in respect of the alleged
dumping of wind towers (the goods) exported from The Socialist Republic of Vietnam
(Vietnam). Anti-Dumping Notice (ADN) No. 2017/78 provides further information on the
investigation and is available on the Commission’s electronic public record (EPR 405) at
www.adcommission.gov.au.

Following the initiation of the investigation, the Commission wrote to Siemens Ltd
(Siemens) inviting Siemens to cooperate with the investigation. Siemens responded to the
Commission’s invitation and completed the importer questionnaire and relevant
attachments.

Commission staff conducted verification of the information provided by Siemens at
Siemens’ offices at Bayswater, Victoria on 1 August 2017.

1.1 Import context

Siemens imported wind towers from Vietnam during the investigation period (1 January
2015 - 31 December 2016).

Siemens does not sell wind towers but imports wind towers for use in constructing wind
farms. The wind farms are constructed by Siemens as turnkey power generation projects.

As Siemens does not on-sell wind towers (except as part of a wind farm), the verification
task did not include verifying downstream sales or assessing the profitability of downstream
sales.

The Australian industry has previously tendered to supply wind towers to Siemens and so
the verification team sought information from Siemens concerning its tender processes, in
particular the verification team sought to understand why Siemens purchased wind towers
from Vietnam rather than from the Australian industry.
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2 IMPORTS

2.1 The goods

The verification team confirmed that Siemens imported the goods during the investigation
period matching the description of the goods that are the subject of the application.

2.2 Verification of importation costs

The verification team verified the accuracy of importation costs listed by Siemens in its
response to Part B of the importer questionnaire to the source documents in accordance
with ADN 2016/30.

Details of the verification are contained within the verification work program at Confidential
Attachment 1.

22.1 Overseas freight and Insurance costs

The verification team noted overseas freight and insurance costs were combined within a
single figure within the Importer Questionnaire Response.

2.3 Import listing
Siemens confirmed that the import listing extracted from the Australian Border Force import

database is a complete list of imports of the goods over the investigation period. The list of
imports is contained within the verification work program at Confidential Attachment 1.

2.4 Forward orders
Siemens provided a listing of forward orders in the importer questionnaire response.
2.5 Theimporter

The visit team considers that Siemens is the beneficial owner of the goods at the time of
importation and is therefore the importer.

2.6 The exporter

Subject to further inquiries, the verification team considers that Korea based CS Wind
Corporation (CS Wind Korea) is the exporter of the goods. CS Wind Korea exports wind
towers from Vietnam by means of its subsidiary CS Wind Vietham Limited Liability
Company (CS Wind Vietnam).

Siemens is invoiced for wind towers made in Vietnam by a Denmark-based entity that is
related to Siemens, Siemens Wind Power A/S (Siemens Denmark). Siemens provided the
Commission with a Part B response to the importer questionnaire suggesting that Siemens
Denmark was the exporter however Siemens told the verification team that CS Wind
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Vietnam was the exporter.l Siemens suggested that the export price should be based on
the free-alongside-ship (FAS) price between CS Wind Korea and Siemens Denmark.

The Act does not define the term “exporter”. The Commission will usually identify the
exporter as a principal in the transaction, located in the country of export from where the
goods were shipped, that gave up responsibility by knowingly placing the goods in the
hands of a carrier, courier, forwarding company, or its own vehicle for delivery to Australia;
or a principal in the transaction, located in the country of export, that owns, or previously
owned, the goods but need not be the owner at the time the goods were shipped. CS Wind
Korea is not located in Vietnam however invoices and purchase orders provided to the
verification team demonstrate that it is the principal in the transaction with Siemens
Denmark and directs CS Wind Vietnam to supply from Vietnam on its behalf.

2.7 Related party suppliers

The verification team identified that Siemens is invoiced for wind towers made in Vietnam
by a related party, Siemens Denmark. The verification team found no evidence to
suggest that CS Wind Korea is related to Siemens or Siemens Denmark; accordingly the
verification team considers that the exporter is not a related party to the importer.

2.8 Arms length

In respect of the transaction between Siemens Denmark and CS Wind Korea, concerning
imports of the goods to Australia by Siemens during the investigation period, the verification
team found no evidence that:

e there was any consideration payable for, or in respect of, the goods other than its
price; or

e the price was influenced by a commercial or other relationship between the buyer,
or an associate of the buyer, and the seller, or an associate of the seller; or

e the buyer, or an associate of the buyer, was directly or indirectly, reimbursed,
compensated or otherwise received a benefit for, or in respect of, whole or any part
of the price.

However, no officers of Siemens Denmark attended the verification and it was not clear
whether Siemens held a full set of documents for the transactions between Siemens
Denmark and CS Wind Korea; accordingly the verification team considered that it had
limited visibility of the transactions between Siemens Denmark and CS Wind Korea.
Subject to that qualification it appeared to the verification team that sales of the goods (as
between Siemens Denmark and CS Wind Korea) imported to Australia by Siemens during
the investigation period were arms length transactions.?

1 See also Siemens’ submission at EPR document 4 at [1.3].

2 Section 269TAA of the Act outlines the circumstances in which the price paid or payable shall not be treated as being
at arms-length. These are where: there is any consideration payable for or in respect of the goods other than price; the
price is influenced by a commercial or other relationship between the buyer, or an associate of the buyer, and the seller,
or an associate of the seller; or, the buyer, or an associate of the buyer, will, directly or indirectly, be reimbursed, be
compensated or otherwise receive a benefit for, or in respect of, the whole or any part of the price.
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3 TENDER PROCESS

3.1 Factors considered in the award of tenders

Siemens provided the verification team with evidence that Siemens operated a tender
process for the supply of wind towers to Siemens’ Hornsdale Il wind farm project during the
Commission’s investigation period.

The evidence showed that Siemens assessed tender applicants for the Hornsdale project
under strict qualification criteria. These criteria included the ability of a supplier to meet
requirements for wind tower consistency, safety and environmental performance of
supplied wind towers and logistics for transporting the wind towers from the place of
manufacture to the wind farm location.

Siemens stressed the importance of awarding tenders to sufficiently qualified applicants,
particularly those applicants that could demonstrate they could meet the Hornsdale project
delivery timeframe while also maintaining the standard of quality required by Siemens.

Siemens argued that it made the tender award decision after a full evaluation of both base
product costs and associated qualification costs to arrive at a ‘total cost’ for each wind tower
supplier. The concept of total cost includes considerations such as payment terms, duties,
transportation, qualification as well as factors such as quality level.

The total cost was considered alongside a ‘Supplier Comparison Factor’ or SCF which
sought to quantify differences between onshore and offshore suppliers to enable Siemens
to make an objective comparison between tender applicants. Siemens provided the visit
team with evidence of tender awarding procedure to support its claims.

The overarching consideration for Siemens was whether a wind tower supplier could
reliably supply wind towers within project timeframes and to the required specifications.

The tender award was ultimately decided by Siemens’ lead procurement team in Australia
in consultation with Siemens global procurement staff.

While discussing the tender process Siemens reiterated its position on causation from an
earlier submission, namely that the Australian industry’s assertion of material injury due to
dumping was unjustified because the price payable for the towers from each tender
applicant was only one in a number of factors leading to the awarding of a tender.

A major factor in the awarding of the Hornsdale project was the ability of a tender applicant
to reliably supply wind towers within project timeframes and to the required specifications
— CS Wind Korea had demonstrated this ability by previous supply to Siemens and to
Siemen’s related entities outside Australia.

The verification team formed the preliminary view that price was not the only factor in the
award of the tender and that the qualification process for each applicant to the tender was
of considerable significance. Whether the price payable for the towers was the
determinative factor will be subject to further analysis by the Commission before making its
final recommendations.
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4 RECOMMENDATIONS

The verification team are of the opinion that for the goods imported by Siemens from its
suppliers:

e the goods have been exported to Australia otherwise than by the importer; and
e the goods have not been purchased by the importer from the exporter.

Subject to further inquiries, the verification team recommends that the export price for the
goods imported by Siemens from the exporters can be established under s.269TAB(1)(c)
of the Customs Act 1901, having regard to all circumstances of exportation. In particular,
the verification team considers that the export price should be determined as the FAS price
paid by Siemens Denmark to CS Wind Korea plus the cost of loading the goods.
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5 ATTACHMENTS

Confidential Attachment 1 Verification Work Plan
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