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For Publication

Ms Belinda Robilliard 22 September 2017
Assistant Director

Anti-Dumping Commission
GPO Box 2013
‘Canberra ACT 2601

Email: operations3@adcommission.gov.au

Dear Ms Robilliard

Siemens Wind Power Pty Ltd (Siemens)

Investigation into the Alleged Dumping of Wind Towers Exported to Australia from Vietnam (Case
405)

We write in response to the submission dated 7 August 2017 on behalf of Keppel Prince Engineering Pty
Ltd (KPE), Ottoway Fabrication Pty Ltd (OF) and Haywards Pty Ltd (Haywards) (together, Australian
Industry).

The submissions made below, where relevant, supplement our submissions of 17 July 2017 and 18
August 2017.

1. Capability and efficiency of the Australian industry

1.1 The Australian Industry submission asserts that "Siemens did not raise any issues regarding
the quality of the wind towers supplied and delivered by OF for the Snowtown project’," that
"Complimentary comments were provided by Siemens personnel about the quality of the
fowers delivered to the project site", and that the project was completed ahead of time.? With
respect, this misrepresents OF's performance of the Snowtown Il project.

1.2 Confidential business information regarding OF's performance of Snowtown I
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1.5 The Australian Industry notes that Siemens "supported and encouraged OF to establish a
new wind tower capability at its plant in Whyalla and were involved in the planning process".*
In our submission, such efforts by Siemens (in addition to those set out at paragraph 1.5 of
our submissions of 18 August 2017) demonstrate Siemens' commitment to working with local
wind tower manufacturers. It supports the fact that Siemens has a prima facie preference for
engaging local manufacturers, and that a range of factors (beyond price) influence its tender
award decisions. [Confidential business information regarding qualification standards

1.6 In response to the submission that "Neither Siemens nor the other OEMs have raised issues
of capability or quality in regard to any requests for quotation or subsequent supply of wind
towers", we refer again to Confidential Attachment 5 to our submissions of 18 August 2017.

p 3.
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2.1

2.2

23

24

Capacity to supply the market

The Australian Industry asserts that KPE and OF had the capacity to supply the Australian
market for the available tenders during the investigation period. We refer to paragraph 2.12
of our submissions of 18 August 2017, which sets out that:

(a) confidential business information regardin

(b) just prior to the investigation period, KPE announced the mothballing of most of the
fabrication facilities at its Portland works, and significantly reduced its workforce.

That the most recent information about KPE's and OF's capacity indicates that they can
together produce between about 160 and 255 wind towers per year (noting that some 2 years
have passed since the Government's June 2015 announcement of the RET, and KPE and OF
have had the benefit of renewed investment and interest since the investigation period) casts
serious doubt on the claim that they had capacity to supply the entire Australian wind tower
market during 2015 and 2016.

Even if the Australian Industry's claim about capacity is correct (which is doubted), it cannot
be inferred that the Australian Industry should or would have won every wind tower tender
during the investigation period. Such an inference fails to account for:

(a) issues of run-rate [confidential business information regarding run-rate

(b) lead times of the tenders awarded during the investigation period;

(c) from our client's perspective, that OF has not achieved full qualification status with
Siemens, and KPE has never attained qualification;

(d) issues of quality, project management and financial viability; and

(e) the very nature of the tender process. Requests for tender are typically extended to
a number of local and overseas wind tower manufacturers, all of whom are
required to meet the same tower specifications, and are given the opportunity to
put forward their best quotation. It is unreasonable and illogical to assume that
domestic manufacturers are entitled to win every project for which they tender,
irrespective of any overseas competition.

The Australian Industry also submits that it has the capacity to supply a "substantial majority"
of the expected wind tower market going forward.® Given that: KPE and OF have a claimed
capacity of between about 160 and 255 wind towers per year, Haywards does not appear to
have manufactured any wind towers since 2013; and the projection for 2017 and 2018 in the

Sp4.

L\324145776.1

CLAYTON UTZ



3.1

3.2

3.3

4.1

CLAYTON UTZ

Anti-Dumping Commission a 22 September 2017

Australian wind tower market assessment (at Public Attachment 4 to the Application) is 722
and 717 wind towers respectively, this assertion appears to be significantly overstated.

Pricing

As to pricing, the Australian Industry's purported reliance on the Anti-Dumping Commission's
findings in Case 221 is inappropriate. It disregards the specific nature of tender decision-
making (that is, each is concerned with a particular project and specifications and should be
assessed on its own terms). It also disregards the disparate market conditions as between the
investigation periods (see paragraph 5.2 of our submissions of 18 August 2017).

That overseas wind tower manufacturers may have been able to offer lower prices is not
evidence of price being a determinative factor in the award of wind tower tenders. We refer to
paragraphs 7.9 - 7.15 of our submissions of 17 July 2017, and section 2 of our submissions of
18 August 2017.

KPE implies, by its assertions that CS Wind Vietham secured the Snowtown project in 2013
at dumped prices and that price was the determinative factor in sourcing decisions,® that CS
Wind secured the Snowtown project because it was able to offer dumped prices. That
assertion cannot be sustained. Our client, despite the obvious logistical and cost advantage
to awarding a project to one manufacturer (rather than splitting it between multiple
manufacturers), chose to award 20 of the 90 wind towers for Snowtown Il to OF. This was
because our client has a desire to engage local wind tower manufacturers, and does not
consider price to be the determinative factor in tender decisions. [confidential business
information regarding run-rate and deadlines

Siemens notes that KPE's complaint
in regards to Snowtown Il occurs in the context of it securing a significant 30% of the
Australian wind tower market (84 of 283 towers in 2013).

Other causes of injury

In our submission, the Applicants have not "been meticulous in isolating and attributing injury"
as claimed.” While the Applicants acknowledged the RET as a driver of the wind tower market
in Australia in the Application, their assessment was limited to how the RET bore upon the
size of the wind tower market. In our submission, the Applicants have overlooked factors
including:

(a) how the RET and particularly the 15-month lost investment period bore upon the
Australian Industry's capacity to produce wind towers, scale of production,
workforces and project management ability, capex and financial viability, and
overall competitiveness;
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(b) the contemporaneous state of overseas wind tower markets - namely, the growth
in overseas markets, economies of scale and lower labour rates, conversion costs
and competitive sea freight logistics markets;

(c) local manufacturers' decisions to consider high-cost materials (see paragraph 7.6
of our submissions of 17 July 2017), inability to recruit skilled labour and failure to
look beyond the domestic market (see paragraph 3.1 of our submissions of 18
August 2017); and

(d) factors influencing the award of tenders (discussed extensively in our previous
submissions).

5. Conclusion

5.1 The Australian Industry submissions should not satisfy the Commission that the Australian
Industry: had the capacity to supply the domestic wind tower market during the investigation
period; has the capacity to supply the domestic wind tower market without supplementation
from overseas suppliers in the future; or has proven itself in terms of product quality, reliability
or ability to meet project completion dates. The Australian Industry's position is premised on
an unsustainable assumption that price was the determinative factor in tender award
decisions during the investigation period, and that the Australian Industry would have, in a
market unaffected by dumping, won every project tendered for. Moreover, the Australian
Industry has overlooked factors which must be considered under the principle of non-
attribution.

If you have any questions concerning this submission please contact us.

Yours sincerely

Zac Chami, Partner Elodie Cheesman, Lawyer
+61 2 9353 4744 +61 2 9353 5141
zchami@claytonutz.com echeesman@claytonutz.com

Our ref 11276/80155314

L\324145776.1 5



