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Dear Director

Compañía Española de Laminación, S.L.
Response to Statement of Essential Facts No. 380
On behalf of our client, Compañía Española de Laminación, S.L. (“Celsa Barcelona”), we write to you
in respect of the Statement of Essential Facts placed on the public record of this investigation by the
Anti-Dumping Commission (“the Commission”) on 30 January 2017 (“the SEF”).1
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Introduction

With respect, we feel that the SEF is not properly reasoned, and in many respects unfairly dismisses
the cogent submissions made in our letter of 21 November 2016.
For the reasons contained therein, we remain firm in our view that the review of dumping measures as
initiated under Anti-Dumping Notice No. 2016/106 – Initiation of a Review of the Anti-Dumping
Measures Relating to Compañía Española de Laminación, S.L. (“the Notice”)2 has no legal basis
under the Customs Act 1901 (“the Act”).

1

Statement of Essential Facts No. 380 – Review of Anti-Dumping Measures Applying to Steel Reinforcing
Bar Exported from Spain by Compañía Española de Laminación, S.L. - document 004, EPR 380.
2
See http://www.adcommission.gov.au/cases/EPR%20351%20%20450/EPR%20380/001%20%20Notice%20-%20ADN%202016-106%20Inititation%20of%20Review.pdf
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although it would have the same effect. The discretion to declare the decision to initiate as being void
ab initio is one that does not require any expressly conveyed power under the Act. Such a discretion
is inherently granted to any authority undertaking an administrative function, in that an administrator
must of necessity have the power to declare a decision invalid on the basis of illegality of the conduct
leading up to or motivating that decision, or the revelation of facts rendering what has been done as
being illegal ab initio (from the beginning).
As previously submitted, the Commissioner should declare his decision under the Notice as being
void ab initio, because the Commissioner cannot have the necessary satisfaction that the variable
factors had changed so as to justify the initiation of a review under subsection 269ZA(3) of the Act.
The purpose of a variable factors review is not to conduct a “merits-based review” of the Minister’s
final decision in respect of dumping. The responsibilities and functions of the Commission, the ADRP
and the Parliamentary Secretary in relation to the outcomes of the original investigation were
discharged. Nothing further remained to be done at the expiry of the statutory procedures for the
investigation; the imposition of duties; the ADRP review of those duties; and the Parliamentary
Secretary’s revocation and substitution of her decision.5 It is not the function of a “variable factors
review” to amend a legally binding determination.
We also note the statement in the SEF that “the submission does not identify any authority to support
the view that the decision to initiate the review be declared void”. It would be evident to the reader
that we did attempt to identify such an authority in our submission, referring directly to the fact that
there was a precedent for such action (footnote 9, stating “Similiter, ADN 2016/106”). If there was
doubt as to what we were referring to in our submission it was open to the Commission to make an
inquiry of us for that purpose.
Therefore, for the record, we now set out the entirety of the relevant part of Anti-Dumping Notice
2015/140, with respect to an anti-circumvention inquiry concerning quenched and tempered steel
plate exported from Sweden, which we intended to footnote in our previous submission:
For the reasons above, on 19 August 2015, I could not have been satisfied under subsection
269ZDBE(2)(b) of the Act that there appeared to be reasonable grounds for asserting that
circumvention activity under subsection 269ZDBB(5A) of the Act had occurred. Therefore, I:
•

consider my decision to conduct this anti-circumvention inquiry under subsection
269ZDBE(4) of the Act to be void ab initio;

•

revoke my decision under subsection 269ZDBE(4) of the Act;

•

revoke the notice published under subsection 269ZDBE(4) of the Act; and

•

decide under subsection 269ZDBE(1) of the Act to reject Bisalloy’s application.6

Accordingly, there is “authority to support the view that the decision to initiate the review be declared
void”, in the sense that the Commission has the power to declare acts and conduct undertaken by
him as being void ab initio, and has exercised that power. Although we should not need to cite any
such authority for avoiding procedures that are or prove to be ultra vires (given that it is a normal and
accepted practice of administrative decision making to do so where the circumstances dictate) we
are pleased to have done so for the Commission’s benefit in further considering its legal abilities.
On the basis that no grounds existed for the Commissioner to have the necessary satisfaction that
the variable factors had changed, so as to justify the initiation of a review under subsection 269ZA(3)
5

See
http://www.adreviewpanel.gov.au/CurrentReviews/Documents/APPROVED%20Public%20Notice%20Decision.pdf
6
See Anti-Dumping Notice No. 2015/140 – Certain quenched and tempered steel plate exported from
Sweden - Anti-circumvention inquiry into the avoidance of the intended effect of duty (27 November 2015),
accessible at http://www.adcommission.gov.au/cases/EPR%20301%20%20350/EPR%20306%20%20archived/007-ADN%202015-140.pdf.
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Conclusion

As above, we reiterate our previous request, that the review be ceased by way of declaring
Commission’s decision pursuant to the Notice as being void ab initio.12
Our client reserves all its rights in this matter.

Yours sincerely

Daniel
Da i l Moulis
Principal
Partner
P n
a e

12

Supra, fn 6.
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