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Anti-Dumping Commission

GPO Box 2013

Canberra ACT 2601

Email: operations3@adcommission.gov.au

Dear Sir

Siemens Wind Power Pty Ltd (Siemens)
Investigation into the Alleged Dumping of Wind Towers Exported to Australia from Vietnam (Case
405) ‘

We act for Siemens and refer to the above captioned matter concerning the alleged dumping of certain
wind towers exported to Australia from the Socialist Republic of Vietnam (Vietnam), following an
application lodged by Keppel Prince Engineering Pty Ltd (Keppel) and Ottoway Fabrication Pty Ltd
(Ottoway) (together, Applicants).

1. Summary

1.1 Siemens disputes the Applicants' allegation underlying the application (Application) made to
the Australian Anti-Dumping Commission (ADC) that the Australian industry producing the
goods the subject of the application has suffered material injury caused by dumped imports
from Vietnam.

1.2 Siemens rejects the central premise of the Application, which is that price is the 'determinative
factor' in the award of wind tower tenders,” and the Applicants would have been awarded, in
full, every tender in the investigation period in a market unaffected by dumping. For the
reasons developed further in this submission and Siemens' prior experience with Ottoway, the
central premise propounded by the Applicants is misconceived and factually wrong.

1.3 Although Siemens is unable to speak to the export price and normal value calculations of the
exporter, we presume that the exporter, CS Wind Vietnam Co. Ltd, will contest the use and
reliability of the deductive export price calculation and constructed normal value derived by
the ADC.

14 Siemens considers that the Application is an attempt, through the imposition of anti-dumping
measures in respect of wind towers, to monopolise the market and unduly restrict the ability of
a proponent to choose between competing suppliers. As applied to the circumstances of this
case, Siemens preferred the supply of Vietnamese wind towers due to their distinct value
propositions and the issues besetting domestic manufacturers.

1.5 Siemens submits that the ADC should therefore recommend that no anti-dumping measures
be imposed. Our client further submits that no preliminary affirmative determination (PAD)

! Application for the publication of dumping notices: Wind Towers from the Socialist Republic of Vietnam (November
2015) (Application), p 25.
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should be imposed in the absence of a very high degree of certainty that dumping (to a very
significant degree) has occurred and such dumping has caused material injury. Siemens,
submits that for the reasons set out below, the ADC cannot be so satisfied.

Background

Wind towers provide the support for wind turbines used in electrical power generation
projects. Qur client, being a leading supplier of reliable and cost-effective renewable energy
solutions, purchases wind towers and sections thereof from both Australian and overseas
manufacturers for supply and installation of wind turbines for Australian wind projects.

Wind towers vary in size and design, and are built to the purchaser's specifications on a
project-by-project basis. Accordingly, wind towers are produced to order and sold through a
tender process. In our client's experience: ‘

(a) various factors are taken into consideration in the awarding of tenders - see section
7.9: and

(b) the tender process has the conseguence of making the market for wind towers
highly competitive. Pricing requests and offers may go through a number of
iterations.

The Application relies upon a problematic assumption, which is that the Applicants would
have, in a market unaffected by dumping, won every wind tower tender in Australia during the
investigation period. This assumption is unsubstantiated, and contrary to market realities and
the circumstances of the tenders in question. It is plainly illogical for the Applicants to
complain that they have suffered material injury on every occasion they have not won a
tender.

Our client views the present application as an attempt by the Applicants to block effective
competition. Qur client does not believe that the Applicants have suffered material injury due
to dumped import competition. The Applicants have merely brought the dumping complaint to
frustrate any prospective supply by overseas exporters such as CS Wind Vietnam. Keppel is
an established company which has, since 2001, enjoyed a dominant position in the wind
tower market, but has seen a decline in wind tower production due to market conditions and
its own inefficiencies, guality/utility issues and pricing problems. Ottoway only commenced
manufacturing wind towers recently, in 2013, and has not established a strong reputation or
foothold in the wind tower market. Its ability to execute projects and the financial viability of
its parent company has been very uncertain.

Protecting the Applicants from competition would harm Australian businesses such as our
client, and ultimately hamper the renewable energy industry as a whole.

Dumping

The question as to whether dumping has occurred is a question of fact that can only be tested
by investigation of factors relevant to the export and domestic trade (in very general terms - a
comparison between export price and the 'normal value' of the goods sold for home
consumption in the country of export). Our client appreciates that the investigative processes
and consideration requirements that apply to the dumping analysis are best left to the ADC's
expertise, and at this stage makes only the following observations.
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3.2 As to export price, our client notes that the ADC's export price estimate was significantly
higher than Ottoway's estimate,” and assessed to be more reasonable and reliable for the
purposes of the Consideration Report. Our client submits that, in light of the inaccuracy of
Ottoway's estimate, no reliance should be placed upon Ottoway's calculations.

3.3 As to 'normal value', the ADC notes that steel plate costs are the major input cost for wind
towers, representing approximately 45% of the cost of production.®* The ADC observed that
the steel plate estimates provided by the Applicants were "significantly above" the published
prices for steel plate in the Asian region. Nevertheless, the ADC considered that the evidence
provided establishes reasonable grounds for estimating the normal value in Vietnam. Our
client appreciates that the ADC will form its own view about the correct 'normal value', but
submits that such analysis must be performed having proper regard to the circumstances of
the Chinese steel market, which has seen a steep decline since about 2012, before
torpedoing sharply in 2015. Moreover, our client submits that the Applicant's calculations of
‘normal value', based as they are on their own costs, is inflated by their use of high-cost steel
plates: see paragraph 7.6 below.

4 Summary of the injury submission
41 Siemens submits that:
(a) the proposed injury analysis period (being 1 January 2013 to 31 December 2016)

is inappropriate and may in fact yield false results, given the significant disjuncture
in market conditions pre- and post-dJune 2015 and overall market volatility; and

(b) the Applicants' claims regarding the causal link between injury and dumped imports
lack credibility and are not supported by verifiable evidence. The Applicants have
relied upon assumption and questionable market intelligence to support their
claims regarding market competitiveness and price-based injury. The Applicants
have overlooked the capacity, quality/performance and reliability factors upon
which tender decisions are in fact based. They have also attempted to downplay
the relevance of macro-level market factors which have fundamentally impacted
the Australian wind tower market - notably, the Renewable Energy Target (RET).

5. The market for wind towers in Australia

5.1 Our client submits that it is critically important for the ADC to understand and appreciate the
characteristics of current markets - globally and domestically - before turning its mind to
guestions of material injury and the factors which may have caused injury allegedly suffered
by the Applicants.

5.2 Demand for wind towers is directly related to demand for wind turbines, which is driven by the
installation of wind turbines in large wind projects or farms. After a project developer awards
a project or farm to an EPC contractor (such as our client), the EPC contractor secures a
supply of wind towers. Government initiatives (such as renewable energy mandates and tax
incentives) have historically been a key influence on demand for wind towers. Other factors

2 Anti-Dumping Commission, Consideration Report number 405: In relation to certain wind towers exported to
Australia from the Socialist Republic of Vietnam (June 2017) (Consideration Report), p 16 [3.3.3].
* Consideration Report, p 18 [3.4.3].
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influencing demand for wind towers include the ease/difficulty in obtaining financing for wind
projects, and market prices for alternative energy sources such as natural gas.

5.3 While the global outlook for wind power is strong, with growth being led by Asia,* the
Australian wind power market remains in an uncertain, even precarious, state. The
Applicants acknowledge that the "primary driver of renewable energy demand and thus wind
energy growth" in Australia is the Commonwealth Government legislation found in the
Renewable Energy (Electricity) Act 2000 (Cth), which requires electricity retailers to source a
certain proportion of their electricity from accredited renewable sources as per the RET.® The
RET is a policy designed to ensure that a certain number of Gigawatt-hour (GWh) of
Australia's electricity comes from renewable sources by 2020.

54 In February 2014, the Government announced a review of the RET, which resulted in 15
months of lost investment in large-scale renewable energy in Australia.® In June 2015, the
Government announced the reduction of the RET from 41,000 GWh to 33,000 GWh.
Understandably, some investor confidence returned to the sector with the announcement of
the RET (albeit reduced) that is to be locked in until 2020. However, the Applicants go no
further than remarking that the 2015 Clean Energy Council (CEC) Report "notes how certainty
returned to the market following the RET review" and asserting, by reference to their own
outlook reports, that there was "recovery of the market in 2015 and 2016"." At times, the
Applicants directly contradict themselves - describing in the same paragraph the market as
"expanding" and "now uncertain".® Overall, they fail to analyse or appreciate the true impact
of the RET, and market conditions. Our client submits that it is incumbent on the ADC to
consider the following points.

55 First, as described above, the period of 1 January 2013 - 31 December 2016 was a period of
uncertainty and volatility for the Australian wind power market. This makes it an inappropriate
testing ground for injury analysis, as fluctuations in market size and make-up cannot be
isolated from the impacts of RET policy.

56 Second, it is clear that this volatility impacted the capabilities of, and confidence in, domestic
wind tower manufacturers. For example, in the wake of the Government's proposal to reduce
the RET to about 26,000 GWh in October 2014, Keppel retrenched 100 workers in Victoria.®
The General Manager of the company commented on '7.30 Report' in April 2015
"Unfortunately there's no towers here at the moment. We've converted it into just doing
general engineer and repair work for the smelter and some of the other clients that we've
got...We're just in a state of limbo. | mean, we are actually fighting ourselves with.: do we
have future in this industry? Do we have a future in this business or not?""

* Global Wind Energy Council, 'Strong Outlook for Wind Power' (25 April 2017),

http://myemail constantcontact.com/Strong-Outlook-for-Wind-Power.html?soid=110294936288 1&aid=SM6Rj06BDjo
* Application, p 21.

® Clean Energy Council, ‘Clean Energy Australia Report 2014, p 4.

7 Application, p 38.

® |bid, p 44.

° The Age, "Tragedy' for Portland, blow for Napthine as wind turbine giant Keppel Prince sacks 100 workers' (23
October 2014), http://www theage.com.aulvictoria/tragedy-for-portland-blow-for-napthine-as-wind-turbine-giant-
keppel-prince-sacks-100-workers-20141023-11ad58.html

1% Australian Broadcasting Corporation, 7.30 Report (30 April 2015).
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57 The Applicants state that Ottoway had a "promising entry to the Wind Tower market [that was]
affected by the uncertainty over the RET"," and note that Ottoway was only contracted to
manufacture 23 wind towers during the injury analysis period. This fledgling performance,
Ottoway's acknowledged "lower utilisation of...facilities caused by uncertainty over the RET
impacting on performance”,'* and the publicly available information which cast doubt on the
financial viability of its parent company, E&A Limited, hardly ground its expectations of growth
and investor confidence. Indeed, E&A Limited's 2016 Annual Report records that prior to the
release of the 2016 half year results, the company decided to "impair the goodwill held in the
accounts of Ottoway Fabrication for an amount of $6.1 million as a consequence of the
uncertainty associated with future wind tower orders and the uncertainty relating to Arrium's
Whyalla steel businesses".” On 10 March 2017, E&A Limited announced its intention to
delist from the ASX in light of, amongst other things, the low level of trading of its shares. E&A
Limited's financial health was rated "weak" in the Morningstar Quantitative Equity Report
released 10 July 2017." '

5.8 Manufacturer reliability and capacity are key concerns for our client, given the significant lead
times between the time of wind tower contract award and the delivery of towers to the wind
project site, and the demands of the wind power market. In particular, wind towers must be
customised to project specifications, and it is not viable for our client to recommission or delay
supply of wind turbines because of inefficiencies or instabilities of a wind tower manufacturer.
Indeed, delivery delays may result in our client facing financial penalties for late installation or
operation under its own contracts with the proponent of the project. For our client to secure
contracts with overseas wind tower manufacturers who are not plagued by the same
uncertainties and RET-affected utilisation/production concerns as domestic manufacturers is
simply a prudent commercial decision.

59 Additionally, there is no indication that the wind power market is 'recovering' after the
uncertainty of the RET review period. The June 2015 RET determination and subsequent
modest uplift in wind power investment hardly presaged a stable or growing market. Indeed,
the impending expiration of the RET portends the opposite. A recent CEC Briefing Paper™
makes the following comments:

(a) "The 2020 RET is likely to be fully subscribed in coming months, with diminishing
incentives for new projects beyond 2020"."®

(b) "Without long term policy certainty and stability the clean energy sector is therefore
facing an investment ‘cliff, which is likely to dramatically reduce investment in new
renewably energy projects”.”

(c) As to the effect of state government initiatives on renewable energy investment,
the Briefing Paper suggests that at best these "will mitigate some aspects of a
substantial stalling of activity'."®

" Application, p 37.

2 |bid.

' E&A Limited, '2016 Annual Report', p vii.

4 Morningstar, 'Quantitative Equity Report: E&A Ltd EAL' (10 July 2017), p 1.
'® Clean Energy Council, 'The need for a Clean Energy Target' (June 2017).
" |bid, p 2.

7 |bid.
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5.10 Moreover, within the context of a stalling renewable energy market, wind power is not
expected to make up as much of the RET as once thought. The 2016 CEC Report, to which
the Applicants were not able to have regard as it was published after their Application was
made, provides the following industry outlook:

"When bipartisan support was returned to the [Large-scale RET] policy in 2015,
most analysts assumed that wind power would make up most of the target, as it
was the cheapest large-scale technology at the time. However, a variety of state
and federal government programs has helped deliver substantial cost reductions in
large-scale solar technology. The other advantage of solar projects is that they can
be built rapidly. This is an important factor as the deadline for the end of the policy
is now looming, favouring those technologies which can be financed and
constructed quickly before 2020.""*

511 In short, the withdrawal (and expectation of withdrawal) of Government targets and support,
and the diminishing place of wind power as against other forms of renewable energy, is
having and will continue to have significant effects on demand for wind towers.

5.12 This is a commercial reality to which the ADC must give due consideration in its assessment
of the Applicants' performance and their related assertion that commercial performance
issues have been caused by competition with dumped imports. It also bears upon the
Applicants' implicit assertion that the application of anti-dumping duties will alleviate the
issues experienced across their operations. To put it another way, the Applicants'
inefficiencies, production issues and high cost structure is affecting the competitiveness of the
wind power market against increasing alternative energy competition.

6. The Applicants' claims of injury

6.1 The Applicants claim that they have suffered the following material injury caused by dumped
imports of wind towers from Vietnam during 2015/16:

(a) Loss of sales volumes;
(b) Lost revenues;
(c) Price suppression;
(d) Reduced profits and profitability;
(e) Reduced capacity utilisation;
(f) Constraint on capital investment; and
(9) Reduced return on investment.
6.2 Our client submits that the various indicia listed by the Applicants to demonstrate 'injury' are

symptoms of declining commercial performance that have been suffered by all wind tower

® |bid, p 5.
'® Clean Energy Council , 'Clean Energy Australia Report 2016', p 18.
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manufacturers operating in Australia and the high cost and inefficient practices of the
Applicants.

6.3 As set out above, the Australian wind tower market has experienced great uncertainty,
including an effective 15 month investment freeze during the period which the ADC proposes
to examine in respect of material injury, due to fluctuating political support and commercial
demand for wind power projects. The ADC will appreciate that investor uncertainty and
declining demand has a number of consequential impacts on operational activities and the
commercial performance of those activities. Our client submits that the decline (and stalling)
in demand, reflected in both current supply demands and the drop-off in future opportunities,

leads to:

(a) Reduced sales volumes and reduced revenue,

(b) Reduced capacity utilisation - as production forecasts are readjusted in line with
demand;

(c) Increased costs - due to inefficiencies of scale and costs associated with a

fluctuating labour pool; and

(d) Reduced profits and profitability - as the ratio between cost and price decreases
and the proportion of profit relative to total revenue reduces.

6.4 The Applicants have not been able to remain competitive given the downstream domestic
market. The mere fact that they have now been forced to face these market impacts and
must re-evaluate their operational models to compete in the market cannot be seen to be
evidence of 'injury’.

6.5 Our client disputes the implied assertion that the fact that the Applicants have found
themselves in a position in which their desired product price points are disassociated with
prevailing global market prices constitutes their prices being 'undercut' and drives price
suppression and depression.

ra Injury and causation - other injurious factors

7.1 Our client submits that the Applicants, in seeking to assert the existence of a causal link
between the alleged injury and allegedly dumped import competition, have not adequately
engaged with the real issue which is that, performance issues deemed by the applicant to
indicate 'material injury' have been caused by factors other than dumped imports.

2 The principle of non-attribution, and its relevance to the consideration of causation, is well
known to the ADC. In simple terms, in considering whether a causal link can be established
between the injury suffered by the Australian industry (which is denied) and dumped imports
from the identified countries, the ADC must consider other factors which have contributed to
the injury factors complained of. These 'other factors' must not be taken into account in the
context of establishing whether a causal link exists between the injury and dumped imports.

Market price, material and labour costs

7.3 Our client submits that a contracted market characterised by limited volume of demand
inhibits the increase of prices such that the benchmark price points of goods will appear
'suppressed' - where price suppressicn is defined by the inability to increase prices to meet

1\323395285.1 7
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7.4
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7.8

rising costs. Price 'depression’ - the lowering of prevailing market price - is also a symptom of
competition in a contracting market, and a natural phenomenon as the market adjusts to new
paradigms of supply and demand.

The Applicants' pricing has not responded to market trends, which benchmark has been
shifting commensurate to declining (and stalling) demand.

At the same time, cost of production is also falling. As the CEC 2016 Report remarks, the
market has seen a "rapidly falling cost of renewable energy technology, including.. wind
turbines".*

However, the Applicants' prices have remained elevated due to, amongst other things, their
use of high-cost materials. Steel plate costs are the major input costs in the manufacture of
wind towers, making up approximately 45% of the cost of goods. Both Applicants purchase
their steel plate requirements from the Australian supplier, BlueScope Steel Limited
(BlueScope),”" and therefore integrate much higher steel prices than do the Vietnamese
producers. It is well-known that BlueScope's high raw materials and production costs make it
globally uncompetitive (for global comparison, see the attached SteelBenchmarker plate price
graph marked Attachment A). Indeed, BlueScope has been struggling to increase its
profitability for years # despite receiving continuous protection by way of government
assistance. In 2015, BlueScope was reported to be considering closure of its Port Kembla
steel-making plant due to high manufacturing costs, and as at August 2016 this prospect had
not been discounted.® At some points, the BlueScope offering to domestic producers has
been as much as 25% higher than that offered by overseas suppliers for the relevant grade of
steel.

Our client acknowledges that the Applicants' choice of raw material provider is a business
decision for them. However, a desire to retain their price point at the elevated level they have
historically been able to achieve, and to pass on the cost of unnecessarily high-cost raw
materials to purchasers, is not a sufficient basis upon which to allege that their prices have
been 'undercut' by import sources.

At the same time that the domestic wind tower market has slowed, the global wind tower
market (and attendant industries) have grown. Our client submits that the ADC must have
proper regard to the impact of:

(a) the economies of scale and significantly lower labour rates in Vietnam;
(b) conversion costs; and
(c) the current competitive sea freight logistics market

which favour Vietnamese wind tower producers as compared to Australian producers. The
effects of international competition are not to be mistaken for material injury caused by
dumping.

2 |bid, p 26.

2! Application, p 19.

2 see eq. BlueScope Steel Limited 2013/2014 Annual Reports.

2 Australian Financial Review, 'BlueScope CEQ says no guarantees Port Kembla will stay open' (22 August 2018).
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Factors influencing award of tenders

7.9

7.10

7.11

7.12

7.13

There are a multitude of factors that go into its decision to award tenders for certain projects
to certain manufacturers. Price is but one factor, and is certainly not the ' determinative' factor
that the Applicants assert®* Put another way, the ADC cannot be satisfied that but for the
allegedly dumped imports, the Applicants would have won the tenders identified in the
Application (namely, the Snowtown 2, Hornsdale and Ararat Wind Farm project tenders) as
claimed.

Our client submits that the determinative factors in its awarding of tenders are:

(a) product consistency and quality;

(b) satisfaction of Siemens' qualification process;
(c) safety and environmental performance;

(d) availability and reliable supply; and

(e) transportation and logistics.

First, our client observes that it has concerns about the domestic manufacturers - especiall
concerns. Confidential business information

Second, Siemens has stringent, multi-level qualification requirements. Confidential

business information

Third, our client submits that it and other EPC contractors turned to overseas manufacturers
because the domestic industry did not have the capacity or scale to meet the demands that
followed the 2014/15 industry freeze. EPC contractors continued to source a significant

4 Application, p 25.

113233952851
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portion of demand from domestic manufacturers in 2015, but a share of the additional, time-
sensitive demand was satisfied by Vietnamese imports.

7.14 Fourth, our client notes the importance of transportation and logistics factors in tender award
decisions. Wind towers are large, heavy products (being close to 100m in height) and
transporting them involves detailed planning, logistic support and therefore high costs which
are most often borne by the purchaser. It is due to transportation issues and logistical risks
that our client generally prefers to utilise the closest production facility to source its wind
towers for wind projects regardless of price. The importance of timely delivery (and the
prospect of penalties for delay) also feeds our client's preference for sourcing wind towers
from the facility closest to the project. However, despite this preference, our client has turned
to overseas wind tower manufacturers for the reasons set out above and the rapid decline in
transportation costs in recent years.

7.15 To the extent that price is a factor in the decision to award tenders, our client notes that
tender offers from countries not the subject of the investigation were more competitive than
those from Australian manufacturers.

7.16 In these circumstances, to conclude that the Applicants would have won the tenders identified
in the Application in a market unaffected by dumping would require the ADC to engage in
unjustifiable speculation.

Non-injurious price

LT Our client notes that the ADC considers that a USP (and hence NIP) cannot be established in
relation to wind towers produced by the Australian industry, as each wind tower is a unigue
product. Our client's preliminary view is that this approach is inappropriate, and that the ADC
should establish a USP and derive a NIP, as it has done in other cases involving 'unique'’
products the subject of tender.®

8. Conclusion

8.1 Our client submits that the Australian wind tower industry has not suffered 'material injury'
caused by dumped imports from Vietnam. The claims made by the Applicants of 'material
injury' rely upon a misunderstanding of, or ignores, the numerous extraneous variables which
have impacted the structure of the market within which they operate. Their claims that such
injury was caused by dumping also disregards the true reasons for their lack of success in
winning tenders from our client - namely, issues of quality, timeliness and reliability.

* see eg. Case 219; Power Transformers Exported From the People's Republic of China, Indonesia, Korea, Taiwan,
Thailand and Vietnam.
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If you have any questions concerning this submission please contact us.

Yours sincerely
y \3/
4

Zac,Chami, Partner Elodie Cheesman, Lawyer

+612 9353 4744 +61 2 9353 5141
zchami@claytonutz.com echeesman@claytonutz.com

Our ref 11276/80155314
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Attachment A

SteelBenchmarker™ Plate Price
USA, China, Western Europe and World Export
(WSD's PriceTrack data, Jan. 2001 - March 2006; SteelBenchmarker data begins April 2006)

June 26, 2017
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