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Non Confidential Attachment B 4.2 to SPC Ardmona Anti dumping 

application for Prepared or preserved tomato products exported by La 

Doria S.p.A and Feger di Gerardo Ferraioli SpA  

 

Supporting documentary on market situation  

 
1. The market situation is defined as 

 
‘… the presence of a factor or composite factors which collectively operate 

to cause a degree of distortion in the market that renders arm’s lengths 

transactions in the ordinary course of trade in that market unsuitable for 

use in determining normal values’ . 

 

 

2. The SEF and the Termination report for the case Preserved and prepared 
tomatoes (217 notes) 

 
‘governments can [also] directly influence domestic prices through 

instruments that indirectly impact on the supply of the subject goods, or the 

supply or price of imports used in the production of the subject goods. 

 
Where such a market situation exists, normal value cannot be established 

on the basis of domestic sales. Instead, the normal value may be determined 

on the basis of a cost construction or third country sales.  

 

Therefore, a determination as to whether there is a market situation has a 

potential consequence for the assessment of normal value and dumping 

margin.’ 

 
3. The ADC concluded in the last investigation (217) that 

 
‘Circumstances of the investigation are not sufficient to support a finding 

that these payments operate in a manner that distorts competitive market 

conditions…’  
 

4. The ADC will be aware that the commentary supplied by the European 
Commission /Government of Italy in response to the market situation 
issue did not explain the history of payments and the amount allocated to 
tomato growers. For example coupled payments continued until 2007 
following the F&V reform in that year and were then phased out from 
2008 to 2010. Indeed the ADC’s conclusions on the market situation may 
well have been different if its assessment had been modified by 
information readily available to interested parties. It is suggested that the 
government to government expectation of co-operation was not met. 

 
5. SPC Ardmona is of the view that the analysis of the market situation 

requires reconsideration.  
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SPC Ardmona contests that:  

· Substantial payments are being made to the tomato growers in 

Italy under the current Common Agriculture policy.  

· These payments are significant in proportion to the total price 

paid by the processor for the raw tomatoes and affect the selling 

price of the canned tomatoes in Italy such that the price paid or 

payable is not applicable.  

· These payments influence the supply and price of raw tomatoes 

to the processed tomato industry in Italy. 

· The effect of payments is further supported by entry prices/ 

external tariffs and quotas on imports of raw tomatoes from 

third–party countries further distorting the cost of raw material. 

· In addition to the above, various support programs are offered 

to growers through Producer organizations.   

· In absence of the above, the prices of raw tomatoes would have 

been higher than the historical and current prices paid by the 

tomato processors; this in turn would impact the normal value of 

canned tomatoes.  

 
6. The Anti-Dumping Commission’s discussion paper on the Market 

Situation (s. 269TAC (2) (a) (ii)) states the following in regard to 
sufficiency of evidence. 

 
‘Customs considers the evidence to support claims of a market situation’: 

 

· does not need to be conclusive or irrefutable; but 

· must be relevant, and reasonably reliable, and unless rebutted, would 

be reasonably supportive of a finding that domestic selling prices are 

unsuitable for normal value. 

 

 Evidence is: 

 

· ‘relevant’: where it has a direct bearing on the matter in hand and is 

 logically persuasive; 

 

· ‘reasonably reliable’: where it has the tendency, as a matter of logic 

and experience, to make the proposition for which it is advanced more 

likely than the proposition would be if that evidence did not exist; and 

 

· ‘supportive’: where it is found to be reasonably capable of supporting 

 the inferences necessary for a positive finding.’ 
 
7.  Market situation test: ‘Governments can subsidize producers by providing 

direct financial subsidies or low-price inputs in order to maintain selling 

prices of a product at certain levels’. 

SPC Ardmona contests that the direct payments made to tomato 

growers in Italy under CAP have significant impact on the prices of 
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raw tomatoes used for processing and therefore on the canned 

tomato prices.  

8.  Under CAP EU member states are allowed to provide payments to F&V 
growers.  

9.  Italy is a member state and in 2013 received €4370 million in Pillar 1 
payments and €1441 million in Pillar 2 payments. 

10.  The very purpose of these payments as stated in the policy is: 

· ‘Payments are made to ensure a safety net for farmers in the form of a 

basic income support, decoupled from production, stabilising their 

income stemming from sales on the markets, which are subject to 

volatility. In order to maximise their profits, producers must respond to 

market signals, so that they produce goods that are demanded by 

consumers. Direct payments also contribute, in combination with cross 

compliance, to providing basic public goods delivered through 

sustainable farming’.1 

· Direct payments help ensure that farming can be maintained 

throughout the EU by providing a steady income for farmers. In this 

way, they support the long-term viability of farms and cushion them 

against price fluctuations. 2 

· CAP also ‘increasingly helps farmers to strengthen their bargaining 

position vis-à-vis other players in the food change’.3 

· The EU helps farmers by encouraging: 
 
a. ‘The formation of producer organisations’; 

b. ‘Other forms of cooperation giving farmers leverage and 

competitiveness in the market’; and 

c. ‘The creation of mutual funds and insurance schemes allowing 

better response to market instability or fast-falling prices’.4 
 

11.  The Producer Organisations (POs) and Producer Organisation 
Associations (POAs), which implement and manage the operational 
programmes and concentrate the supply and marketing of their members’ 

products, are the backbone of the Common Market Organisation for the 
fruit and vegetable products sector5 

                                                        
1 http://ec.europa.eu/agriculture/direct-support/direct-
payments/index en.htm 
2 http://europa.eu/rapid/press-release MEMO-13-631 en.htm 
3 http://ec.europa.eu/agriculture/cap-overview/2012 en.pdf 
4 http://ec.europa.eu/agriculture/cap-overview/2012 en.pdf 
5 EVALUATION OF NATIONAL STRATEGY FOR SUSTAINABLE OPERATIONAL PROGRAMMES IN 

THE FRUIT AND VEGETABLE SECTOR (2012) 
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12.  With the latest reform, the vast majority of CAP legislation will be defined 
under four consecutive Regulations: 

· 1305/2013: Rural payments 

· 1306/2013: Horizontal" issues such as funding and controls  

· 1307/2013: Direct payments for farmers  

· 1308/2013 :Market measures  

· 1310/2013: Transitional provisions for above 

Regulation (EC) No 1307/2013 governs the direct payments to be made 
to Fruit & Vegetable growers in member states from 17th December 2013.   

13.  However, Article 21(2) of 1307/2013 allows for payments to be made 
under Regulation (EC) 73/2009 during the transition period until 31st 
December 2014. 

‘Payment entitlements obtained under the single payment scheme in 

accordance with Regulation (EC) No 1782/2003 and with Regulation (EC) 

No 73/2009 shall expire on 31 December 2014’ 

Therefore, for the investigation period and the injury years, 

Regulation (EC) No 73/2009 was applicable.  

14.  Title III of the regulation 73/2009 describes ‘The Single Payment 

Scheme (SPS)’ method by which farmers receive direct payments. 

15.  The Single Payment Scheme (SPS) is ‘scheme by which farmers receive a 

decoupled single payment.  

Prior to the 2003 reform, a farmer could receive a number of specific direct 

payments, each one associated with a particular line of production of crop 

and livestock.  

The 2003 reform incorporated these specific direct payments into a single 

payment and decoupled this payment from production of crops and 

livestock.6 

16.  According to Article 54(1) of the Title III of the regulation (EC) 73/2009, 
member states had an option to phase the decoupling of payments set by 
the national ceiling over a transition period :  

‘Member States may retain, until 31 December 2011, up to 50% of the 

component of the national ceilings referred to in Article 40 

corresponding to support for the production of tomatoes’.7 

                                                        
6 http://ec.europa.eu/agriculture/glossary/index_en.htm#single-payment-
scheme 
7 EC Reg( 73/2009) Article 54(1) 
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e) Therefore SPS payment per tonne = €16.418/T ( SPS payment of 
€1182.1534 per Ha as in (a) above divided by tonnes per Ha as in 

(d)above) 
f) Therefore total subsidy paid per tonne of raw tomatoes (incl coupled 

payment) = €33.4/T which is  €17/T ( coupled payment)+€16.4/T 

(SPS payment calculated in (e) above) 
g) Raw tomatoes price paid by processor in 2010= €72t as shown  

 

(Source: World Tomato Congress 2012, Beijing)  

h) Therefore estimated subsidy as percentage of Raw prices paid = 46% 
(total subsidy of €33.4/T calculated in (f) above divided by raw 

tomato  price paid by the processor (g) above) 
 

25.  Period calendar years 2011 – 2014, the payments are in 100% decoupled 
form under the Single Payment Scheme.  

a) A single annual payment is given to the farmer based on the value of 
the payment entitlements held by the farmer. 

b) Payment entitlements are, in essence, a conditional right to being paid 
EU income support. They may be separated from land and traded 
independently.13 

c) The farmer must activate these payment entitlements and declare an 
equivalent number of eligible hectares in a yearly application in order 
to claim the single payment.14 

d) The amount €91.984M for tomatoes, which was previously coupled, 
was integrated into the SPS from 201115 

e) The national ceiling for the payment was still $183M16.It is understood 
that the amount shown in Annex X of 73/2009 has been continued 
through the transition period.  

                                                        
13 EU Court of Auditors Report, 2011 special report no.5 
14 ‘Factsheet, Single Payment Scheme’ European Commission Rural and 

Agricultural Development 
15 Annex1- EU court of Auditors report on ‘Has the Commission effectively 

managed the integration of coupled support to the Single payment Scheme?’ 

2014 
16 GAIN report 2011 – Italy tomatoes 
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f) The estimated subsidy per hectare with 100% decoupling can be 
estimated to be around €2,350 per ha.17  

26.  SPC Ardmona estimates that the subsidy paid in 2013 was up to 37% 

of the raw prices paid by the processors 

a) During 2013, the production of tomatoes for processing in Italy 
was 4.08 million tonnes.18 

b) The total tomato plantation in hectares for the 2013 tomato season 
was 55,837.19 (based on the Information published by Tomato 
News Italy: the north/south distribution of planted surfaces’ 

Tomato News [March 2014]) 
 
Chart 26.b 

 

Source: Taken from ‘Italy: the north/south distribution of 

planted surfaces’ Tomato News (March 2014) 

c) Therefore the tonnes per hectare for 2013 was 73T/ha ( based on 
(a) divided by (b) above)  

d) The subsidy per tonne based on above can be estimated to be  
€32/tonne. ( based on Payment per ha established on 25(f) above 
divided by (c)above) 

e) Price paid by processors for raw tomatoes range between €85-86 
per kilogram dependent on the brix content.20 

f) Therefore, subsidy as a percentage of raw prices for 2013 was 
37%.  ( based on  subsidy established in (d)above divided by raw 
prices in (e) above) 

g) That is to suggest that up to 37% of the raw tonne price is being 
distorted by single payment scheme.  

                                                        
17 ‘EU: what will decoupling look like?’ Tomato News (October 2007)  
18 WPTC World Production estimate as of 5 September 2014 
19 ‘Italy: the north/south distribution of planted surfaces’ Tomato News (March 

2014) 
20 ‘Italy: Satisfaction expressed over price agreement at EUR 92 per tonne’ 

Tomato News (February 2014) 
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27.  From the calendar year 2015, new regulations as identified earlier in 
paragraph 12 will be applicable.  

28.  The new CAP maintains the two pillars, but increases the links between 
them by enabling Member States to better target spending to their 
specific priorities. 21 

29.  Overall CAP expenditure is expected to be similar to historical levels with 
direct payments constituting the biggest proportion.  The chart below 
highlights the CAP expenditure by calendar year. 

  

a) Financial framework and funding explanation can be found in the 
attached document (Multiannual Financial Framework 2014-2020 
and the financing of the CAP)22 

b) The Single Payment Scheme will be transformed into a Basic 

Payment Scheme from 2015.23  The Basic Payment Scheme is 
operated on the basis of payment entitlements allocated to farmers in 
the first year of application of the scheme and activated each year by 
farmers. 

c) Eligibility for the Basic Payment Scheme is a precondition for farmers 
to receive other direct payments such as the green direct payment, the 
redistributive payment, the payment for areas with natural or other 
specific constraint and the payment for young farmers. 

d) CAP 2013 reform also allocated further Euro 11.2 million to processed 
tomatoes under S68 of 73/2009 calling for specific support.   

                                                        
21 http://ec.europa.eu/agriculture/policy-perspectives/policy-briefs/05_en.pdf 
22 http://ec.europa.eu/agriculture/cap-funding/budget/index_en.htm 
23 http://ec.europa.eu/agriculture/glossary/index en.htm#basic-payment-
scheme 
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e) La Doria’s statement in 2014 half annual report acknowledges the 
subsidy payment  : ‘ the partial return of coupled aid to support the 

competitively and sustainability of the Italian tomato sector. The 

coupled subsidy which will be granted to farmers (in addition to 

the current decoupled subsidy which will be reduced with the entry 

into force of the new measures) is estimated at €160/ha’24.  
 

 
30.  The information presented above points to the evidence that the 

payments made to the growers have been material in the past and 

will continue to form the basis of income support to the farmer in 

the future.  

 

 If the above payments were not in place, the prices of raw tomatoes 

would have been higher than current.  

 
31. Historical payments from previous years are of relevance as the 

inventory from previous seasons was still impacting the stability of 

the market and its prices.  

32.  Raw tomatoes form a substantial proportion (in the range of XX to XX 
percent) (confidential) of the cost to manufacture/ cost of goods of the 
canned tomatoes. 

33.  Therefore, the direct payments to tomato growers could impact up to 

XX- XX percent (confidential) of the cost of goods of the canned 

tomatoes (excluding profit)  

34.  The above observation is consistent with various reports analysing 
impact of CAP on tomato growers  

a) ‘The reform has been particularly relevant for the processed tomato 

sector (in Italy), where the subsidies represented about 50% of the 

entire producers revenue25’. (stated in reference to tomato grower) 
b) ‘Recently, however, the subsidy has been half the grower’s price, or to 

put it another way, once the costs are accounted for (fertilizer, labour), 

any profit that the growers make for the labour, is the subsidy itself.26 

35.  This issue of domestic aid affecting suitability of domestic selling prices  
was considered in the Federal Court and on appeal in Minister for Small 
Business, Construction and Customs v La Doria di Diodata Ferraioli  SPA 
(1994) 33 ALD 35. The court supported the finding that the provision of  a 

                                                        
24 La Doria Annual report 2014 June. [ It is understood that €160/Ha is one part 
of the total payment]  
25  An impact of assessment of the future CAP reform on the Italian Tomato 
Sector –F.Afrini, M. Donati, G. Petriccione, R.Solazzo, 2008 
26 ‘Pomodoro- History of tomato in Italy by David Gentilcore, 2010 
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production aid made domestic sales of those  goods unsuitable for 
establishing normal values under s. 269TAC(2)(a)(ii).  

36.  Market situation test:  The Government can regulate or control 

production levels or the number of producers or sellers permitted to 

the market in order to affect domestic prices. 

37.  SPC Ardmona alleges that the subsidies have had an impact on 

supply of raw tomatoes in Italy.  

38.  This is acknowledged by industry participants: 

LaDoria statement in 2011 Annual report 

‘… The key role played by the 2011 introduction of the European 

Horticultural Reform (OCM) which resulted in a decrease in tomato 

production.  

 

The reform aimed at avoiding excessive production, which was the main 

cause of the final canned tomato price pressure.  

 

As from 2012, market conditions have significantly improved for the group 

and are reflected in the final tomato product sales price increase and higher 

volumes both in Italy and abroad. 

 

 This should lead to a significant increase in the group’s profitability and 

overall to a more balanced market context, in terms of supply and 

demand’27’ 

 

39.  La Doria was also the subject of an analyst’s report (March 2014) which 
concluded: 

 
‘... the key role played by the 2011 introduction of the European Horticultural 

Reform (OCM) which resulted in a decrease in tomato production.  The reform 

aimed at avoiding excessive production, which was the main cause of the final 

canned tomato price pressure.  As from 2012, market conditions have significantly 

improved for the group and are reflected in the final tomato product sales price 

increase and higher volumes both in Italy and abroad.  This should lead to a 

significant increase in the group’s profitability and overall to a more balanced 

market context, in terms of supply and demand28.”  

These comments imply that the direct payments have had an 

influence on the supply and pricing of raw tomatoes, and the pricing 

                                                        
27www.gruppoladoria/com/public/LaDoria030314.pdf 

28 Source: (http://www.gruppoladoria.com/public/LaDoria030314.pdf 
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of the finished products  and eventually the impact on processor’s 

overall profitability.    

40.  The above observations however contradict La Doria’s comments during 

the verification process of the last investigation (217) where it claimed  

‘La Doria also advised that it was unaware of whether or how the tomato 

growers, which it stated were unrelated to La Doria, benefit from such a 

program29.’ 

Role of the policy in influencing the supply was also acknowledged 

during the ‘Evaluation of the of the National strategy for sustainable 

operational programs in the fruit and vegetable sector’ in the report 

published by the Ministry of Food and Forestry policies, Rome.  

‘In the specific case of canned tomatoes, partial aid linked to cultivation, 

which was continued to 2010, prompted a drive to make substantial 

investment, with a production peak in 2009.30’ 

41.   Market situation test: Governments can control import and export 

levels through licensing, quotas, duties or taxes to maintain domestic 

prices at certain levels. 

42.   The Common Agriculture Policy’s subsidies are complemented by 

 external  tariffs and quotas on imports from third–party countries31.  

43.  The main instrument of the EU import regime for fresh Fruit and 
Vegetables (F&V) is certainly the Entry Price System (EPS). The rationale 
of this non-tariff barrier is to allow imports of F&V assuring EU market 
supply while avoiding that “abnormally” low price imports could create 

“disturbances of Community markets”. 32 

44. That is, if the high entry prices/external tariffs were not in place, 
 increased competition from imports would drive down the raw tomato 
 prices. This would make income/price support difficult to maintain. 

45.  Italy has high import tariff/entry price on raw tomatoes for processing. 
According to the European Commission Taxation and Customs Union’s 

TARIC Database, raw tomatoes under Code 0702, have the following 
tariffs: 

                                                        
29 Page 55 of the ‘Verification report - La Doria S.P.A in , Investigation 217 
30 Evaluation of NATIONAL STRATEGY FOR SUSTAINABLE OPERATIONAL PROGRAMMES IN THE FRUIT AND VEGETABLE SECTOR 

(2012)- MINISTRY OF AGRICULTURAL, FOOD AND ORESTRY POLICIES DEPARTMENT OF EUROPEAN AND INTERNATIONAL RURAL 

DEVELOPMENT POLICIES – Rome 2012 

31 Making EU’s farm policy work for growth and environment Feb 2012; 

www.openeurope.org.uk  
32 The entry price threshold in EU agriculture:deterrent or barrier?,Santeramo 
Fabio Gaetano1, Cioffi Antonio 
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a) 0702000099 /Tomatoes, fresh or chilled, other’ originating from 
Australia have a third country duty and a standard import value.  

 

Taken from European Commission Taxation and Customs Union, TARIC 
Database33 

46.  These high tariff rates form an integral part of shielding Italian 

farmers from the effect of global competition thereby limiting the 

normal market conditions. 

47.  Italy has a high entry price on canned tomatoes. According to TARIC, 
processed tomatoes under Code 2002 have the following tariffs:  

a) 20021010 ‘Tomatoes prepared or preserved otherwise than by vinegar 
or acetic acid, Peeled’ originating from Australia have a third country 

duty of 14.40% 
b) 20021090 ‘Tomatoes prepared or preserved otherwise than by vinegar 

or acetic acid, other’ originating from Australia have a third country 

duty of 14.40%. 

                                                        
33http://ec.europa.eu/taxation customs/dds2/taric/measures.jsp?Lang=en&Si
mDate=20141102&Area=AU&Taric=0702&LangDescr=en 
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administrative cost of setting up mutual funds.16 In addition, they 
may also implement measures related to planning of production, 
improvement and maintenance of product quality, marketing and 
promotion, training and environmental actions. Producer 
organizations' operational funds are 50% financed from the EU 
budget (in some cases 60%). In 2011, the EU provided a total of over 
€1 billion in support of the fruit and vegetables sector, including €786 

million for operational funds for producer organizations and €195 

million for assistance to producer groups for preliminary recognition 
as producer organizations.36 

a) CAP also allocates roughly €50 million annually to support the 
promotion of EU farm products. This assistance is provided to 
producer organisations. 37 

b) Promotional activities ‘can include advertising campaigns in the press, 

on television, on radio or on the Internet; point-of-sale promotions; 

public relations campaigns; participation in exhibitions and fairs; and a 

range of other activities. ‘The campaigns can run inside the EU, or 

beyond its borders with the objective of opening up new markets for EU 

farmers’. These campaigns include fresh fruit and vegetables as well as 
processed fruit and vegetables.38 

c) In the fruit and vegetable sectors, Producer Organisations have the 
possibility to integrate crisis prevention measures within their 
operational programmes, covering actions such as market withdrawal, 
harvest insurance, the setting up of mutual funds etc. The maximum 
EU support normally limited to 4.1% of the Producer Organisation's 
turnover is increased to 4.6% if the amount in excess of 4.1% of the 
turnover is used solely for the financing of the crisis 
management/prevention measures.   

 

50.  Other factors that may impact normal value:  Reported news of illegal 
labour in tomato farms obviously reduces costs and would impact the 
normal value for the finished product.  

   

a) http://www.theecologist.org/News/news_analysis/1750915/migrant_worke

rs_face_severe_exploitation_in_italys_farm_sector.html 

b) http://www.theecologist.org/News/news analysis/1033179/scandal of the

tomato slaves harvesting crop exported to uk.html 

51.  How does this impact the normal value?  

a) SPC Ardmona alleges that reasonably reliable, supportive and 

relevant information has been provided to suggest that the 
domestic prices and supply of raw tomatoes in Italy have been 
influenced by government policies and programs.  

                                                        
36 WTO Trade policy review 28 May2013, page 117 
37 http://ec.europa.eu/agriculture/promotion/documents/brochure en.pdf 
38 http://ec.europa.eu/agriculture/promotion/documents/brochure en.pdf 
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b)    Therefore according to S269TAC(2)(a)(ii), normal values should 
   be established based on constructed cost method.  

c) Benchmarking raw tomato prices with other countries to 
establish constructed cost would be incorrect. 

d)  Differences in scale, operating conditions, subsidies and other 
government programs would be influencing raw tomato prices in 
these countries.  

e) Attachment B.4.2.1 shows the estimated production by country.  
f) An appropriate method would therefore be to calculate the 

impact of subsidy and other payments under various programs 
influencing prices in Italy and building these into the costs to 
establish constructed cost for normal value calculations.  

g) SPC Ardmona’s estimates the impact of the subsidy payment over 
the years ranges from 37%- 44% of the raw prices. Therefore the 
normal value cannot be established based on price paid or 
payable. 


